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REPLY IN SUPPORT OF MOTION TO PRECLUDE EXPERT TESTIMONY 
CONCERNING SPECIFIC CRIME SCENE RECONSTRUCTION EVIDENCE: 

LARGE SCALE PHYSICAL MODEL OF THEATERS 8 AND 9 [D-216] 

Mr. Holmes, through counsel, submits the following in reply to the prosecution's 
response to his Motion to Preclude Expert Testimony Concerning Specific Crime Scene 
Reconstruction Evidence: Large Scale Physical Model of Theaters 8 and 9: 

1. The prosecution generally contends that the Court should deny relief because the 
defense has not demonstrated that the Court is required to conduct a Shrek analysis prior to the 
prosecutor's use of the large scale physical recreation of theaters 8 and 9, that Colorado law 
allows for demonstrative evidence, and that an absurd result will occur if the trial court, in its 
discretion, authorizes a hearing pursuant to Shreck for this large scale recreation of the crime 
scene. See generally People v. Shreck, 22 P.3d 69 (Colo. 2001). 

2. In reply, the defense first notes that the defense has never asserted that 
"demonstrative evidence" is prohibited in Colorado. As stated in its original motion a 
"demonstrative exhibit" is one that illustrates a witness' testimony and generally does not require 
"specialized knowledge" to create. In this case, the large scale recreation of theaters 8 and 9 is 
not simply "demonstrative evidence" and is not equivalent to the demonstrative items involved 
in the two cases relied on by the prosecution in People v. Thompson and People v. Richardson. 

3. In People v. Thompson, 950 P.2d 608, 614 (Colo. 1997), the Colorado Supreme 
Court held that the trial court did not abuse its discretion in pennitting the use of a knife as 
demonstrative evidence in a murder case that involved a stabbing death. Id. at pg. 614. People 
v. Thompson is distinguishable in two important ways. First, in upholding the trial court's 



decision to allow the use of the knife the Court specifically found that 1) the trial court did not 
admit the physical object as evidence, 2) the trial court did not permit the jury to take the 
physical object to the jury room, 3) the prosecutor did not attempt to link the physical object to 
the defendant in any way, and 4) the defendant did not argue that the physical object was one 
likely to inflame the passion of the jury. !d. At this point counsel is unsure if the prosecution 
will attempt to introduce the theater recreation as an exhibit but the prosecution did not 
specifically state otherwise in its response. Additionally, counsel cannot imagine a scenario 
where the prosecution will not attempt to link James Holmes to the large scale recreation of 
theaters 8, theater 9, and the outside of theater 9, particularly in light of the fact that they created 
a miniature car to replicate Mr. Holmes's car and have placed the car in the outside portion of the 
model. See Exhibits A, B (Photographs taken of Crime Scene Recreation with Car Recreation). 
Furthennore, Mr. Holmes is asserting and will continue to assert that the large scale recreation 
and all of its accessories violates C.R.E. 403, in part because of its likelihood of "inflaming the 
passions of the jury." 

4. People v. Thompson is also factually distinguishable to the issue presented to this 
Court. At issue in Thompson was the use of a single physical object, a knife, as demonstrative 
evidence in a stabbing trial which is nothing like the use of a large scale physical recreation of 
the inside and outside of theaters 8 and 9 as a demonstrative exhibit in Mr. Holmes's upcoming 
jury trial. A knife is a physical object that exists and that law enforcement did not build or 
create. In contrast, the recreation at issue here was made through use of complicated survey 
equipment, photographic documentation, computer programming, construction and re
construction by multiple trained individuals over the course of months. Furthennore, the large 
scale recreation of the inside and outside of theaters 8 and 9 and its anticipated impact on the 
victims and theater witnesses is inflammatory and violates C.R.E. 403. 

5. People v. Richardson, 58 P.3d 1039, 1045-46 (Colo. 2002), relied on by the 
prosecution, is also distinguishable to the issue presented to this Court. In Richardson, the 
Colorado Supreme Court upheld the trial court's decision to allow the use of a physical object, a 
mannequin, as demonstrative evidence. !d. However, the legal and factual framework of 
Richardson is also dissimilar to the situation presented in this case. In Richardson the record 
available to the reviewing court was void of any depiction of the demonstrative evidence at issue 
so the reviewing court had to presume the trial court properly applied a 403 balancing test to the 
mannequin. !d. Second, the defense did not request a pretrial ruling on reliability and relevancy 
pursuant to CRE 702 or Shreck. !d. Finally, like a knife, a mannequin is a physical object that 
exists; it is not recreated through use of complicated survey equipment, photographic 
documentation, computer programming, constructed and then re-construction by multiple trained 
individuals over the course of months. 

6. Even if, for arguments sake, this Court found that the large scale recreation of 
theaters 8 and 9 was only an "illustrative" or "demonstrative" item this item must still be shown 
to be "reasonably accurate and correct." !d. Yet the prosecution remains silent in its response 
about how the Court can make a finding of "accuracy" or "correctness" in light of the fact that 
the model was heavily damaged during transit and that as a result of the damage certain parts of 
the model had to be "scraped" and reconstructed and details inside the model are "no longer to 
scale" and "minor areas no longer line up." See Exhibits C, D, and E (Photographs taken 
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January 2, 2014 of the Damage to the Crime Scene Recreation). 

7. In its reply the prosecution argues that the defense is reading People v. Cauley, 32 
P.3d 602, 606 (Colo. 2001), too broadly and that if this Court authorizes a 702 hearing pursuant 
to Shreck in this case than every court across Colorado will drown in 702 hearings on items of 
evidence like "a digital photograph" or a "digital recording." First, the prosecutor's argument 
ignores the discretion held by the trial courts. Second, the argument ignores the distinction made 
in Cauley between a "demonstrative exhibit" and an "exhibit that relies on scientific principals 
and data." 32 P.3d at 606. 

8. As previously explained, the defense was drawing an analogy between the large 
scale recreation of theaters 8 and 9 to the "computer simulation" at issue in Cauley. In Cauley a 
division of the Colorado Court of Appeals found that a "computer simulation" was not merely a 
demonstrative exhibit because in a "computer simulation," data is entered into a computer, which 
is programmed to analyze and draw conclusions from it. !d. The validity of the conclusions 
drawn depends on proper application of scientific principles. Id. Therefore these "simulations" 
are treated like other scientific tests. I d. at 606-07. 

9. In this case, the large scale recreation of theaters 8 and 9 began with data that was 
first collected by the use of three dimensional laser scanning, total station survey data, and 
photography. Then just like the "simulation" described in Cauley that data was entered into a 
computer, that computer was programmed to analyze the data and that computer was also 
programmed to draw conclusions. The validity of its conclusions and therefore the construction 
of the model was drawn from the proper application of scientific principles. Counsel is aware 
this argument is one of analogy but compared to the physical objects at issue in the Richardson 
and Thomp.son cases, cited by the prosecution, the Cauley case is much closer to the issue 
presented to this court as it endeavors to analyze this large scale physical recreation of the inside 
and outside of theaters 8 and 9. 

10. This Court still has no information in the record to make its detenninations as to 
reliability, accuracy or even correctness of this large scale physical recreation of theaters 8 and 9. 
The prosecution's response remains silent on the importance ofthis Court's role as a gate keeper 
during a criminal trial. Courts have a responsibility to ensure that evidence admitted at trial is 
sufficiently reliable so that it may be of use to the finder of fact who will draw the ultimate 
conclusions of guilt or innocence. That concern implicates principles of constitutional due 
process. "Reliability [is] the linchpin in determining admissibility" of evidence under a standard 
of fairness that is required by the Due Process Clause of the Fourteenth Amendment. Manson v. 
Brathwaite, 432 U.S. 98, 114, 97 S. Ct. 2243, 2253, 53 L. Ed. 2d 140, 154 (1977); U.S. Const. 
amend. XIV; Colo. Const. art. II§ 25. 
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Mr. Holmes files this reply, and makes all other motions and objections in this case, 
whether or not specifically noted at the time of making the motion or objection, on the following 
grounds and authorities: the Due Process Clause, the Right to a Fair Trial by an hnpartial Jury, 
the Rights to Counsel, Equal Protection, Confrontation, and Compulsory Process, the Rights to 
Remain Silent and to Appeal, and the Right to be Free from Cruel and Unusual Punishment, 
pursuant to the Federal and Colorado Constitutions generally, and specifically, the First, Fourth, 
Fifth, Sixth, Eighth, Ninth, Tenth, and Fourteenth Amendments to the United States 
Constitutions, and Article II, sections 3, 6, 7, 10, 11, 16, 18, 20, 23, 25 and 28 of the Colorado 
Constitution. 

Daniel King (No. 26129) 
ChiefTrial Deputy State Public Defender 

Kristen M. Nelson (No. 44247) 
Deputy State Public Defender 

Dated: June 26, 2014 

Tamara A. Brady (No. 20728) 
Chief Trial Deputy State Public Defender 
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~ hand-delivered 

a true and correct copy of the above and foregoing document to: 

George Brauchler 
Jacob Edson 
Rich Orman 
Karen Pearson 
Lisa Teesch-Maguire 
Office of the District Attorney 
6450 S. Revere Parkway 
Centennial, Colorado 80111 
Fax: 720-874-8501 
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