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v. 
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ORDER REGARDING DEFENDANT'S MOTION TO DECLARE 
SECTIONS 18-2-101 AND 18-3-102(1)(d), C.R.S. (2012), WHICH DEFINE 

ATTEMPTED EXTREME INDIFFERENCE MURDER, 
UNCONSTITUTIONAL (D-129) 

INTRODUCTION 

The defendant is charged with shooting, and killing or injuring, numerous 

people inside two adjacent Aurora movie theatres during the early morning hours 

of July 20, 2012. As relevant here, the prosecution has filed 70 counts of 

attempted extreme indifference murder. 1 This matter is before the Court on the 

defendant's motion to declare sections 18-2-101(1) and 18-3-102(l)(d), C.R.S. 

(20 12)-which together define attempted extreme indifference murder-

unconstitutional. The defendant argues that these statutes violate his constitutional 

1 Order D-128 inadvertently stated that there are 58 counts of attempted extreme indifference 
murder in this case. Although the initial Complaint included 58 counts of attempted extreme 
indifference murder, there are 70 such counts now. Order D-128 is hereby corrected. 
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right to equal protection of the laws because they proscribe the same criminal 

conduct as sections 18-2-101(1) and 18-3-202(1)(c)-which together define 

attempted extreme indifference assault-even though attempted extreme 

indifference murder is punishable by harsher penalties than attempted extreme 

indifference assault. Motion at p. 2.2 Additionally, contends the defendant, even 

assuming that attempted extreme indifference murder and attempted extreme 

indifference assault proscribe with different penalties what ostensibly might be 

different acts, they provide no "intelligent standard for distinguishing the 

proscribed conduct." !d. The Court is unpersuaded by either assertion. 

Accordingly, motion D-129 is denied without a hearing. For the reasons 

articulated in this Order, the Court concludes that the statutes defining attempted 

extreme indifference murder in Colorado are constitutional. 

STANDARD OF REVIEW 

It is not the role of the judiciary to "act as overseer of all legislative action 

and declare statutes unconstitutional merely because [it] believe[s] they could be 

better drafted or more fairly applied." People v. District Court, 185 Colo. 78, 81, 

2 Attempted extreme indifference murder is a class 2 felony; attempted extreme indifference 
assault is a class 4 felony. Class 2 felonies are punishable by a presumptive range of 8 to 24 
years imprisonment and a maximum aggravated range of 48 years imprisonment, plus 5 years of 
mandatory parole. Class 4 felonies, in tum, are punishable by a presumptive range of 2 to 6 
years imprisonment and a maximum aggravated range of 12 years imprisonment, plus 3 years of 
mandatory parole. Because attempted extreme indifference assault is a per se crime of violence, 
it is punishable by a mandatory term of incarceration of 5 to 16 years plus 3 years of mandatory 
parole. 
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521 P.2d 1254, 1255 (Colo. 1974). A court is not to "seek out reasons to invalidate 

a statute." People v. Jefferson, 748 P.2d 1223, 1231 (Colo. 1988). To the 

contrary, when a statute is susceptible to different interpretations, including one 

which is constitutional, a court must "interpret it so as to preserve its validity." !d.; 

see also District Court, 521 P.2d at 1255 (if a statute is capable of two 

interpretations, a court is required to "interpret it so as to satisfy constitutional 

dictates"). 

Whether a statute is constitutional is a question of law. See City of 

Greenwood Vill. v. Petitioners for Proposed City of Centennial, 3 P.3d 427, 440 

(Colo. 2000). "To declare an act of the legislature unconstitutional is always a 

delicate duty, and one which courts do not feel authorized to perform, unless the 

conflict between the law and the constitution is clear and unmistakable." City of 

Greenwood Vill., 3 P.3d at 440 (quoting People v. Goddard, 8 Colo. 432, 437, 7 P. 

301, 304 (Colo. 1885)). 

Courts must presume that the state legislature comports with constitutional 

standards when enacting a statute. See People v. Harper, 111 P.3d 482, 484 (Colo. 

App. 2004) (citing People v. Black, 915 P.2d 1257, 1261 (Colo. 1996)); City of 

Greenwood Vill., 3 P.3d at 440. Thus, statutes are presumed to be constitutional. 

People v. DeWitt, 275 P.3d 728,731 (Colo. App. 2011). 
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It is well established that "the party challenging a statute bears the burden of 

proving its invalidity beyond a reasonable doubt." Harper, 111 P.3d at 484; see 

also City of Greenwood Viii., 3 P.3d at 440 (parties challenging statutes on 

constitutional grounds ordinarily must prove the statute's unconstitutionality 

beyond a reasonable doubt). Unless the moving party satisfies this heavy burden, 

the Court lacks authority to declare a statute unconstitutional. City of Greenwood 

Viii., 3 P.3d at 440. 

Equal protection assures that individuals "who are similarly situated will be 

afforded similar treatment." Jefferson, 7 48 P .2d at 1225. If two criminal statutes 

provide different punishment for the same acts, "a defendant convicted and 

sentenced under the harsher statute is denied equal protection of the laws." !d. 

Likewise, two statutes "proscribing with different penalties what ostensibly might 

be different acts, but offering no intelligent standard for distinguishing the 

proscribed conduct, run afoul of equal protection under state constitutional 

doctrine." !d. at 1225-26; see also People v. Marcy, 628 P.2d 69, 75 (Colo. 1981) 

(same). 

Colorado courts have consistently held that "equal protection of the laws 

requires that statutory classifications of crimes be based on differences that are real 

in fact and reasonably related to the general purposes of criminal legislation." 

Marcy, 628 P.2d at 74. The Colorado Supreme Court has applied the rational basis 
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test, not the strict scrutiny test, m considering constitutional attacks on equal 

protection grounds. Jefferson, 748 P.2d at 1226 (applying the rational basis test); 

Marcy, 628 P.2d at 74 (determining whether there was a "rational basis" to 

distinguish between extreme indifference murder and second degree murder, and 

stating that "equal protection of the laws requires that statutory classifications of 

crimes be based on differences that are real in fact and reasonably related to the 

general purposes of criminal legislation"). 

While there must be a rational distinction between the crimes in question, 

the legislature nevertheless retains the authority to "prescribe more severe penalties 

for acts it perceives to have graver social consequences, even if the differences are 

only a matter of degree." Jefferson, 748 P.2d at 1226. The constitution does not 

require "symmetry of punishment," so long as valid classifications, based on 

varieties of evil, exist. !d. Nor is equal protection offended merely because the 

conduct at issue violates more than one statutory proscription. !d. 

In order to survive a challenge under the equal protection clause, a statutory 

classification "must tum on 'reasonably intelligible standards of criminal 

culpability."' !d. (quoting Marcy, 628 P.2d at 80). Stated differently, "any 

definition must be 'sufficiently coherent and discreet that a person of average 

intelligence can reasonably distinguish it from conduct proscribed by other 

offenses."' !d. (quoting Marcy, 628 P.2d at 80-81). 
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One of the general purposes of the Criminal Code is "to differentiate on 

reasonable grounds between serious and minor offenses, and prescribe penalties 

which are proportionate to the seriousness of offenses." !d. at 1231. The Colorado 

Supreme Court has recognized the legislative authority to enact "gradations of 

punishment," so long as the actions proscribed are "rationally distinguishable and 

the penalties imposed are not disproportionate." !d. "It is clearly within the 

legislative prerogative to establish the penalties and definitions which shall apply 

to specific criminal offenses." !d. Further, setting "the legal constituents of 

criminal liability is a uniquely legislative function." !d. 

Generally, a statute is unconstitutional on its face only "if the complaining 

party can show that the law is unconstitutional in all its applications." Dallman v. 

Ritter, 225 P.3d 610, 625 (Colo. 2010); People v. Bondurant, 296 P.3d 200, 206 

(Colo. App. 2012); People v. Boles, 280 P.3d 55, 59 (Colo. App. 2011). A facial 

challenge to legislation is the most difficult challenge to mount successfully, since 

the challenge must establish beyond a reasonable doubt that no set of 

circumstances exists under which the statute would be valid. City and Cnty. of 

Denver v. Casados, 862 P.2d 908, 913 (Colo. 1993) (citation omitted). The 

complaining party must show beyond a reasonable doubt that the statute is 

unconstitutional in all its applications. !d. 
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Conversely, to prevail on an as-applied challenge, "a defendant has the 

burden of establishing the unconstitutionality of a statute, as applied, beyond a 

reasonable doubt." DeWitt, 275 P.3d at 731. When an as-applied challenge is 

advanced, the claimant posits "that the provision at issue is unconstitutional not on 

its face, but 'under the circumstances in which the [claimant] has acted or proposes 

to act."' Developmental Pathways v. Ritter, 178 P.3d 524, 533-34 (Colo. 2008) 

(quoting Sanger v. Dennis, 148 P.3d 404, 410 (Colo. App. 2006)). "The practical 

effect of holding a statute unconstitutional as applied is to prevent its future 

application in a similar context, but not to render it utterly inoperative." !d. at 534 

(quoting Sanger, 148 P.3d at 411, which, in tum, quoted Ada v. Guam Soc'y of 

Obstetricians & Gynecologists, 506 U.S. 1011, 1012, 113 S.Ct. 633, 121 L.Ed.2d 

564 (1992) (Scalia, J., dissenting)). Only a successful facial challenge can render a 

statute utterly inoperative. !d. 

Except in First Amendment cases, the issue of whether a statute is 

unconstitutional should generally be decided as applied in a particular case. See 

Broadrick v. Oklahoma, 413 U.S. 601, 610-11, 93 S.Ct. 2908, 37 L.Ed.2d 830 

( 1973 ). As the First Circuit has cautioned, "[ d]eciding constitutional questions in 

the abstract is a recipe for making bad law." United States v. Hilton, 167 F.3d 61, 

71 (lstCir. 1999), overruled on other grounds, Ashcroft v. Free Speech Coal., 535 

U.S. 234, 122 S.Ct. 1389, 152 L.Ed.2d 403 (2002). 
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ANALYSIS 

A. The Defendant's Constitutional Challenge Is A Facial One 

In order to analyze the defendant's constitutional attack, the Court must first 

determine whether it is to the face of the attempted extreme indifference murder 

("AEIM") statutes or to the statutes' application in this case. In his motion, the 

defendant does not assert that the statutes are unconstitutional under the specific 

circumstances in which he allegedly acted. Nor does he seek to prevent future 

application of the statutes in a similar context. Instead, he claims that the statutes 

violate the equal protection clause in the Federal and State Constitutions in all 

circumstances because the offense of AEIM is indistinguishable from the offense 

of attempted extreme indifference assault ("AEIA"). Therefore, the Court 

understands the defendant's constitutional challenge to be a facial one. 

The Court acknowledges that the defendant contends for the first time in his 

reply brief that in addition to bringing a facial challenge, he is also challenging the 

AEIM statutes as applied to him. Reply at p. 3. However, this contention is 

untimely; it is also improper because it deprived the prosecution of an opportunity 

to respond to it. To the extent the defendant wished to challenge the 

statutes as applied to him, the claim should have been made in the motion. 

Because it was not, it is rejected. 
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In any event, the untimely as applied challenge fails for two reasons. First, 

in order to support an as-applied challenge, "it is imperative that the trial court 

make some factual record that indicates what causes the statute to be 

unconstitutional as applied." People v. Veren, 140 P.3d 131, 140 (Colo. App. 

2005); see also People v. Patrick, 772 P.2d 98, 100 (Colo. 1989) (same). No such 

record exists at this time, and none can be generated, because the defendant does 

little more than summarily state that he is "challenging the constitutionality of the 

statute[s] both facially and as it is [sic] applied to him." Reply at p. 2. 

Second, the defendant's "as applied" challenge simply restates his facial 

challenge. In his reply, the defendant contends that "the State has chosen to charge 

him with [AEIM], a class two felony, instead of [AEIA], a less serious class four 

felony, despite the fact that there is no meaningful difference between the 

definitions of these offenses statutorily or as applied to the conduct in this case." 

Id. Thus, the defendant appears to concede, perhaps unwittingly, that the challenge 

he labeled "as applied" is in actuality a facial challenge that is grounded in his 

assertion that the AEIM statutes are unconstitutional in all their applications, 

including as applied to him in this case. 

Accordingly, the defendant must show beyond a reasonable doubt that the 

AEIM statutes are unconstitutional in all their applications. As explained below, 

the defendant's facial challenge falls short. 
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B. Merits Of The Defendant's Constitutional Challenge 

The defendant contends that the statutes defining AEIM violate his 

constitutional right to equal protection of the laws because: ( 1) they proscribe the 

same criminal conduct as the statutes defining AEIA, but AEIM is punishable by 

harsher penalties than AEIA; and (2) even assuming AEIM and AEIA proscribe 

with different penalties what ostensibly might be different acts, they provide no 

intelligent standard for distinguishing the proscribed conduct. The defendant is 

incorrect on both fronts. AEIM and AEIA are sufficiently different to justify 

disparate penalties. 

The Court first analyzes the statutes defining the underlying offenses of 

extreme indifference murder ("ElM") and extreme indifference assault ("EIA"). 

The Court then examines the criminal attempt statute and its application to these 

offenses. 

1. ElM and EIA 

A person commits ElM, which is classified as murder in the first degree, if: 

Under circumstances evidencing an attitude of universal malice 
manifesting extreme indifference to the value of human life generally, 
he knowingly engages in conduct which creates a grave risk of death 
to a person, or persons, other than himself, and thereby causes the 
death of another .... 

§ 18-3-102(1)(d). 
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A person commits EIA, which 1s classified as assault in the first 

degree, if: 

Under circumstances manifesting extreme indifference to the value of 
human life, he knowingly engages in conduct which creates a grave 
risk of death to another person, and thereby causes serious bodily 
injury to any person .... 

§ 18-3-202(l)(c). 

The juxtaposition of these statutes shows that there are at least two 

significant differences between ElM and EIA. First, ElM requires an added and 

critical element: circumstances "evidencing an attitude of universal malice." 

Second, whereas ElM requires proof that the defendant's conduct caused "the 

death of another," EIA requires proof that the defendant's conduct caused "serious 

bodily injury to any person."3 The Court addresses each of these distinguishing 

characteristics in tum. 

a) Universal Malice 

A person may be convicted of ElM only if he acted under circumstances 

"evidencing an attitude of universal malice manifesting extreme indifference to the 

value of human life generally." § 18-3-1 02(1 )(d) (emphasis added). However, to 

3 As the defendant concedes in a related motion, there are two other differences. Unlike EIA, 
ElM refers to the value of human life "generally." Motion D-128 at pp. 2-3. Further, in contrast 
to EIA, which applies when the defendant's conduct created a grave risk of death to "another 
person," ElM applies when the defendant's conduct created a grave risk of death to "a person, or 
persons." /d. at p. 3. 
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be guilty of EIA, a person need only act under circumstances "manifesting extreme 

indifference to the value of human life." § 18-3-202(1)(c). 

The defendant's motion completely ignores this discrepancy, implying that it 

is inconsequential. Reply at p. 2 ("ElM and EIA are distinguishable solely because 

they require different results") (emphasis omitted).4 In a separate motion, though, 

the defendant admits that the phrase "evidencing an attitude of universal malice" is 

"significant" and was "crucial" in "rescu[ing] the [ElM] statute from 

unconstitutionality ... in Jefferson." Motion D-128 Reply at pp. 1-2. Indeed, the 

meaning of that phrase is "at the heart" of the defendant's constitutional challenge 

to the ElM statute in motion D-128. !d. at p. 2. 

The importance of the requirement of circumstances "evidencing an attitude 

of universal malice" in the ElM statute is highlighted by the offense's "rich history 

of evolution in statutory and case law, both before and since adoption of the 

current criminal code." See Candelaria v. People, 148 P.3d 178, 181 (Colo. 2006). 

The Court reviews part of that history next. 

The Model Penal Code prompted the Colorado General Assembly to re

codify this state's criminal laws in the 1972 Colorado Criminal Code. One of the 

changes introduced in the new Code was the use of four concepts to describe the 

mental culpability required of most crimes: intentionally or with intent, knowingly, 

4 The prosecution misses this difference too. See Response. 
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recklessly, and with criminal negligence. Jefferson, 748 P.2d at 1228 (citing 

Longinotti v. People, 46 Colo. 173, 102 P. 165, 168 (1909)). Nevertheless, the 

1972 Code retained the degree structure of murder. !d. The new first degree 

murder statute prohibited premeditated and felony murder, as well as an amended 

form of depraved heart murder (now known as ElM). Id. Pursuant to the 1972 

Code, a person committed the latter variety of murder if, "[ u ]nder circumstances 

manifesting extreme indifference to the value of human life, he intentionally 

engage[ d] in conduct which create[ d] a grave risk of death to a person other than 

himself, and thereby cause[ d] the death of another." !d. By comparison, second 

degree murder was defined as causing the death of a person intentionally, but 

without premeditation. !d. 

In 1977, the General Assembly amended several criminal statutes in an 

attempt to distinguish specific and general intent crimes. !d. at 1229. One of the 

1977 amendments modified the culpable mental states of the ElM statute and the 

second degree murder statute from "intentionally" to "knowingly." !d. (citations 

omitted). Four years later, in 1981, the Colorado Supreme Court found the two 

recently amended statutes indistinguishable, and therefore, held that it was 

unconstitutional for the legislature to punish ElM more severely than second 

degree murder. See People v. Marcy, 628 P.2d 69, 78 (Colo. 1981 ). Accordingly, 

13 



the ElM statute was found to be in violation of equal protection of the laws and 

unconstitutional. /d. 

The General Assembly immediately reacted to the holding in Marcy by 

amending the ElM statute. The revised statute, which continues to be in effect 

today, provides that a person is guilty of ElM if, "under circumstances evidencing 

an attitude of universal malice manifesting extreme indifference to the value of 

human life generally, he knowingly engages in conduct which creates a grave risk 

of death to a person, or persons, other than himself, and thereby causes the death 

of another." Candelaria, 148 P .3d at 181 (emphasis in original to reflect the 1981 

statutory additions). 

In 1988, the ElM statute was put to the test again, and the Colorado Supreme 

Court upheld it against a constitutional attack very similar to the one that prevailed 

in Marcy. See Jefferson, 748 P.2d at 1233. The Court in Jefferson rejected the 

assertion that the ElM statute remained indistinguishable from the second degree 

murder statute, even though it concluded that the two offenses continued to require 

the same culpable mental state, "knowingly." Jefferson, 748 P.2d 1233. The 

Court determined that, unlike second degree murder, ElM, as amended in 1981, 

proscribes specific kinds of killing acts committed under certain specific 

circumstances. /d. at 1232. As such, it is sufficiently distinguishable from second 

degree murder to justify harsher penalties. /d. 
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While the language added by the General Assembly in 1981 did not 

unambiguously avoid the equal protection concerns identified in Marcy, see 

Jefferson, 7 48 P .2d at 1234-3 7 (Quinn, J ., dissenting), "in light of the legislature's 

express reintroduction of the term 'universal malice' and its clear intent, in the 

wake of Marcy, to define an offense distinguishable from, and of greater social 

consequence than, second degree murder," the Colorado Supreme Court has 

understood the 1981 amendments as "an attempt 'to connect' this subsection with 

the state's earliest statutory proscription of depraved-heart murder." Candelaria, 

148 P .3d at 181 (citing Jefferson, 7 48 P .2d at 1231 ). Indeed, the Court in Jefferson 

construed the added language to proscribe killing acts of a particular description, as 

opposed to an attempt to carve out a new or intermediate culpable mental state. !d. 

(citing Jefferson, 748 P.2d at 1232). 

The culpable mental state, "knowingly," remained the same after the 1981 

amendments. What the 1981 revisions added was the prohibition of a particular 

type of killing acts committed under certain specific circumstances. As the 

Jefferson Court explained: 

Rather than attempting to define a heightened degree of awareness 
more culpable than acting "knowingly," and at the same time avoiding 
the confusion which has accompanied the division of "intentionally" 
into specific and general categories, the legislature has attempted to 
proscribe a kind of knowing, killing conduct which it considers to be 
of greater social consequence and which merits greater punishment. 
The extreme indifference murder charge is more blameworthy than 
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the second-degree murder charge, because the defendant's conduct 
demonstrates that his lack of care and concern for the value of human 
life generally are extreme, and that the circumstances of his actions 
evidence that aggravated recklessness or cold-bloodedness which has 
come to be known as "universal malice." 

Jefferson, 748 P.2d at 1232. 

The Court in Jefferson concluded that the legislature had properly and 

rationally differentiated between ElM and second degree murder by limiting the 

former to conduct that, by its very nature and the circumstances of its commission, 

evidences a willingness to take human life indiscriminately, without knowing or 

caring who the victim might be or without having an understandable motive or 

provocation. Candelaria, 148 P.3d at 181 (citing Jefferson, 748 P.2d at 1233). 

Moreover, noted the Court, "the 1981 revisions to the extreme indifference murder 

statute illustrate consistent support in the legislature for extreme indifference 

murder as a category of first-degree murder, for which the strongest sanctions are 

appropriate." Jefferson, 748 P.2d at 1231. 

In Marcy, the Colorado Supreme Court had equated knowingly engaging in 

conduct creating a grave risk of death and thereby causing death, even under 

circumstances manifesting extreme indifference to the value of human life with 

knowingly causing the death of another under the second degree murder statute. 

Candelaria, 148 P .3d at 181-82. Although the 1981 amendments did not alter or 

remove any of the language that persuaded the Marcy Court to conclude that the 
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two statutes were indistinguishable, they nonetheless "singled out particular killing 

acts," even if not committed intentionally or after deliberation, as deserving more 

severe treatment than other knowing homicides like second degree murder. !d. at 

182. "Rather than being logically inconsistent with knowingly causing the death of 

any particular person, extreme indifference murder therefore became 

distinguishable from second degree murder only in that the actual killing act had to 

be one objectively demonstrating a willingness to take life indiscriminately." Id. 

Thus, "[ w ]hat the legislature sought to proscribe, especially through its 1981 

amendments, was aggravated or extremely reckless conduct," under circumstances 

evidencing an attitude of ''universal malice" or "cold-blooded disregard for the 

value of human life generally." Jefferson, 7 48 P .2d at 1231. 

Colorado's Appellate Courts have consistently interpreted "universal 

malice" to mean that "depravity of the human heart, which determines to take life 

upon slight or insufficient provocation without knowing or caring who may be the 

victim." Id. at 1228 (quoting Longinotti, 102 P. at 168). Likewise, the pattern 

criminal jury instructions have used this definition of "universal malice" for 

decades. See CJI-Crim. 9:10, 9(8) (1983).5 

5 "The pattern instructions are not law, not authoritative, and not binding on this court, but they 
are grounded in longstanding practice and are regularly consulted to determine whether jury 
instructions are erroneous." People v. Flockhart, 2013 CO 42, ~ 12 (July 1, 2013). 
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It is against this historical background that the Court must examine the ElM 

statute and the EIA statute. The Court notes that nothing in the EIA statute 

requires the type of depravity of the heart which determines to take a life based on 

slight or insufficient provocation and without regard for who the victim might be. 

Nor does that statute require proof of aggravated recklessness under circumstances 

showing a cold-blooded disregard for the value of human life generally. If, as the 

Jefferson Court determined, the legislative addition of the requirement of 

circumstances "evidencing an attitude of universal malice" provides a "rational 

basis" to distinguish the conduct proscribed by the ElM statute from the conduct 

proscribed by the second degree murder statute, notwithstanding the fact that both 

have a "knowingly" mens rea, then that addition must likewise be deemed to 

provide a "rational basis" to distinguish the conduct proscribed by the ElM statute 

from the conduct proscribed by the EIA statute, even though both ElM and EIA 

require proof that the defendant acted "knowingly."6 

"A more specific actus reus is sufficient to distinguish prohibited conduct." 

Jefferson, 748 P.2d at 1233. And defining a prohibited act in terms of its 

circumstances is "well accepted." !d. at 1232 (citing§ 18-1-501(6), C.R.S. (2012), 

6 Save for the result required, before the 1981 legislative amendments, the ElM statute and the 
EIA statute were nearly identical. See People v. Baker, 178 P.3d 1225, 1229 (Colo. App. 2007). 
Thus, in order to accept the defendant's claim that the only difference between the two statutes 
continues to be the result required, the Court would have to conclude that the 1981 revisions to 
the ElM statute were meaningless and that Jefferson and Candelaria were both incorrectly 
decided by the Supreme Court. The Court declines the defendant's implied invitation to do so. 
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which defines '"knowingly' according to whether it applies to conduct, result, or 

circumstances"). As the Court explained in Jefferson, "the circumstances under 

which an act is performed may have a significant effect upon the legal sanction 

imposed." !d. at 1233. 

In sum, the ElM statute and the EIA statute are distinguishable on the same 

basis on which the Jefferson Court differentiated the ElM statute from the second 

degree murder statute: the legislative addition in the ElM statute of the element of 

circumstances "evidencing an attitude of universal malice." This amendment 

changed the actus reus required for ElM and the circumstances under which ElM 

must be committed. As the defendant concedes, the 1981 statutory amendment 

was "crucial" in "rescu[ing] the [ElM] statute from unconstitutionality ... in 

Jefferson." Motion D-128 Reply at pp. 1-2. Applying Jefferson, and consistent 

with Candelaria, the Court concludes that the ElM statute proscribes acts which 

are clearly of greater social consequence than the conduct proscribed by the EIA 

statute. Hence, ElM is sufficiently distinguishable from EIA on this basis to justify 

harsher penalties. 

b) Resulting Injury 

The parties agree that ElM and EIA also differ in the resulting injury 

required. Because ElM requires proof of death, while EIA requires proof of 

serious bodily injury, a less serious injury than death, the Court concurs. 
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2. AEIM and AEIA 

The question remains whether AEIM and AEIA are sufficiently different to 

justify disparate penalties. For the reasons set forth below, the Court answers the 

question in the affirmative. 

As an initial matter, it bears noting that the prosecution presented evidence 

at the preliminary hearing that the vast majority of the victims named in the 70 

AEIM counts filed suffered gunshot wounds. See Order C-19 at pp. 39-54. The 

prosecution's evidence further showed that, among the individuals who did not 

suffer gunshot wounds, one sustained a fractured ankle, another injured ligaments 

in his knee, and a third dislocated his knee. To the extent that any of the alleged 

victims in the 70 AEIM charges sustained serious bodily injury, the defendant may 

lack standing to raise an equal protection challenge based on AEIA instead of EIA. 

This is so because where the evidence establishes that a completed crime of EIA 

occurred, the defendant cannot be liable for the concomitant crime of attempt to 

commit EIA. See generally Lewis v. People, 124 Colo. 62, 67, 235 P.2d 348, 350-

51 ( 1951) (where a defendant has committed a completed crime, "there can be no 

prosecution for attempt") (quoting 14 Am.Jur. Attempts to Commit Crime 83) 

(emphasis omitted in original); see also Apodaca v. People, 712 P.2d 467, 475 

(Colo. 1985) (essentially concluding that where the evidence establishes that the 

crime, if committed by the defendant, was completed, the jury cannot find that the 
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defendant failed to complete the crime); People v. Duran, 272 P.3d 1084, 1093 

(Colo. App. 2011) (citing Lewis and Apodaca); People v. Saars, 196 Colo. 294, 

584 P.2d 622, 629 (Colo. 1978) (a defendant has no standing to challenge the 

constitutionality of a statute if he has not personally been adversely affected by the 

alleged constitutional defect). 

Thus, depending on the injuries allegedly sustained by the named victims in 

the 70 counts of AEIM, the defendant may have no basis to complain that the 

prosecution should have charged him with AEIA instead of AEIM, Reply at p. 2. 

If the evidence establishes that a listed victim suffered serious bodily injury, there 

would be a completed act and the defendant's equal protection challenge with 

respect to that count would necessarily involve a comparison between AEIM and 

EIA. 

Regardless, however, the defendant's equal protection attack lacks merit. 

Section 18-2-101 (1) defines "[ c ]riminal attempt." It states, in pertinent part, as 

follows: 

A person commits criminal attempt if, acting with the kind of 
culpability otherwise required for commission of an offense, he 
engages in conduct constituting a substantial step toward the 
commission of the offense. A substantial step is any conduct, whether 
act, omission, or possession, which is strongly corroborative of the 
firmness of the actor's purpose to complete the commission of the 
offense. 
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Thus, to be guilty of criminal attempt to commit an offense, a defendant must 

engage in conduct constituting a substantial step toward the commission of that 

offense. § 18-2-101(1). 

A substantial step toward the commission of ElM, which, among other 

things, requires acting under circumstances evidencing an attitude of universal 

malice, is necessarily different than a substantial step toward the commission of 

EIA, which does not require acting under such circumstances. Inasmuch as ElM 

admittedly includes an additional, critical element not present in EIA, see 

Candelaria, 148 P.3d at 181 (citing Jefferson, 748 P.2d at 1233) and Motion D-128 

Reply at pp. 1-2, attempt to commit the former necessarily includes an additional, 

critical element not present in attempt to commit the latter. As such, the Court 

concludes that AEIM and AEIA are sufficiently different to justify the harsher 

penalties available for AEIM. 

Moreover, AEIM and AEIA are distinguishable on at least one other 

significant ground. AEIM requires that "the actor's conduct must constitute a 

substantial step toward the completion of an extreme indifference murder, which, 

by definition, necessarily includes the causation of another's death." People v. 

Ellis, 30 P.3d 774, 782 (Colo. App. 2001). In contrast, AEIA requires that the 

actor's conduct constitute a substantial step toward the completion of EIA, which, 

22 



by definition, necessarily includes the causation of serious bodily injury to any 

person. See generally Ellis, 30 P.3d at 783. 

In Ellis, the Court concluded that the difference between AEIM and EIA "is 

not so lacking in objective content as to render the penalty differential for the 

offenses violative of equal protection." !d. The Court there relied on People v. 

Castro, 657 P.2d 932, 940 (Colo. 1983), where the Colorado Supreme Court found 

that the statutory definitions of AEIM and assault in the first degree (though not of 

the extreme indifference variety) are sufficiently different to justify the resulting 

penalty differential. !d. 

The Court finds the rationale espoused in Ellis and Castro persuasive and 

adopts it here. Employing the same legal analysis, the Court rejects the 

defendant's equal protection challenge to the statutes defining AEIM. The Court 

does not view the difference between AEIM and AEIA "so lacking in objective 

content as to render the penalty differential for these offenses violative of equal 

protection ofthe laws." Cf Castro, 657 P.2d at 941 (reaching this conclusion with 

respect to AEIM and non-extreme indifference first degree assault); Ellis, 30 P.3d 

at 783 (reaching this conclusion with respect to AEIM and EIA). 

The defendant posits that the only difference between ElM and EIA is the 

result and this difference is meaningless in the context of the criminal attempt 

statute because "attempt crimes do not require a result;" they only require conduct 
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by the actor constituting a substantial step toward the commission of the offense. 

Motion at p. 3. This argument is inherently flawed because it is premised on the 

faulty conclusion that the only difference between ElM and EIA is the result. See 

supra. As the Court explained earlier, and as the defendant admits in motion D-

128, the requirement of circumstances "evidencing an attitude of universal malice" 

in the ElM statute is significant, see Motion D-128 Reply at pp. 1-2. The EIA 

statute does not contain this requirement. See People v. Baker, 178 P.3d 1225, 

1229 (Colo. App. 2007) (disagreeing with the defendant "that first degree extreme 

indifference assault contains a requirement of universal malice," and explaining 

that the assault statute does not contain the phrase "universal malice" and that the 

concept of "universal malice" in the ElM statute "is based on the distinct history of 

that statute"). 

Furthermore, even assummg, for the sake of argument, that the only 

difference between ElM and EIA is the resulting injury, the defendant cites no 

authority for the overly simplistic proposition that such necessarily renders AEIM 

and AEIA indistinguishable. The defendant's position is undermined by the 

holdings in Ellis and Castro. The Court cannot interpret those holdings faithfully 

while at the same time conclude that AEIM and AEIA are indistinguishable. 

The defendant's attempt to distinguish Ellis, see Reply at p. 2, and by 

extension Castro, though understandable, fails because there is no basis to believe 
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that the Court in either case would have reached a different result if the equal 

protection challenge advanced against AEIM had been based on AEIA instead of 

EIA. To the contrary, the Court is confident that, had the constitutional challenge 

raised in those cases involved AEIM and AEIA, both Appellate Courts would have 

held that the difference between the two offenses is not so lacking in objective 

content as to render their penalty differential violative of equal protection. Cf 

Ellis, 30 P.3d at 782; Castro, 657 P.2d at 941. 

To be sure, AEIA and AEIM are similar. In fact, under the "strict elements 

test," also known as the "statutory elements test" or the "Blockburger test," AEIA 

appears to be a lesser included offense of AEIM because proof of the facts 

establishing the statutory elements of AEIM seemingly establishes all of the 

elements of AEIA. See generally People v. Leske, 957 P.2d 1030, 1036 (1998) 

(applying the strict elements test in determining that sexual assault on a child is not 

a lesser included offense of sexual assault on a child by one in a position of trust). 

If AEIA is a lesser included offense of AEIM, then AEIM requires proof of the 

same facts that establish the statutory elements of AEIA and "at least one 

additional fact." !d. at 1036.7 But simply because an attempt offense may have a 

7 The Colorado Supreme Court has recognized that even when an offense does not satisfy the 
strict elements test, it may nevertheless be "lesser included" if "[i]t differs from the offense 
charged only in the respect that a less serious injury or risk of injury to the same person ... 
suffices to establish its commission." Leske, 957 P.2d at 1040 (quoting§ 18-1-408(5)(c), C.R.S. 
(2012)). 
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lesser included attempt offense does not necessarily mean that the greater attempt 

offense violates the equal protection clause. 

Even assuming, as the defendant argues, that AEIM and AEIA proscribe the 

same conduct and that the only difference between them is the result required by 

the underlying offenses of ElM and EIA, it does not follow that AEIM and AEIA 

are necessarily indistinguishable. The defendant's approach would render 

unconstitutional any attempt crime that has a lesser included attempt offense which 

is distinguishable based only on the result required by the underlying crimes. For 

example, under the defendant's theory, attempted manslaughter-§§ 18-2-101(1), 

18-3-104(1)(a), C.R.S. (2012)-could never be charged because the lesser included 

offense of attempted third degree assault (reckless)-§§ 18-2-101(1), 18-3-

204(1)(a), C.R.S. (2012)-would render it facially unconstitutional as violative of 

the equal protection clause. 8 The defendant presumably would argue that 

attempted manslaughter is indistinguishable from the lesser included offense of 

attempted third degree assault (reckless) because the only difference between the 

8 Both manslaughter and third degree assault (reckless) require proof that the defendant acted 
"recklessly," which is defined as the conscious disregard of a substantial and unjustifiable risk 
that a result will occur or that a circumstance exists, see C.R.S. § 18-1-501(8), C.R.S. (2012). 
But the former requires proof of death, while the latter requires proof of bodily injury. Third 
degree assault (reckless) is a lesser included offense of manslaughter under the strict elements 
test and section 18-1-408(5)(c). Pursuant to the same authority, attempted third degree assault 
(reckless) is a lesser included offense of attempted manslaughter. Cf People v. Duran, 272 P.3d 
1084, 1096 (Colo. App. 2011) ("[f]or the same reason that the completed crime of reckless 
manslaughter is a lesser included offense of first degree extreme indifference murder, we 
conclude that attempt to commit reckless manslaughter is a lesser included offense of attempt to 
commit first degree extreme indifference murder"). 
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underlying crimes, manslaughter and third degree assault (reckless), is the result, 

and the result does not matter in attempt crimes. 

Motion D-129 is premised on a fundamental misunderstanding of the 

inchoate crime of attempt. See People v. Thomas, 729 P.2d 972, 974-75 (Colo. 

1986). In Thomas, the Court explained that attempt requires that the accused have 

the intent to commit the underlying offense. 729 P.2d at 974. The intent to 

commit the underlying offense, however, does not include an intent that the result 

occur, notwithstanding the fact that the underlying crime may have death or serious 

bodily injury as an essential element. !d. Rather, the intent to commit the 

underlying offense "is the intent to engage in and complete the risk-producing act 

or conduct." !d. "This is not the specific intent encompassed within the Colorado 

Criminal Code's definition of the term[] 'intentionally' ... which requires a 

conscious object to cause a proscribed result." !d. at 975 (quoting from C.R.S. § 

18-1-501(5)) (emphasis in original). In this context, "intent" is "akin to what 

traditionally has been known as 'general intent' . . . which is described by the 

terms 'knowingly,' or 'willfully,' defined in section 18-1-501(6) ... as those terms 

relate to conduct." !d. (emphasis added) (internal citation omitted). 

But that is not the end of the analysis. Attempt further requires "that the 

risk-producing act or conduct be commenced and sufficiently pursued to constitute 

a substantial step toward the commission of the offense." !d. at 975 (emphasis 
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added) (quotation omitted). In other words, the act or conduct must proceed far 

enough to be strongly corroborative of the firmness of the actor's purpose to 

complete the offense. !d. Moreover, in order to be guilty of attempt, the actor must 

engage in the requisite acts or conduct with the kind of culpability otherwise 

required for the underlying offense. !d. (quotation omitted). 

In short, attempt requires: ( 1) that the defendant have the intent to commit 

the underlying offense; (2) that he commence and sufficiently pursue the risk 

producing act or conduct so as to constitute a substantial step toward the 

commission of the offense; and (3) that he engage in the required acts or conduct 

with the same culpability required for the commission of the underlying offense. 

See People v. Hennion, 923 P.2d 256, 258-59 (Colo. App. 1995). The prosecution 

must satisfy all three requirements to obtain a conviction for attempt. 

Ignoring the "universal malice" element in the underlying offense of ElM 

for the sole purpose of addressing the defendant's result-related contention, the 

holdings in Thomas and Hennion require the prosecution in an AEIM case to prove 

that: ( 1) the defendant intended to commit the underlying offense of ElM; (2) under 

circumstances manifesting extreme indifference to the value of human life 

generally, the defendant knowingly engaged in conduct which created a grave risk 

of death to a person or persons; and (3) the defendant pursued such conduct far 

enough to be strongly corroborative of the firmness of his purpose to complete the 

28 



crime of ElM, which includes causing the death of another. In contrast, in an 

AEIA case, the prosecution must prove that: (1) the defendant intended to commit 

the underlying offense of EIA; (2) under circumstances manifesting extreme 

indifference to the value of human life, the defendant knowingly engaged in 

conduct which created a grave risk of death to another person; and (3) the 

defendant pursued such conduct far enough to be strongly corroborative of the 

firmness of his purpose to complete the crime of EIA, which includes causing 

serious bodily injury to any person. 

This analysis is consistent with the holding in Ellis. As the Court of Appeals 

observed there, unlike EIA, which requires the causation of serious bodily injury to 

any person, AEIM requires that "the actor's conduct must constitute a substantial 

step toward the completion of an extreme indifference murder, which, by 

definition, necessarily includes the causation of another's death." 30 P.3d at 782. 

The defendant claims, however, that there is no intelligent standard to 

recognize the distinctions between AEIM and AEIA. Reply at pp. 1-2. The Court 

disagrees. 

Because the Court acknowledges that equal protection of the laws requires 

that statutory classifications of crimes be based on differences that are real in fact, 

and not merely in the abstract, it has considered whether there are concrete factual 
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scenanos that may demonstrate the objectively discernible differences between 

AEIA and AEIM. One such scenario follows for illustrative purposes: 

John Doe is driving his car with James Rider as his passenger when a 
police officer activates his patrol car's strobe lights and siren in an 
attempt to stop him to ticket him for speeding. Doe does not stop. 
Instead, a high-speed chase ensues, during which Doe speeds through 
business areas and residential neighborhoods, cuts through traffic, 
passes a patrol car, passes other vehicles in an unlawful manner, 
drives through the bay of a car wash, and ignores red lights and stop 
signs. At one point, Doe speeds through a forty mile per hour zone at 
seventy miles per hour. The chase ends when Doe drives through a 
red light at a busy intersection, attempts to swerve without braking 
around a vehicle driven by Jane Victim, and collides with that vehicle. 
At the moment of impact, Doe is traveling at a high rate of speed in 
excess of the posted speed limit. Victim sustains some injuries, but 
none of them are serious bodily injuries. Rider is not as lucky; he 
suffers serious bodily injuries. 

See generally People v. Esparza-Treto, 282 P.3d 471, 474-75 (Colo. App. 

2011) (concluding "that the foregoing evidence amply establishes that [the 

defendant] drove ... with extreme indifference through businesses and 

residential areas" and that he "knowingly engaged in conduct that created a 

grave risk of death to those around him and ultimately caused a collision that 

resulted in serious bodily injury"). 9 

In this scenario, as it relates to Victim, it is unlikely that Doe would be 

charged with the crime of AEIM because he did not intend to commit the 

underlying crime of ElM and he did not take a substantial step toward the 

9 In Esparza-Treto, both the passenger in the defendant's car and the driver of the other vehicle 
suffered serious bodily injury. 
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commission of that crime, which necessarily includes causing the death of another 

while acting under circumstances evidencing that depravity of the human heart that 

determines to take life indiscriminately, not knowing or caring who the victims 

might be, with slight or insufficient provocation or without having an 

understandable motive. But he has committed the crime of AEIA with respect to 

Victim because he intended to commit the underlying crime of EIA and took a 

substantial step toward the commission of that crime, which necessarily involves 

causing serious bodily injury to any person while knowingly engaging in conduct 

that creates a grave risk of death to another person under circumstances 

manifesting extreme indifference to the value of human life. 

Lastly, the Court is unpersuaded by the defendant's assertion that AEIM and 

AEIA cannot be constitutionally distinguished because "[a]ny given act may give 

rise to a number of hypothetical 'potential results,' and there is no meaningful way 

to identify which hypothetical result should form the basis of the actor's criminal 

liability." Reply at p. 2. The defendant does not identify the hypothetical potential 

results to which he refers. Nor may the Court resolve an equal protection claim 

premised on a hypothetical assertion, especially a vague one. See generally People 

v. Becker, 55 P.3d 246, 250 (Colo. App. 2002) (concluding that the defendant 

lacked standing to make an equal protection claim based "on a hypothetical 

assertion that [sentencing] disparities may occur"). 
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At any rate, the defendant's contention is based on the erroneous assumption 

that the underlying offenses of ElM and EIA proscribe the same conduct and "are 

distinguishable solely because they require different results." Reply at p. 2 

(emphasis in original). As the Court has explained, this argument ignores the 1981 

legislative addition of the element of circumstances "evidencing an attitude of 

universal malice" to the ElM statute, turns the holdings in Jefferson and 

Candelaria on their head, and is directly contradicted by the defendant's own 

claim in motion D-128. Moreover, as the Court determined earlier, even if the 

only difference between ElM and EIA were deemed to be the result required, the 

defendant's constitutional challenge to the AEIM statutes would nevertheless fail 

because it is premised on a misunderstanding of attempt law and a simplistic and 

incorrect equal protection analysis. 

CONCLUSION 

For all the foregoing reasons, the Court concludes that the defendant has 

failed to show beyond a reasonable doubt that the attempted extreme indifference 

murder statutes are unconstitutional in all their possible applications or that no set 

of circumstances exists under which the statutes would be constitutionally valid. 

The attempted extreme indifference murder statutes in Colorado do not violate the 

defendant's right to equal protection of the laws and are constitutional. 

Accordingly, motion D-129 is denied without a hearing. 

32 



Dated this 29th day of July of2013. 
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BY THE COURT: 

~~:z,., 
Carlos A. Samour, Jr. 
District Court Judge 
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