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INTRODUCTION 

One can sympathize - even agree - with the Plaintiffs’ heartfelt and sincere 

desire to have the state officially approve their relationships, yet recognize that 

doing so is not the role of the judicial branch. See Schuette v. Coalition to Defend 

Affirmative Action, No. 12-682, slip op. at 16-17 (2014) (Kennedy, J.) (noting that 

the democratic process is “impeded, not advanced by court decrees based on the 

proposition that the public cannot have the requisite repose to discuss certain 

issues.”) The moral, political, and social issues surrounding this case are profound 

and profoundly important. However, they are distinct from the purely legal 

principles that this court can address. Those legal principles lead to the conclusion 

that the recognition and acceptance plaintiffs seek cannot be forced upon the State 

by a judge, but will require convincing the plaintiffs’ fellow citizens of the justness 

of their cause. 

Both sides in the debate about same-sex marriage seek to make it a moral 

test. Supporters the Plaintiffs’ position argues that same-sex marriage is inevitable 

and, therefore, people who oppose it are on the wrong side of history. As powerful 

and important as those beliefs and debates are, this is a legal dispute, and the 

Court should – must – ignore the temptation to agree with either side’s moral 

assertions. Choosing between these positions, or finding a balance and synthesis of 

them is an important debate for the state and the country to have. This Court is not 

the proper place to engage in that process. In fact, attempting to do so would do 
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nothing but short-circuit the process that has begun to take place in the proper 

forums – homes, families, coffee shops, schools, churches, towns, legislatures, 

campaigns.2   

When the moral and philosophical questions are properly left where they 

belong, the legal issues that remain are straightforward. The Court is faced with 

this reality: sexual orientation has never been recognized to be “suspect 

classification” that triggers heightened scrutiny, as do race or gender. While the 

right to marry most certainly is a fundamental right, the right to marry anyone of 

one’s choosing is just as clearly not. All sides agree that states may limit who may 

marry whom (which all states do based on a variety of factors, such as age, 

relationship, marital status of the other person). Thus the only question is whether 

this particular limit is an improper one which again is answered by the fact that 

this is not a suspect classification. The Supreme Court has had opportunities to 

change this reality: in Romer, Lawrence, and Windsor. While it has taken important 

steps in those cases, the Court simply does not support the Plaintiffs’ goal of having 

the courts rewrite the longstanding state marriage laws of Colorado. 

                                      
2 See Associated Press, Gay Rights Group Promises 2016 Marriage Initiative in 
Colorado, http://cbsloc.al/MLdIe9 (last visited May 1, 2014). 
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STANDARD OF REVIEW 

“Summary judgment is proper when the pleadings, affidavits, depositions, or 

admissions show that there is no genuine issue as to any material fact, and that the 

moving party is entitled to judgment as a matter of law.” Schultz v. Wells, 13 P.3d 

846, 848 (Colo. App. 2000) (citing Cont’l Air Lines, Inc. v. Keenan, 731 P.2d 708 (Colo. 

1987); C.R.C.P. 56(c)). 

The party seeking summary judgment bears the initial burden of showing the 

absence of any genuine issues of material fact. Cont’l Air Lines, Inc., 731 P.2d at 712; 

see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). The burden then shifts 

to the non-moving party to “demonstrate by relevant and specific facts that a real 

controversy exists.” Ginter v. Palmer & Co., 585 P.2d 583, 585 (Colo. 1978) (citing 

Sullivan v. Davis, 474 P.2d 218 (Colo. 1970)).  

In reviewing the supported underlying facts, all inferences must be viewed in 

the light most favorable to the party opposing the motion. Aspen Wilderness 

Workshop, Inc. v. Colo. Water Conservation Bd., 901 P.2d 1251, 1256 (Colo. 1995) 

(citing Greenberg v. Perkins, 845 P.2d 530, 531 (Colo. 1993); Bunger v. 

Uncompahgre Valley Water Users Ass’n, 557 P.2d 389 (Colo. 1976) (overruled on 

other grounds)). 
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STATEMENT OF UNDISPUTED FACTS3 

The disputes in both these cases concern the legal conclusions that the 

Court(s) should draw from the material facts and the existing bodies of law.  The 

focus of Plaintiffs’ factual allegations is their feelings for one another and the 

feelings they believe others might have about them. See, e.g., Denver Compl., at ¶ 

75 (“Plaintiffs and their children are equally worthy of the tangible rights and 

responsibilities, as well as the respect, dignity, and legitimacy that access to 

marriage confers on opposite-sex couples and their children.”). As a factual and 

policy matter, the State need not and does not contest this powerful and moving 

declaration; there are few, if any factual disputes in this case, and any disputes that 

exist are not over material facts.  

Material undisputed facts are: 

1. The Denver and Adams County Plaintiffs consist of two groups: (a) 
same-sex couples who are unmarried and wish to enter into a marriage that is 
recognized as valid under Colorado law (the “Unmarried Plaintiffs”); and (b) same-
sex couples who were married outside Colorado, in states that recognize same-sex 
marriages (the “Married Plaintiffs”).  

 
2. The Unmarried Plaintiffs meet all of the statutory requirements for 

marriage except that they are same-sex couples.  
 

                                      
3 This list consists of only the truly material facts. On April 22, 2014, the Denver 
County parties agreed to a longer list of stipulated facts, which are attached hereto 
as Exhibit 1. On February 23, 2014, the Adams County Plaintiffs Rebecca 
Brinkman and Margaret Burd filed affidavits with the Adams County District 
Court.  
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3. Prior to filing their respective lawsuits, the Unmarried Plaintiffs 
appeared at either the Denver or Adams County Clerk and Recorder offices to apply 
for marriage licenses, but they were denied marriage licenses because they are 
same-sex couples. 

 
4. Colorado law does not recognize same-sex marriages. 

5. By operation of law, the State of Colorado deems the Married Plaintiffs 
to be in civil unions. 

ARGUMENT 

I. What is and is not at stake. 

Perhaps nothing is more central to proper resolution of the case before the 

Court than clarity about what is and what is not at stake. What is at stake in this 

litigation is both narrower and larger than the public debate surrounding it. The 

partisans on either side of that debate want the courts to send a message about 

homosexuality and its acceptance in society. That, however, is not a proper function 

of the courts. The relevant message Colorado’s historical definition of marriage 

sends is not about homosexuality – it is about marriage. The moral and political 

debates no doubt have obscured this fact, but it is important and should be made 

clear. 

The Plaintiffs’ claim depends on the proposition that the only legitimate 

purpose of marriage is to recognize individuals’ committed love to one another. See 

Adams Compl., at ¶ 12, Denver Compl., at ¶¶ 1, 3. That is certainly the central 

purpose of marriage as a personal institution, and a very important purpose of it as 

a religious institution in many instances. But that is not the purpose of marriage as 
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a governmental institution, which is what is at stake here. (Indeed, if government 

marriage did no more than mirror and make note of personal, familial, or religious 

marriage, there would be no reason for it to exist at all.) 

It is important to keep in mind the limited reach of both governmental 

marriage in general and of Colorado’s marriage laws in particular. Plaintiffs’ case 

depends on merging the personal, societal, and other implications of marriage with 

the governmental aspects of it. Keeping the issues separate is critical. Colorado does 

not in any way ban or limit the plaintiffs’ ability to engage in personal, social, or 

religious marriage ceremonies to hold themselves out as married couples. These 

marital institutions, which are surely more central in nearly everyone’s conception 

of marriage than a government certificate, are not limited by Colorado law and will 

not be changed by this lawsuit.  

“Government marriage” is important, but its purposes are more limited than 

the overall concept of marriage. Government’s role in marriage is not about 

recognizing parties’ love, or conferring approval on individuals’ choice of 

companions. Counterintuitive as it might be, marriage (again, one is compelled to 

emphasize – marriage as a governmental institution only) is not meant to recognize 

the positive feelings of love and commitment and approval that are central to the 

Plaintiffs’ case. It is an attempt to deal with a problem, and one that has become 

worse in recent years: the creation of children by parents who are not committed to 

raising them. The extent of this problem will be discussed below, but there can be 
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no doubt it exists and that it is serious, or that the state has a very strong interest 

in combatting out-of-wedlock childbirth. And since this problem – procreating 

without commitment – is one that same-sex couples do not significantly contribute 

to, the state’s use of marriage to help mitigate it sensibly does not include them. 

So again, Government Marriage, as distinguished from personal or religious 

or familial marriage, is not about recognizing or congratulating individuals who love 

each other. It is about avoiding the problems that society encounters when 

childbirth outside monogamous relationships becomes widespread. Same-sex 

couples, biologically speaking, simply cannot contribute to this problem. Thus, in 

general, government marriage as it has existed to this point has not been concerned 

with same-sex couples because they do not cause the problem it seeks to prevent. 

This case is not about homosexuality, and it is not even about marriage in 

general. It is about the narrower issue of governmental marriage, and the problem 

caused by uncommitted opposite-sex couples that it seeks to address. It is also about 

the courts’ historic and wise recognition of two important principles: the danger of 

upsetting settled understandings and historical practices, and the limited role the 

judiciary must play in a democratic society. Keeping in mind how this case will and 

will not impact marriage in general, governmental marriage in particular, and the 

public’s recognition of its judicial system as one that respects precedents, its limited 

powers, and the citizens of the state it helps govern, should lead to the correct 

result. 



 8 

II. Colorado’s system of government marriage does not 
trigger heightened scrutiny. 

In asking the courts to overrule a state constitutional provision, Plaintiffs 

have taken on a very heavy burden. They must convince the Court not only that 

Colorado’s marriage laws may be, or even probably is, unconstitutional – they must 

prove it “beyond any reasonable doubt.” See City of Greenwood Village v. Petitioners 

for the Proposed City of Centennial, 3 P.3d 427, 440 (Colo. 2000) (discussing 

statutes’ presumed constitutionality and the “delicate duty” of declaring acts of the 

legislature unconstitutional).  The Court cannot rule in their favor simply because it 

agrees with their arguments – it must conclude that no reasonable person could 

disagree.  

Plaintiffs will argue that heightened scrutiny should apply to the question of 

same-sex marriage. Most laws, however, do not trigger heightened scrutiny and are 

reviewed by courts only under the limited rational basis standard. See, e.g., Miller v. 

Johnson, 515 U.S. 900, 916 (1995) (concluding that strict scrutiny does not apply to 

state legislatures’ consideration of racial and ethnic characteristics in drawing 

district boundary lines unless race is the predominant consideration); Lobato v. 

Colorado, 304 P.3d 1132, 1139-40 (Colo. 2013) (applying rational basis to 

constitutional challenge to state’s public school financing system); Denver Publ’g Co. 

v. City of Aurora, 896 P.2d 306, 312 (Colo. 1995) (noting that strict scrutiny has 

never been applied to content-neutral regulations concerning “time, place, or 
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manner” of speech). Rational basis review “is a paradigm of judicial restraint”; 

where “plausible reasons” exist for legislative action, a court’s inquiry ends. Fed. 

Commc’ns Comm’n v. Beach Commc’ns, Inc., 508 U.S. 307, 313-14 (1993). Indeed, 

“speculation unsupported by evidence or empirical data” is enough to create such a 

basis. Id. at 315. Heightened scrutiny is limited under the Equal Protection Clause 

to laws that discriminate based on a very limited list of “suspect classifications” and 

under Substantive Due Process to laws that abridge a similarly circumscribed set of 

established fundamental rights. City of Cleburne v. Cleburne Living Ctr., 473 U.S. 

432, 439-41 (1985); HealthONE v. Rodriguez, 50 P.3d 879, 893 (Colo. 2002).   

Plaintiffs are correct that while Colorado law provides them with all the 

benefits of marriage other than the name, it does, if only in name, treat them 

differently than opposite-sex couples. Simply calling this “discrimination” or other 

epithets, however, does not win them the case. All laws draw lines and treat people 

differently – the question is which lines or classifications are permissible and which 

are not. Here, that means Plaintiffs can prevail if they establish beyond a 

reasonable doubt that either sexual orientation is a suspect classification, or that 

the right to marry anyone of one’s choosing is a fundamental right.   

 The state concedes that while its marriage system serves important and 

compelling interests, as described below, its marriage laws are imperfectly tailored. 

Thus, as with most laws, Colorado’s marriage laws could not survive if strict 

scrutiny were applied, as it is to classifications based on race or national origin. See 
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City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985). If rational basis 

review is applied, the law must stand. See Lobato, 304 P.3d at 1141 (finding state’s 

public school financing system constitutional under a rational basis standard of 

review, even though the financing system is imperfect, i.e., it fails to provide the 

“optimal” amount of money to schools).  

This case thus turns on the level of scrutiny the Court decides to apply. 

A. The Supreme Court’s sexual orientation cases 
do not apply heightened scrutiny to laws that 
do no more than codify longstanding 
historical practices and classifications. 

The trilogy of cases Romer v. Evans, 517 U.S. 620 (1996), Lawrence v. Texas, 

539 U.S. 558 (2003), and United States v. Windsor, 133 S. Ct. 2675, 2691-94 (2013), 

are central to any effort to vindicate Plaintiffs’ claimed constitutional right to same-

sex marriages. Those cases gave the Supreme Court the opportunity to declare 

either that sexual orientation is a suspect classification, or same-sex marriage is a 

fundamental right, or both, but it flatly did not. The theory behind their use here is 

essentially that since the plaintiffs in those cases won, they should win here too. 

That approach certainly is tempting, given the lack of doctrinal clarity that marks 

the majority opinions in those cases. But it is wrong. 
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Carefully analyzed, these cases do not support the large leap Plaintiffs here 

demand of the judiciary and the constitution.4  

At most, they re-affirm the states’ sovereign power to define and regulate 

marriage, clarify that states cannot irrationally impose legal disabilities based on 

their citizens’ sexual orientation, and extend the right to privacy in the conduct of 

one’s private sex life to persons of any sexual orientation. Moreover, unlike 

Colorado’s marriage laws, Romer and Windsor involved unique, novel, and 

considerable impositions on homosexuals’ ability to live freely with the security of 

protections which the government had previously afforded them. Other than 

superficially being “sexual orientation” cases, the analyses in those cases differ 

completely from what a ruling in these Plaintiffs’ favor would require.  

1. Romer clarifies that states may not 
irrationally impose unprecedented legal 
disabilities based on sexual orientation. 

Romer concerned a State constitutional amendment, Amendment 2, that the 

Court found to be “unprecedented in our jurisprudence” and “not within our 

                                      
4 It is perhaps worth noting that the debate on this issue has become completely 
untethered from the original meaning of the Fourteenth Amendment. Unlike with 
established suspect classifications such as race, it cannot be argued that the 
framers of that amendment, or the people who ratified it, might have intended to 
require states to recognize same sex marriages. Cf. Regents of Univ. of Cal. v. 
Bakke, 438 U.S. 265, 405 (1978) (Blackmun, J., concurring and dissenting in part) 
(stating that, even though the Fourteenth Amendment has expanded from its 
original 1868 concept and embraces a broader principle, it has not “broken away 
from its moorings and its original intended purposes. Those original aims persist.”). 
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constitutional tradition.” 517 U.S. at 633. The Court held that Amendment 2 

targeted homosexuals and stripped them of various rights and protections to which 

they were previously entitled under law. See id. at 632 (stating, “the amendment 

has the peculiar property of imposing a broad and undifferentiated disability on a 

single named group”). Not only did Amendment 2 impose disabilities on 

homosexuals by withdrawing from them legal protections, it forbade reinstatement 

of the withdrawn laws and policies or enactment of new ones. See, 517 U.S. at 627-

32 (discussing Amendment 2’s widespread reach and disparate impact). 

Importantly, the Romer Court did not declare sexual orientation to be a suspect 

classification or otherwise apply heightened scrutiny. Instead, it found that such a 

unique and novel restriction on an identifiable group’s pre-existing rights could be 

explained only by animus toward that group, an inherently illegitimate purpose. Id. 

at 632-34. 

This case is not Romer. Colorado’s one-man, one-woman marriage laws do not 

nullify previously available rights under Colorado law, or impose special 

disabilities; Colorado law has always required (or presumed) a male and female 

partner for a valid marriage. See, e.g., Exs. 2 and 3, 1931 Colo. Sess. Laws 443-446; 

1933 Colo. Sess. Laws 679-86; C.R.S. §§ 90-1-4 through 90-1-9 (1963) repealed and 

re-enacted at C.R.S. § 14-2-104 (1973); Ex. 5, Op. Colo. Att’y General (Apr. 24, 1975) 

(opining on the invalidity of an issued license to marry two men or two women 
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“because of the statutory requirement that the marriage be between a man and a 

woman”). 

Whether it is the fairest or wisest policy or not, Colorado’s laws memorialize 

its citizens’ traditional perspective on marriage and the historically unquestioned 

principle that marriage is a one-man, one-woman institution. See, Colorado Blue 

Book, Amendment 43 (identifying historical consistency and preservation as an 

argument in favor amending the state constitution to specify the “one man, one 

woman” definition of marriage).5 Before the challenged laws’ implementation, same-

sex marriages were not valid in Colorado, and same-sex marriages are not 

recognized by the government in Colorado now. Colorado has not nullified any 

previously available rights under Colorado’s laws and it has not imposed any new 

disabilities. Indeed, Plaintiffs have not alleged that Colorado has denied or revoked 

from them rights it previously granted same-sex couples. Rather, Plaintiffs are 

asking for something new, something Colorado’s laws have never allowed. 

Moreover, until recently, no other state’s or foreign government’s definition of 

marriage included same-sex unions.  

Granted, Colorado’s non-recognition of same-sex marriages also extends to 

the Married Plaintiffs’ out-of-state marriages, see Denver Compl., at ¶¶ 21-24, and, 

the Adams County Plaintiffs, who were not married out-of-state, complain that 

                                      
5 Available at http://bit.ly/1i2BEj0 
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Colorado’s non-recognition of out-of-state same-sex marriages violates the U.S. 

Constitution’s Full Faith and Credit Clause, see Adams Compl., at ¶ 22. Colorado, 

however, need not recognize out-of-state (or out-of-country) marriages that violate 

its strong policy interests. See, e.g., RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 

283 cmts j and k (2014) (stating, “a marriage which satisfied the requirements of the 

state where it was contracted will be held valid everywhere except when its 

invalidation is required by the strong policy of another state which had the most 

significant relationship to the spouses and the marriage at the time of the marriage 

[e.g., the state where at least one of the spouses was domiciled at the time of the 

marriage and where both made their home immediately thereafter]”); cf. 3A AM. 

JUR. 2D Aliens and Citizens §§ 345, 350 (2014) (discussing scenarios, such as 

common law marriages, marriages between blood relatives, etc., under which validly 

entered foreign marriages may be invalid under state law requirements). See also 

17 U.S.C. § 1738C (“No State … shall be required to give effect to any public act, 

record, or judicial proceeding of any other State, … a relationship between persons 

of the same sex that is treated as a marriage under the laws of such other State … 

or a right or claim arising from such relationship.” 

2. Lawrence v. Texas is a straightforward 
extension of the privacy line of 
Substantive Due Process. 

Even more clearly, this case is also distinguishable from Lawrence v. Texas, 

539 U.S. 558 (2003), which rendered unconstitutional Texas’s anti-sodomy law 
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criminalizing “deviate sexual intercourse” between individuals of the same sex and 

expanded the fundamental right of privacy to persons in a homosexual relationship. 

539 U.S. at 574-79. Lawrence is limited to matters concerning persons’ private 

sexual lives; it explicitly does not extend to marriage. See id. at 578 (noting that the 

case “does not involve whether the government must give formal recognition to any 

relationship that homosexual persons seek to enter,” with the caveat that states 

cannot demean homosexuals’ existence “by making their private sexual conduct a 

crime”). 

In contrast, as explained above, Plaintiffs here are not defending criminal 

charges based on police invasion of their homes; they are explicitly seeking public 

affirmation of their relationships. They do not seek to be left alone by the law; they 

seek to have the law stop leaving them alone. Unlike Texas’s anti-sodomy law, 

Colorado’s marriage laws do not criminalize same-sex couples for engaging in 

intimate, sexual relationships. Same-sex couples in Colorado need not live in fear of 

arrest or prosecution.6 To the contrary, Colorado’s laws place same-sex couples on 

equal footing as opposite-sex couples by affording same-sex couples virtually all the 

rights and protections available to opposite-sex couples. See Colorado Civil Union 

                                      
6 Indeed, to the extend anyone in Colorado is subject to civil or criminal prosecution 
for their actions surrounding a same-sex marriage, it is one who refuses to 
participate. See Ex. 6, Craig v. Masterpiece Cakeshop, Inc., Case No. CR 2013-0008 
(OAC 2013).  
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Act, § 14-15-102. Plaintiffs seek public affirmation. Lawrence, however, does not 

help them get it. 

3. Windsor did not expand the scope of 
fundamental rights and it did not 
declare sexual orientation a suspect 
class. 

The Supreme Court’s determination in Windsor that the Defense of Marriage 

Act’s (DOMA’s) federal definition of marriage violated the Fifth Amendment does 

not require states to repeal their own similar definitions of marriage. Windsor did 

not expand the scope of constitutionally protected fundamental rights. To the 

contrary, the Supreme Court emphasized the importance of allowing states to 

define marriage via the democratic process, even if the chosen definition is limited 

to the traditional view of one man, one woman. See 133 S. Ct. 2675, 2691-94 (2013) 

(discussing history, tradition, and significance of states’ authority to define 

marriage and reach consensus in their communities and criticizing DOMA’s 

interference with that authority and process); see also id. at 2711, 2720 (Alito & 

Thomas, JJ., dissenting) (noting that the Constitution leaves the definition of 

marriage to the people, and hoping that the Supreme Court “will ultimately permit 

the people of each State to decide this question for themselves”).  

Specifically, the majority’s decision turned on the following points: (1) the 

federal government’s intrusion upon an area of law uniquely within the states’ 

sovereign power; (2) DOMA’s nullification of legal recognition, benefits, and status 
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that the people of New York State democratically chose to grant to same-sex couples 

of New York State; and (3) the government’s unprecedented overreach in stripping 

away rights and protections. See id. at 2693-94 (noting that DOMA served to 

interfere with the rights “conferred by the States in the exercise of their sovereign 

power” and ensure the unequal treatment of married couples under federal law of 

state-sanctioned same-sex marriages). In other words, DOMA violated due process 

protections by taking away what New York State, within its sovereign power, had 

the authority to give. See id. at 2694-95 (noting that “DOMA’s principal effect is to 

identify a subset of state-sanctioned marriages and make them unequal.”). This 

extensive analysis, like Romer and Lawrence, would have been unnecessary if 

sexual orientation was a suspect classification.  

These three cases are the best that the Plaintiffs have to go on – but they 

simply do not provide a basis for the Court to demand heightened scrutiny here. 

Despite repeated opportunities, the Supreme Court has refused to state that sexual 

orientation is a suspect classification. And when given the chance, the Supreme 

Court has not only refused to state that same-sex marriage is a fundamental right 

(in Windsor), it has flatly stated that its holding should not be so interpreted (in 

Lawrence). Until it does so, the lower courts should not “blaze . . . new constitutional 

trail[s]” that go beyond the Court’s holdings. United States v. Hatch, 722 F.3d 1193, 

1204 (10th Cir. 2013); see also Rodriguez v. Shearson/American Express, Inc., 490 

U.S. 477, 484 (1989) (instructing lower courts to leave overruling Supreme Court 
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decisions to the Supreme Court), quoted in People v. Novotny, 2014 Colo. 18, *P26 

(Colo. 2014).7 

III. Colorado’s Marriage Law Does Not Violate the Equal 
Protection Clause: Only Rational Basis Applies 

A. Sexual Orientation is not a suspect class. 

It has been well-established black letter law that the only suspect 

classifications demanding heightened scrutiny under the Equal Protection Clause 

are race and related proxies such as national origin, religion, and gender, often 

called a quasi-suspect class. See City of Cleburne v. Cleburne Living Ctr., 473 U.S. 

432, 440 (1985). Thus, it is not surprising that before Windsor, every Federal Circuit 

rejected the argument that sexual orientation should receive heightened scrutiny.8  

                                      
7 The State recognizes that several lower court decisions issued after the Windsor 
decision have ruled against state laws defining marriage. These decisions, however, 
are not the Supreme Court’s pronouncement of these legal questions, and a careful 
reading of the Court’s own precedent compels the conclusions offered in this motion. 
In any event, no federal appellate court has yet agreed with the lower court 
decisions. 
8 Every federal circuit has held that sexual orientation is not a suspect or quasi-
suspect class and thus is not entitled to greater than rational basis scrutiny. Cook v. 
Gates, 528 F.3d 42, 61 (1st Cir. 2008); Thomasson v. Perry, 80 F.3d 915, 928 (4th 
Cir. 1996) (en banc); Baker v. Wadei, 769 F.3d 289, 292 (5th Cir. 1985) (en banc); 
Equality Found. v. City of Cincinnati, 128 F.3d 289, 294 (6th Cir. 1997); Ben-
Shalom v. Marsh, 881 F.3d 454, 464 (7th Cir. 1989); Citizens for Equal Protection v. 
Bruning, 455 F.3d 859, 866-67 (8th Cir. 2006); High Tech Gays v. Defense Indus. 
Sec. Clearance Office, 895 F.2d 563, 573-74 (9th Cir. 1990); Rich v. Secretary of the 
Army, 735 F.2d 1220, 1229 (10th Cir. 1984); Lofton v. Secretary of the Dep’t of 
Children & Family Servs., 358 F.3d 804, 818 (11th Cir. 2004); Steffan v. Perry, 41 
F.3d 677, 684 n.3 (D.C. Cir. 1994) (en banc); Woodward v. United States, 871 F.2d 
1068, 1076 (Fed. Cir. 1989); but see SmithKline Beecham Corp. v. Abbott Labs., 740 
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And the Supreme Court’s own cases, including Windsor, have never applied 

heightened scrutiny to this classification – instead applying rational basis review. 

Romer, 517 U.S. at 632, 634 (holding that Colorado’s Amendment 2 “fails … th[e] 

conventional [rational basis] inquiry” because of its inferred “desire to harm a 

politically unpopular group”); Windsor, 133 S.Ct. at 2696 (applying standard 

rational basis analysis, not heightened scrutiny, to invalidate DOMA section 3 for 

lacking a legitimate purpose”).   

As an additional matter, Plaintiffs must prove they are “similarly situated” to 

opposite-sex couples who allegedly receive favorable governmental treatment: “The 

Equal Protection Clause . . . does not forbid classifications. It simply keeps 

governmental decision makers from treating differently persons who are in all 

relevant respects alike.” Nordlinger v. Hahn, 505 U.S. 1, 10 (1992). Plaintiffs are 

simply not similar to opposite sex couples in all relevant respects when it comes to 

the governmental institution of marriage. As noted above and explained more 

below, the animating reason for the government to recognize marriage is not to 

recognize the love between the participants, but to encourage two people who might 

create and bring into society a child to remain committed to one another even if 

their personal commitment cools.   

                                                                                                                        
F.3d 471, 483-84 (9th Cir. 2014) (interpreting Windsor to require heightened 
scrutiny for sexual orientation-based classifications, without holding sexual 
orientation is either a suspect or quasi-suspect class).  
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This is undoubtedly an imperfect fit: not all married couples do or even can 

create children, and not all married couples remain committed, despite the 

marriage laws. But as explained below, that imperfection does not change the fact 

that marriage as a governmental institution exists to attempt to deal with the 

creation of and subsequent responsibility for children. But “[t]o fail to acknowledge 

even our most basic biological differences---such as the fact that a mother must be 

present at birth but the father need not be---risks making the guarantee of equal 

protection superficial, and so disserving it.” Nguyen v. INS, 533 U.S. 53, 63 (2001). 

Same-sex couples certainly can raise children. That is not the issue.  

The backup argument that Colorado’s marriage laws discriminates on the 

basis of gender likewise fails. Federal and many state courts have rejected the 

argument that traditional marriage laws discriminate on the basis of gender (as 

opposed to sexual orientation). See, e.g., Baker, 409 U.S. at 810; Wilson v. Ake, 354 

F. Supp. 2d 1298, 1307-09 (M.D. Fla. 2005). 

 Defining marriage as the union of a man and a woman does not discriminate 

on the basis of sex because it “treats men and women equally.” Wilson, 354 F. Supp. 

2d at 1307. As the California Supreme Court found, marriage “plainly does not 

constitute discrimination on the basis of sex as that concept is commonly 

understood.” In re Marriage Cases, 183 P.3d 384, 436 (Cal. 2008). Sex 

discrimination cases have all come from laws that treated men and women 

differently. United States v. Virginia, 518 U.S. 515, 519-20 (1996); Mississippi Univ. 
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for Women v. Hogan, 458 U.S. 718, 719 (1982); Craig v. Boren, 429 U.S. 190, 191-92 

(1976); Frontiero v. Richardson, 411 U.S. 677, 678-79 (1973); Reed v. Reed, 404 U.S. 

71, 73 (1971). Colorado’s marriage laws does not treat men and women differently: 

each man or woman may marry one person of the opposite sex, and each man or 

woman is prohibited from any other marital arrangement. Men and women are not 

separated into discrete classes for granting benefits – both men and women are 

prohibited equally, when applicable, from entering into marital arrangements.  

This court must apply rational basis review to the Plaintiffs’ claims under the 

Equal Protection Clause.  

IV. The right to marry does not encompass a right to marry 
anyone one chooses. 

The facile proposition that the Supreme Court has found a fundamental right 

to marry, and Colorado’s marriage laws places a limit on marriage, so thus it is 

unconstitutional, does not withstand scrutiny. 

The Fourteenth Amendment’s Due Process Clause “provides heightened 

protection against government interference with certain fundamental rights and 

liberty interests.” Washington v. Glucksberg, 521 U.S. 702, 720 (1997). If a statute 

does not abridge a fundamental right, it will withstand judicial scrutiny if it bears a 

“reasonable relation to a legitimate state interest[.]” Id. at 722. In addition to the 

specific freedoms protected by the U.S. Constitution’s Bill of Rights, the Due Process 

Clause specially protects the following liberties, or rights: to have and direct the 
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education and upbringing of one’s children; to sexual privacy; to use contraception; 

to bodily integrity; to abortion; possibly, the right to refuse unwanted lifesaving 

treatment; and to marry, which has been commonly and widely understood to mean 

marrying someone of the opposite sex. See id. at 720 (collecting cases). However, 

even these generally sacrosanct rights are not without boundaries defined by the 

Nation’s history and tradition. See District of Columbia v. Heller, 554 U.S. 570, 626 

(2008) (noting that, like most rights, the Second Amendment right to bear arms is 

not an unlimited right “to keep and carry any weapon whatsoever in any manner 

whatsoever for whatever purpose”). Moreover, for fear of placing novel and 

important public policy matters outside the arena of public debate and imposing its 

policy preferences on the people, the Supreme Court has been deeply reluctant to 

further expand the scope of protected liberty interests. Glucksberg, 521 U.S. at 720. 

The case that provides Plaintiffs with their best hope does not overcome these 

limits. 

A. Loving v. Virginia does not support Plaintiffs’ 
claim; it belies it. 

Contrary to Plaintiffs’ inevitable assertions, Loving v. Virginia does not open 

the door to same-sex marriage; rather, it re-affirms that marriage is a traditional 

institution “subject to the State’s police power.” 388 U.S. 1, 7 (1967).  

Loving, rather like Lawrence, concerned a criminal indictment brought 

against an interracial couple who were lawfully married in the District of Columbia 



 23 

and were criminally prosecuted upon moving to Virginia. The Virginia “Racial 

Integrity Act” sought to (and in this case did) punish purely private behavior: 

“cohabitating as man and wife” by “any white person and any colored person.” Id. at 

4. The bulk of the Court’s opinion is focused on the straightforward proposition that 

this facial racial classification violates the Equal Protection Clause. Id. at 7-12. 

Since sexual orientation is not a suspect classification, this dispositive aspect of 

Loving is of no use to Plaintiffs.  

Instead, Plaintiffs must rely on the Court’s statement that Virginia’s law also 

violates the Due Process Clause because marriage is a fundamental civil right. See, 

e.g., Denver Compl., at ¶ 12; Adam Compl., at ¶¶ 25, 42. The Court’s Due Process 

analysis consists of one paragraph: 

Marriage is one of the “basic civil rights of man,” fundamental to our 
very existence and survival. To deny this fundamental freedom on so 
unsupportable a basis as the racial classifications embodied in these 
statutes, classifications so directly subversive of the principle of 
equality at the heart of the Fourteenth Amendment, is surely to 
deprive all the State's citizens of liberty without due process of law. 
The Fourteenth Amendment requires that the freedom of choice to 
marry not be restricted by invidious racial discriminations. Under our 
Constitution, the freedom to marry, or not marry, a person of another 
race resides with the individual, and cannot be infringed by the State. 
 

Id. (citations omitted). This analysis simply recognizes that race cannot be used as a 

basis for infringing on the fundamental right to marriage. It cannot be transformed 

into a general statement that states may not place any limits on who an individual 

may want to marry.  
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The distinctions between Loving and this case are plentiful: 

• Loving sought to ban private marriages.  
• Loving involved criminal penalties. 
• Loving was a racial classification. 
• Loving was a law that sought to reverse previously permitted liberties. 

 
Indeed, just five years after Loving, the United States Supreme Court rejected a 

same-sex couples’ attempt to invoke Loving to support same-sex marriage. Baker v. 

Nelson, 409 U.S. 810 (1972). In sum, prior to Virginia’s anti-miscegenation laws, 

men and women of the white and black races could marry each other, as they could 

in most other places in the country. Virginia’s anti-miscegenation laws ended that 

practice. Virginia’s laws changed the status quo for invidious purposes. 

In contrast, Colorado’s one-man, one-woman marriage laws maintain the 

status quo. Additionally, Colorado’s marriage laws do not punish, banish from 

society, or criminalize same-sex couples who choose to marry. Finally, unlike anti-

miscegenation laws, Colorado’s marriage laws were not borne of hatred, animus, or 

supremacy; rather, they stem from the traditional view that marriage is linked to 

procreation and biological kinship. Throughout Colorado’s existence, marriage as a 

one-man, one-woman institution has been a forgone conclusion. See Exs. 2 and 3, 

1931 Colo. Sess. Laws 443-446; 1933 Colo. Sess. Laws 679-86; C.R.S. §§ 90-1-4 

through 90-1-9 (1963) repealed and re-enacted at C.R.S. § 14-2-104 (1973); Ex. 5, Op. 

Colo. Att’y General (Apr. 24, 1975) (opining on the invalidity of an issued license to 
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marry two men or two women “because of the statutory requirement that the 

marriage be between a man and a woman”). 

B. The right to marry is not a boundary-less 
right to marry whomever one may desire.  

There are two primary features of the test for what may be deemed a 

fundamental right to which the courts may apply heightened scrutiny. “First, we 

have regularly observed that the Due Process Clause specially protects those 

fundamental rights and liberties which are, objectively, deeply rooted in this 

Nation’s history and tradition. Second, we have required in substantive due process 

cases a ‘careful description’ of the asserted fundamental liberty interest.” 

Glucksberg, 521 U.S. at 720-21 (citations and quotations omitted); see also Heller, 

554 U.S. at 626 (2008) (noting that even enumerated rights are limited by their 

historical scope); Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 202-04 

(2008) (upholding limited burden on voters’ rights imposed by Indiana’s interest in 

preventing voter fraud and maintaining integrity of elections process). Plaintiffs’ 

case fails on both counts. 

1. Same-sex marriage is not “deeply rooted 
in this Nation’s history and traditions.” 

It cannot be denied that tradition and law until very recently have uniformly 

recognized as marriage only a union of a man and a woman. This has been the case 

since Colorado’s inception. See Exs. 2, 3, and 4, 1931 Colo. Sess. Laws 443-446; 1933 

Colo. Sess. Laws 679-86; C.R.S. §§ 90-1-4 through 90-1-9 (1963) repealed and re-
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enacted at C.R.S. § 14-2-104 (1973). As noted in Windsor, same-sex marriage was 

not recognized in any state until just about 11 years ago, when Massachusetts 

became the first state to do so. 133 S. Ct. at 2714. Same-sex marriages were not 

recognized anywhere in the world until the Netherlands became the first country to 

do so in 2000. Id. Thus, “marriage between a man and a woman no doubt had been 

thought of by most people as essential to the very definition of that term and to its 

role and function throughout the history of civilization.” Id. at 2689. To that end, 

the highest courts of a number of states have determined that no fundamental right 

to same-sex marriage exists. See, e.g., Andersen v. King Cnty., 138 P.3d 963, 979 

(Wash. 2006) (en banc) (concluding that the plaintiffs failed to establish that the 

fundamental right to marry includes a right to marry a person of the same sex); 

Hernandez v. Robles, 855 N.E.2d 1, 10 (N.Y. 2006) (concluding that the state’s 

legislature did not infringe a fundamental right by limiting the definition of 

marriage to opposite-sex couples; Baker v. Nelson, 191 N.W.2d 185, 187 (Minn. 

1971) (upholding the state’s classification of marriage as a man-woman union).  

Like the plaintiffs in Glucksberg, who asserted a protected liberty interest in 

the right to physician-assisted suicide, Plaintiffs’ asserted fundamental right to 

same-sex marriage rests on a presumption that the Due Process Clause protects all 

manifestations of self-sovereignty, including all basic and intimate exercises of 

personal autonomy. The Supreme Court, however, has rejected such sweeping 

pronouncements of the Due Process Clause’s scope. See Glucksberg, 521 U.S. at 727-
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28 (stating, “[t]hat many rights and liberties protected by the Due Process Clause 

sound in personal autonomy does not warrant the sweeping conclusion that any and 

all important, intimate, and personal decisions are so protected.”).  

Although same-sex relationships are a basic and intimate exercise of personal 

autonomy, same-sex governmental marriage is not deeply rooted in Colorado’s 

history and tradition, or the Nation’s for that matter. For that reason, the right to 

marry someone of the same sex is not a liberty interest “so rooted in the traditions 

and conscience of our people as to be ranked as fundamental[.]” Snyder v. 

Massachusetts, 291 U.S. 97, 105 (1934).   

 “It is conventional constitutional doctrine that where reasonable people 

disagree” about matters that do not intrude upon a protected liberty, such as in the 

instant case, “the government can adopt one position or the other.” Planned 

Parenthood v. Casey, 505 U.S. 833, 851 (1992). Colorado’s Historical Marriage 

embraces the traditional view that, fundamentally, marriage is an institution for 

opposite-sex couples to promote child rearing. Indeed, in 2006, when Coloradans 

voted for the “one man, one woman” definition of marriage, they did so, at least in 

part, to “preserv[e] the commonly accepted definition of marriage,” which “has 

historically consisted of one man and one woman[.]” See Colorado Blue Book, 

Amendment 43. Although the Nation’s contemporary culture has “weakened the 

link between marriage and procreation in the popular mind,” and, thus, opened the 

door to the possibilities of same-sex marriage, marriage as an opposite-sex 
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institution “linked to procreation and biological kinship” remains engrained in 

Colorado’s history and tradition. Windsor, 133 S. Ct. at 2718 (discussing differences 

between “traditional” or “conjugal” views of marriage and “consent-based” views of 

marriage). Thus, within the context of our Nation’s and state’s history, same-sex 

marriage remains a very novel concept. It may be “on the right side of history” as a 

moral and political prediction about the future, but as a legal matter, its lack of 

support in actual history is fatal to its recognition as a fundamental right. 

2. Plaintiffs’ case depends on an 
insufficiently “careful description” of 
the right to marry. 

No one is free to marry whomever they want. See Adams Compl. ¶ 28 (Under 

Colorado law “gay and lesbian individuals are unable to marry the person of 

their choice.”) (emphasis added) Colorado and other states place a wide range of 

limits on who can marry whom no matter their feelings for one another. Under 

Colorado law, various people cannot marry each other, no matter their love and 

commitment:  

Common law marriages between two persons under 18 
years of age  

C.R.S. § 14-2-109.5 

Any person married to another C.R.S. § 14-2-
110(1)(a) 

Ancestor and descendant or brother and sister, whether 
related by half or whole blood 

C.R.S. § 14-2-
110(1)(b) 

Uncle and niece; aunt and nephew, whether related by 
half or whole blood 

C.R.S. § 14-2-
110(1)(c) 

Persons over the age of 16 years, but under 18 years, 
who do not have the consent of both parents, guardian, 
or parent with legal custody or decision-making 

C.R.S. § 14-2-
106(1)(a)(I) 
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responsibility 
Persons under the age of 16 years who do not have the 
consent of both parents or guardian, or parent with 
legal custody or decision-making responsibility 

C.R.S. § 14-2-
106(1)(a)(I) 

Persons of the same gender C.R.S. § 14-2-
104(1)(b) 

 

Many other states have similar proscriptions on marriage. See, e.g., Utah Code Ann. 

§ 30-1-1, et seq.; Texas Fam. Code § 2.004, et seq.; Ariz. Rev. Stat. § 25-101, et seq.; 

Mont. Code Ann. § 40-1-401, et seq.; Mo. Rev. Stat. § 451.010, et seq.; Tenn. Code 

Ann. § 36-3-101, et seq. Some other states place even more boundaries on the right 

to marry. For example, Texas expressly prohibits marriage between certain 

relatives by adoption or between current or former stepchildren and stepparents. 

See Texas Fam. Code §2.004, et seq. Utah and Tennessee expressly prohibit persons 

under 16 years of age from marrying, even with parental or guardian consent. See 

Utah Code Ann. § 30-1-1, et seq.; Tenn. Code Ann. § 36-3-101, et seq. Finally, Utah 

encourages counties to require persons under the age of 19 years or previously 

divorced persons to undergo pre-marital counseling; failure to comply is a 

misdemeanor offense. Utah Code Ann. §§ 30-1-30; 30-1-31; 30-1-34; 30-1-39. 

 The scope of the constitutional right to marry is thus limited by its historical 

scope, as is the case with other rights. See Glucksberg, 521 U.S. at 710-19; Heller, 

554 U.S. at 626. That scope includes a range of limits on personal choice imposed by 

states. See Windsor, 133 S. Ct. at 2691-94 (criticizing DOMA’s interference with 

state authority to define marriage and adapt its terms to societal needs and 



 30 

consensus). In Colorado, like elsewhere, those limits have always included limits on 

same-sex marriage.  

Unlike the challenged laws in Lawrence and Loving, Colorado’s one-man, 

one-woman marriage laws do not impose significant burdens on Plaintiffs’ ability to 

engage in private, intimate relationships of their choosing. Colorado does not 

imprison or exile same-sex couples who choose to profess their commitment and love 

to one another. Plaintiffs accept that marriages can be limited based on age, 

relation, and number of parties or current marital status. This is consistent with 

Loving’s analysis: unless the limit is based on an improper classification, it is 

consistent with the scope of the right to marry. See also Heller, 554 U.S. at 626 

(noting that historical understanding and application limit the scope of the second 

amendment right). Like the Second Amendment rights in Heller, the scope of the 

fundamental right to marry is limited by its historical understanding and 

application. In sum, Colorado’s marriage laws are shaped by history and, as 

applied, they neither burden a liberty interest nor impose upon Plaintiffs’ ability to 

engage in intimate relationships of their choosing and expressions of their love. 

Moreover, as discussed below, Colorado’s laws serve important government 

interests in their application. 
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V. Colorado’s Marriage Law Serves Important Government 
Interests 

Since these precedents require application of the rational basis test, 

Plaintiffs’ claim cannot succeed. Rational basis is “the most relaxed and tolerant 

form of judicial scrutiny under the Equal Protection Clause.” City of Dallas v. 

Stanglin, 490 U.S. 19, 26 (1989). The same standard of review applies under the 

fundamental rights claim as the Equal Protection claim. Glucksberg, 521 U.S. at 

728; see also Heller v. Doe, 509 U.S. 312, 319 (1993).  

Particularly when state laws are being judged, as here, rational basis is a 

“paradigm of judicial restraint” where courts should not “judge the wisdom, 

fairness, or logic of legislative choices.” Beach, 508 U.S. at 313; see also LAURENCE 

H. TRIBE, THE INVISIBLE CONSTITUTION 208 (2008) (stating, “the principle that 

carefully considered constitutional interpretations issued by the organs of 

government should not be revisited absent circumstances more compelling than a 

mere change in the identity of the individuals who authored the interpretations in 

question.”). Moreover, in true deference to stare decisis and with respect for the 

state’s democratic process, the Court should refrain from hastening Coloradans’ 

deliberation and debate in favor of the Court’s own moral code or reluctance to 

maintain the status quo. See Planned Parenthood, 505 U.S. at 861 (declining to 

overturn 20 years of established Roe v. Wade precedent despite “whatever degree of 

personal reluctance [the Court] may have”); see also Baze v. Rees, 553 U.S. 35, 87 
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(2008) (Stephens, J., dissenting) (deferring to “precedents [regarding the 

constitutionality of execution methods] that remain part of our law” despite 

significant personal reservations about the death penalty).  

The laws must be given a “strong presumption of validity.” Heller, 509 U.S. at 

320. Indeed, the law must be upheld “so long as there is a plausible policy reason for 

the classification.” Nordlinger v. Hahn, 505 U.S. 1, 11 (1992) (emphasis added). The 

rational basis for the law may be based on “speculation unsupported by evidence or 

empirical data.” Beach, 508 U.S. at 315. Specifically for state marriage laws, 

“rational basis review must be particularly deferential.” Citizens for Equal 

Protection v. Bruning, 455 F.3d 859, 867 (8th Cir. 2006). 

 “Even if [a] classification … is to some extent both underinclusive and 

overinclusive, and hence the line drawn [is] imperfect, it is nevertheless the rule 

that . . . . Perfection is by no means required.” Vance v. Bradley, 440 U.S. 93, 108-09 

(1979) (quotation and citation omitted). Laws should not be overturned “unless the 

varying treatment of different groups or persons is so unrelated to the achievement 

of any combination of legitimate purposes that we can only conclude that the 

[classifications] were irrational.” Kimel v. Florida Bd. of Regents, 528 U.S. 62, 84 

(2000) (citation and quotation marks omitted). Plaintiffs here bear the burden “to 

negative every conceivable basis which might support” the challenged law. Heller, 

509 U.S. at 320.  
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A. Colorado has a rational basis in seeking to 
encourage social institutions that help avoid 
the social problems of children being born 
and raised without both parents around to 
raise them. 

Does the state have a rational interest in “promoting an optimal social 

structure for educating, socializing, and preparing its future citizens to become 

productive participants in civil society”? Lofton v. Sec’y of the Dep’t of Children & 

Family Servs., 358 F.3d 804, 819 (11th Cir. 2004). Yes. The interest is not merely 

reasonable, but vital. The children are the future citizens that Colorado aims to 

protect and promote through the institution of marriage. The study of marriage has 

filled shelves of books and volumes of academic journals, to say nothing of the 

robust public debate currently unfolding. This is the unusual law that has been 

debated and discussed for centuries by philosophers, sociologists and political 

theorists alike. Whatever one’s own, personal outlook on the question, there can be 

no doubt that there is a legitimate debate about its meaning and essential contours 

among well-meaning and rational people. 

Marriage has historically been based on the procreative ability inherent in 

sexual relations between men and women. And to address the inevitable result of 

man-woman relationships: children. The traditional institution of marriage serves 

the state’s important government interest in discouraging the creation of children 

through those relationships outside the optimal environment for children to be born 

into and raised to adulthood. Society is burdened when children do not grow up to 
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reach their full potential as productive citizens. The following relevant facts 

underscore the importance of accounting for children:  

• Children will continue to be born and need adult support to reach adulthood. 
• Many children (currently ~ 50%) are the result of unplanned pregnancy.9 
• Children in general have better outcomes when raised in an intact biological 

family, with a father and mother rather than in single parent or broken 
homes.  
 
The undeniable reality is that children are beget by opposite-sex 

relationships and those children are in need of being raised and nurtured to an age 

of independence. The risk that children will be fatherless if society does not 

encourage fathers to stick around and parent their offspring is real and significant. 

See Barack Obama, Obama’s Speech on Fatherhood (Jun. 15, 2008) (“Of all the 

rocks upon which we build our lives, we are reminded today that family is the most 

important. And we are called to recognize and honor how critical every father is to 

that foundation . . . We need fathers to realize that responsibility does not end at 

conception.”), transcript available at http://bit.ly/1lIVf9j. Just as undeniably, in 

many particular instances, these propositions do not hold – there are exceptions to 

the rule. And if this were strict scrutiny, those exceptions would mean the law 

would be impermissibly over- or under-inclusive. But this is not strict scrutiny; the 

state is entitled to adopt laws that are not perfectly tailored to solve the entirety of 

                                      
9 See Ex. 7, Guttmacher Institute’s Fact Sheet: Unintended Pregnancy in the United 
States. http://www.guttmacher.org/pubs/FB-Unintended-Pregnancy-US.html (last 
visited on May 2, 2014) 
 

http://bit.ly/1lIVf9j
http://www.guttmacher.org/pubs/FB-Unintended-Pregnancy-US.html
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a problem. See, e.g., Ferguson v. Skrupa, 372 U.S. 726 (1963); Williamson v. Lee 

Optical of Okla., Inc., 348 U.S. 483 (1955). For example, many credible authorities 

have placed blame on the liberalization of divorce laws in the mid-20th Century as a 

negative influence on the institution of marriage and cause of harm to society. 

WITHERSPOON INSTITUTE, MARRIAGE AND THE PUBLIC GOOD 3 (2008).10 The mere fact 

that divorce being widely available makes marriage under-inclusive has never been 

thought to invalidate the institution of marriage. 

Colorado has numerous laws based on the interest of encouraging mothers 

and fathers to be responsible parents to their children whenever possible. The 

traditional institution of marriage, built around trying to channel couples with 

procreative capacity into lasting rather than fleeting relationships, uniquely 

furthers the State interests in children being born and then supported. This is 

enough “[u]nder rational-basis review, where a group possesses distinguishing 

characteristics relevant to interests the State has authority to implement, a State’s 

decision to act on the basis of those differences does not give rise to a constitutional 

violation.” Bd. of Trustees v. Garrett, 531 U.S. 356, 366-67 (2001) quotation marks 

omitted).  

                                      
10 “[I]n the last forty years, marriage and family have come under increasing 
pressure from the modern state, the modern economy, and modern culture. Family 
law in all fifty states … has facilitated unilateral divorce, so that marriages can be 
easily and effectively terminated at the will of either party. [listing other factors] 
Taken together, marriage is losing its preeminent status as the social institution 
that directs and organizes reproduction, childrearing, and adult life.” 
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The state does not argue that same-sex couples are inadequate parents, or 

even that their children are less likely to succeed than others. Far from it - the 

State actively encourages same-sex couples to adopt children from its foster care 

system, recognizing that a stable two-parent home is likely to be more 

advantageous than an unsettled life in foster care. See Ex. 1, Parties’ Stipulated 

Material Facts for Summary Judgment, at ¶ 16 (referring to event at which the 

Colorado Department of Human Services encouraged same-sex couples and gay 

individuals to foster and adopt children). 

But how to help raise children whose biological parents have failed to take 

care of them is not the problem that government marriage aims to mitigate. The 

problem is, again, that opposite-sex couples are apt to create such children, and left 

to their own devices they are not always as committed to long-term parenting as 

society wants and needs. The very fact that there are so many children needing 

adoption attests to this unfortunate fact. Government marriage is meant to try to 

fight the instinct to create children without remaining committed to their 

upbringing into adulthood. This problem is not caused by same-sex couples, at least 

not to any significant extent, and the state thus need not extend this part of its 

solution to them. 

As an institution, man-woman marriage encourages a child-centric view of 

marriage. Colorado supports marriage for the sake of current and future children; 

the benefits to non-procreative couples, and procreative couples alike are secondary. 
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By way of contrast, Plaintiffs support a view of marriage that is adult-centric. See, 

e.g., Adams Compl., at ¶¶ 23 (discussing inability to obtain certain federal benefits 

to which married opposite-sex couples are entitled); 25 (equating non-recognition of 

marriage as a form of gender discrimination); 43 (referencing the State’s 

determination of spousal obligations to each other); Denver Compl., at ¶ 14 (alleging 

that Colorado’s laws circumscribes Plaintiffs’ basic life choices; denies them 

recognition and benefits; and prevents them from making a binding commitment to 

one another, or undoes a commitment made in another state). To constitutionally 

reengineer marriage on the basis of perceived slights to the emotional state of 

adults will endorse the adult-centric view of marriage, displace the child-centric 

view of marriage, and thereby cause additional damage to the child-centric view of 

marriage. To be clear, Colorado readily admits that the prospect of same-sex 

marriage is not the first, and perhaps not the greatest, threat to the child-centric 

view of marriage. That there may be other factors that contribute to the 

diminishment of the institution of marriage calls for careful consideration before the 

State changes these laws.  

1. The People of Colorado are not 
irrational in wishing to proceed with 
caution when fundamentally reforming 
public institution.  

Courts inherently recognize that “the very concept of the rule of law 

underlying our own Constitution requires such continuity over time that a respect 
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for precedent is, by definition, indispensable.” Planned Parenthood, 505 U.S. at 854 

(citing Powell, Stare Decisis and Judicial Restraint, 1991 JOURNAL OF SUPREME 

COURT HISTORY 13, 16). But precedent is not only a judicial concept – society itself 

has an interest in avoiding suddenly reversing policies that have stood for decades. 

Cf. id. at 855 (noting institutional damage that could be done if prior rules are 

undone without clear, undeniable proof that the rule is unworkable or completely 

unfounded by new factual understandings); see also Mitchell v. W.T. Grant, 416 U.S. 

600, 636 (1974) (Stewart, J., dissenting) (“A basic change in the law upon a ground 

no firmer than a change in our membership invites the popular misconception that 

this institution is little different from the two political branches of the Government. 

No misconception could do more lasting injury to this Court, and to the system of 

law which it is our abiding mission to serve.”).  

Society no less than the judiciary has a significant interest in making policy 

step-by-step rather than in large leaps. The steps Colorado has taken in recent 

decades are a prime example of this: in the years after Amendment 2, Colorado has 

enacted a law providing for statewide inclusion of sexual orientation and 

transgender status in its public accommodation laws, see, C.R.S. § 14-15-102 (civil 

unions). The only step it has not yet taken is to undo its longstanding definition of 
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marriage.11 For the reasons described above, that is a step that the courts cannot 

take for the state on such an important topic. 

The public institution of marriage has long been recognized as one of the 

most important in society. E.g. Williams v. North Carolina, 317 U.S. 287, 303 (1942) 

(“the marriage relation [is] an institution more basic in our civilization than any 

other”); Maynard v. Hill, 125 U.S. 190, 211 (1888) (marriage “is the foundation of 

the family and of society, without which there would be neither civilization nor 

progress.”) The people of Colorado are therefore rationally justified in proceeding 

with caution when considering changes to such a fundamental institution. As 

Justice O’Connor recognized, “preserving the traditional institution of marriage” is 

itself a “legitimate state interest.” Lawrence, 539 U.S. at 585 (O’Connor, J., 

concurring).  

It is rational to be concerned that such fundamental changes to the nature of 

marriage are risky and could bring untold negative consequences in the future. See 

Lewis v. Harris, 908 A.2d 196, 222 (N.J. 2006) (“To alter that meaning [union of a 

man and a woman] would render a profound change in the public consciousness of a 

social institution of ancient origin.”) Objectively speaking, people on all sides of this 

divisive debate about the meaning of marriage recognize the profound nature of 

                                      
11 Even that, if left to the democratic process, appears likely to change. See Ex. 8, 
Press Release regarding recent Quinnipiac University Poll (showing that two of 
every three Coloradans support same-sex marriage, with far greater support among 
younger voters, ages 18-29) (also available at http://bit.ly/1kt0ZQp. 
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change being proposed. See Monte Neil Stewart, Marriage Facts, 31 J.L. & PUB. 

POL’Y 313, 324 (2008) (“well-informed observers of marriage regardless of their 

sexual, political, or theoretical orientations uniformly acknowledge the magnitude 

of the differences between the two possible institutions of marriage.”)  

Whether this is good or bad is a matter of much debate. Many eminent 

scholars have expressed rational concern with redefining marriage. WITHERSPOON 

INSTITUTE, MARRIAGE AND THE PUBLIC GOOD, 18-19 (“Same-sex marriage would 

further undercut the idea that procreation is intrinsically connected to marriage. It 

would undermine the idea that children need both a mother and a father, further 

weakening the societal norm that men should take responsibility for the children 

they beget.”); S. GIRGIS, R. ANDERSON, & R. GEORGE, WHAT IS MARRIAGE? MAN AND 

WOMAN: A DEFENSE 31 (2012) (if “marriage is understood as . . . An essentially 

emotional union that has no principled connection to organic bodily union and the 

bearing and rearing of children . . . then marital norms, especially the norms of 

permanence, monogamy, and fidelity, will make less sense.”).  

The cautious approach to redefining marriage is particularly appropriate 

given the novelty of same-sex marriage and thus the lack of data and real world 

experience from jurisdictions that have adopted the same-sex marriage model. It 

was barely a decade ago in 2004 that Massachusetts became the first state to 

recognize some form of same-sex marriage. Internationally, the Netherlands was 

the first country to adopt same-sex marriage in 2001. Given the universally 
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recognized importance of marriage, this recent innovation can rightly be treated 

with caution and, at a minimum, given time to play out before Colorado casts a final 

judgment.  

These are certainly not universally held beliefs, and some find them not just 

wrongheaded but offensive. That is the important debate that is going on in society 

now. There is no need to resolve it here. What cannot be said is that it is entirely 

unreasonable and irrational for citizens to desire caution before rejecting these 

views, which until only very recently were not just mainstream but almost 

universally held. Observation of the laboratories of democracy may well convince 

Colorado’s citizens to one day, perhaps soon, alter the institution of marriage. Cf. 

New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting). 

Until that day, the citizens are exercising their right to be prudent and careful 

when changing societal building blocks as ubiquitous as marriage.  

2. Colorado has many other rational bases 
for continuing to adhere to the 
traditional marriage structure. 

The state has other reasons to support the traditional institution of marriage, 

any one of which is sufficient to sustain its definition of marriage under the Equal 

Protection or Due Process Clauses. The value of gender diversity in parenting, even 

if debated by some, is a well-supported reason to encourage parenting by a mother 

and father. Bowen v. Gilliard, 483 U.S. 587, 614 (1987). Brennan, J., dissenting) 

(acknowledging that “children have a fundamental interest in sustaining a 
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relationship with their mother” and “a fundamental interest . . . in sustaining a 

relationship with their father” because, among other reasons, “the optimal situation 

for the child is to have both an involved mother and an involved father” (alterations 

omitted)); JAMES Q. WILSON, THE MARRIAGE PROBLEM 169 (2002) (“The weight of 

scientific evidence seems clearly to support the view that fathers matter.”) 

Encouraging adequate reproduction for society to support itself also supports the 

encouragement of marriage by naturally procreative couples. Lynn Wardle, 

“Multiply and Replenish”: Considering Same-Sex Marriage in Light of State 

Interests in Marital Procreation, 24 Harv. J.L. & Pub. Pol’y 771, 782-83 (2001). 

Promoting stability and responsibility in marriages between mothers and fathers 

for is the sake of their children. Hernandez v. Robles, 855 N.E.2d 1, 7 (N.Y. 2006) 

(“[T]he Legislature could rationally decide that, for the welfare of children, it is 

more important to promote stability, and to avoid instability, in opposite-sex than in 

same-sex relationships . . . It could find that an important function of marriage is to 

create more stability and performance in the relationships that cause children to be 

born.”) Allowing the democratic process to play out respects the democratic form of 

government that our founding fathers intended and entrusted to the people in our 

U.S. Constitution. See Schuette, slip op. at 16-17 (stating, “[i]t is demeaning to the 

democratic process to presume that the voters are not capable of deciding [sensitive 

issues] on decent and rational grounds,” and, therefore, “[t]he process of public 

disclosure and political debate should not be foreclosed[.]”); see also id. at 3, 6 
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(Breyer, J., concurring) (stating, “the Constitution foresees the ballot box, not the 

courts, as the normal instrument for resolving differences and debates”).  

CONCLUSION 

This is a case that tempts everyone involved to conflate the law with their 

moral beliefs and personal opinions. Courts are experienced with setting aside such 

influences in similarly controversial situations, even where matters of life and 

death are at stake. See, e.g., Baze, 553 U.S. at 87 (Stevens, J., concurring) (despite 

concluding that the death penalty should be unconstitutional, concurring in its 

imposition because the Court has held otherwise); Planned Parenthood, 505 U.S. at 

850 (“Some of us as individuals find abortion offensive to our most basic principles 

of morality, but that cannot control our decision. Our obligation is to define the 

liberty of all, not to mandate our own moral code.”).  

Plaintiffs and their advocates, both legal and political, may be right that 

Colorado’s definition of marriage is wrong, or unfair, or immoral. The State need 

not disprove those assertions to prevail. Not everything that is wrong, not 

everything that is unfair, not everything that is immoral, even, is unconstitutional. 

Some problems the constitution leaves to the citizens to resolve through persuasion 

and discussion rather than litigation.  

 This is one of those cases. 

Respectfully submitted this 2nd day of May, 2014. 
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