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I. Introduction

The People have filed a Motion seeking to admit evidence of prior bad acts against Mr.
Ashby at trial in the above captioned case. ,See Motion P-2 ("Amended Motion and Notice
of People's Intent to Introduce Evidence of Other Acts and/or Res Gestae Evidence"). The
prosecution seeks to admit evidence from six prior incidents to establish that, while acting
in the course of his duties as a law enforcement officer, "James Ashby used excessive force,
was aggressive and acted inappropriately with individuals in which he came into contact
with." Motion P-2 atpg. 1 fl4. The People contend that the prior act evidence is admissible
for the limited purposes of establishing the Defendant's: (l) motive, (2) opportunity, (3)
guilty knowledge, (4) intent, (5) absence of mistake or accident, and (6) cofllmon plan or
scheme and modus operandi. Id. atpg.2l5.

Of the six (6) separate incidents to which the prior act evidence relates, none in any way
relate to the facts, circumstances, charges, named parties, or material witnesses identified
in this pending criminal case. The proffered evidence amounts to nothing more than "an
impermissible use of a prior act to prove that the defendant has a bad character and acted
in conformity therewith," Yusem v. People, 210 P.3d 458, 462-63 (Colo. 2009).
Undersigned counsel therefore objects to the admission of such evidence as being violative



of the Colorado Rules of Evidence and controlling case law in Colorado and the Tenth
Circuit.

The proffered evidence has minimal probative value in this case, if any, and there exists
significant potential for unfair prejudice that considerably outweighs the probative value
asserted by the prosecution. The proffered evidence therefore fails to meet the test of
admissibility set forth in the four-pronged Spoto analysis, and accordingly, the evidence is
inadmissible at trial and the prosecution's Motion should be denied.

II. Legal Authority

There is an "inherent and universally recognized danger that evidence of uncharged
misconduct will influence a jury to convict [him] for proper and unfairly prejudicial
reasons," which always serves as a strong counterweight to any probative value the
evidence may have." Peoplev. Rath,44P.3d 1033, 1039 (Colo. 2002). This comports with
the long accepted proposition in Colorado that evidence that allows a jury to reach a
decision on an improper basis creates an unfair prejudice. People v. Quintana, 882 P.2d
1366, 137 4 (Colo. 1994).

In seeking to admit prior bad act evidence, "the prosecution is required to articulate a

precise evidential hypothesis by which a material fact can be permissibly inferred." Yusem

v. People,210 P.3d 458, 463 (Colo. 2009), see also, People v. Rath, 44 P.3d 1033, 1039
(Colo. 2002); People v. Spoto, 795 P.2d 1314, 1319 (Colo. 1990). Said differently, "the
prosecution must identifi, the specific purpose for which the evidence will be used and
explain how the proffered evidence establishes that purpose independent ofthe inference
forbidden by Colo. R. Evid. 404(b)." Id.

"Bearing in mind that evidence of similar acts has inherent in it damning innuendo likely
to beget prejudice in the minds ofjurors, and that such evidence tends to inject collateral
issues into a criminal case which are not unlikely to confuse and lead astray the jury," trial
courts must observe the fine balance between "the necessity of proof on the part of the
prosecutor and the danger of unfair prejudice to the defendant." People v. Spoto, 795 P.2d
1314, 1320 (Colo. 1990). Relevant evidence can be excluded where its probative value is
substantially outweighed by the danger of unfair prejudice, or where it is used to prove the
character of a person in order to show that he acted in conformity therewith on a particular
occasion. Colo. R. Evid. 404(b).

In2009, the Colorado Supreme Court reaffirmed the original dangers of prior act evidence
set forth in People v. Garner, 806 P.2d 366 (Colo. 1 991). See Kaufrnan v. People, 202 P .3d
542 (Colo.2009). Prior to conducting a lengthy and reasoned factual analysis of the prior
act evidence proposed by the People in that case, the court described the rationale for
excluding such evidence, which is threefold:

"First, there is a concern that a jury will convict the defendant as a means
of punishment for past deeds or merely because the jury views the
defendant as undesirable [citation omitted]. Second, there is a 'possibility
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that a jury will overvalue the character evidence in assessing the guilty for
the crime charged' [citation omitted]. Third, it is unfair to require a

defendant to defend not only against the crime charged, but moreover, to
disprove the prior acts or explains his or her personality [citation omitted]."
Id. at 551-

Before prior act evidence can be admitted against the defendant in a criminal case, the trial
court must first conduct a four-part analysis as set forth in People v. Spoto. That analysis
requires the court to find, based upon the sufficiency of the prior act evidence proffered by
the prosecution, that:

l. the proffered evidence relates to a material fact;
2. the evidence is logically relevant;
3. the logical relevance is independent of any intermediate inference

prohibited by C.R.E. 404(b), such as an inference that the defendant acted

in conformity with his or her bad character; and

4. the probative value of the evidence substantially outweighs the danger of
unfair prejudice to the defendant. Id. at 1318.

III. Argument

A) The prosecution hasfailed to provide an adequate evidentiary hypothesis of
logical relevance to a materialfact as required before this Court can admit
the prior act evidence.

In the first two prongs of the Spoto analysis, the party offering the other transaction

evidence must specify a "precise evidential hypothesis by which a material fact can be

permissively inferred from the prior act, independent of' the forbidden use of propensity

evidence of a person's character. Spoto,795P.zd at 1319. It is therefore insufficient to
simply recite a list of possible uses for the proposed prior act evidence at trial, which is
exactly what the prosecution has done in the present case. Recent Colorado Supreme Court
decisions make clear that a court must conduct an in-depth, fact-intensive analysis

discussing each required inference in order to determine whether the prior act evidence is

logically relevant to a material fact.

For example, in Yusem v. People,210 P.3d 458 (Colo. 2009), the defendant was charged

with and convicted of felony menacing for pulling a gun on a driver of a van who defendant
believed was threatening to run him down with the vehicle. The defendant claimed self-

defense at trial, and the trial court admitted evidence of a prior bad act where the defendant,
a deputy sherifl allegedly yelled at and caused an apartment manager to feel intimidated
while defendant was wearing his service weapon. On appeal, the reviewing court
determined that the prior act evidence in Yusem's case did not establish a specific tendency
that could be separated from the prohibited inference that defendant bullied in the past and

therefore must have menaced in the underlying case.
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The probative value of the evidence in that case did not substantially outweigh the danger
of unfair prejudice, and the prior bad act evidence thus failed to meet the four-pronged test
set forth in People v. Spoto. The Supreme Court, which ultimately vacated the defendant's
felony conviction and remanded the case back down for a new trial, determined that the
prior act evidence should not have been admitted under C.R.E. 403 or 404(b) for the
purposes asserted by the prosecution. There, the prosecution claimed the prior act evidence
was admissible to establish: (1) the defendant's state of mind, motive or knowledge; (2)
that the defendant acted in the absence of mistake or accident; or (3) that the defendant did
not act in self-defense. Id. at 463.

On review, however, the Colorado Supreme Court criticized the trial court's analysis,
stating that:

"[T]he People never articulated a precise evidential hypothesis explaining
how the prior act evidence tended to prove motive knowledge or absence of
mistake. In addition, the prior act evidence was offered and invented for
purposes that were carelessly grouped together, without consideration for
whether the prior act evidence was admissible for each purpose. For
instance, mental state, motive and knowledge - while all potentially
probative of mens rea - are separate purposes that should be individually
analyzed. under Spoto." Id. at 464.

Then, the Supreme Court proceeded to analyze every theory of relevance originally
asserted by the People at the trial court level. The Yusem Court began its fact-intensive
discussion by "determining the inferences that can be drawn" from the prior bad act

evidence. .Id Generally, CRE 404(b) evidence can be used to prove two types of facts: (1)
actual elements of the charged offense, also called ultimate facts, or (2) intermediate facts,

themselves probative of ultimate facls. Rath, 44 P.3d at 1040. So long as the purposes for
which the prior act evidence is offered are somehow probative of an ultimate fact, the first
prong of the Spoto test is easily satisfied.

In this case, the prosecution apparently intends to offer the prior act evidence for its
probative value with respect to the defendant's state of mind. Specifically, the prosecution

argues that the evidence is related to a material fact in issue, because they are required to
"prove that the defendant at the very least knew that threatening people harm is criminal,
and that criminal intent is a material fact." Motion P-2 at pg. 3 fl 9. Mr. Ashby's mental

state is a fact the prosecution must prove in order to convict him at trial. For that reason

only, the defense is not disputing that the first prong of the Spoto test has been met.

However, a further look at the substantive content of the People's 404(b) Motion reveals

liule to no step-by-step analysis of the inferences required to connect the prior act evidence

to the material facts at issue in the present case. Additionally, any inferences relied upon
by the prosecution to support their request to admit prior bad act evidence in this case,

essentially requires this Court to assume facts that simply cannot be shown and are not
supported by the evidence existing to date.
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Here, the purported prior act evidence specifically relates to "instances where in the course
of duty, the Defendant James Ashby used excessive force, was aggressive and acted
inappropriately with individuals in which he came into contact with." Motion P-2, pg.2 at

fl 4. The prosecution has, however, failed to provide any adequate evidentiary hypothesis
upon which this Court can connect logical relevance to any material fact in issue. Without
further specifying any inference(s) that support the claimed logical relevance to this case,

the prosecution contends that "the Defendant has on several occasions used excessive force
in arresting or detaining individuals while Defendant was employed as a police officer."
Motion P-2, pe.3 atl12.

Because none of the proffered prior act evidence has a tendency to establish motive,
opportunity, guilty knowledge, intent, absence of mistake or accident, colrunon plan or
scheme or modus operandi on the part of Mr. Ashby, the prior act evidence altogether fails
to satisfy the second prong of the required Spoto analysis. This of course renders the prior
act evidence inadmissible as a matter of law, and the People's Motion should therefore be

denied accordingly, in full.

B) The prior act evidence proffired by the prosecution is inadmissible under the
theory that it is relevant to prove absence of mistake or accident.

In addition to the proffered theories of "motive, opportunity, guilty knowledge, intent...and
common plan or scheme and modus operandi," the prosecution offers "absence of mistake

or accident" as a theory upon which they seek to admit prior act evidence. The absence of
mistake or accident theory necessarily rebuts the afhrmative defenses of absence of
mistake or accident, set forth in C.R.S. $ l8-1-504.
There, the inference necessary to create the required chain ofrelevance relies on the so-

called "doctrine of chances," as discussed in People v. Spoto, supra.

The following example of the required chain of relevance was recited by the Spoto cotxt
on the issue of the doctrine of chances:

"suppose the defendant is charged with murdering his wife. The wife was

found dead in her bathtub. The defendant claims that she accidentally
drowned while bathing. In this situation, there is both English and American
case law admitting evidence of similar deaths of the defendant's previous
wives. The courts reason that the credibility of the accident theory decreases

as the number of similar incidents increases. The intermediate inference... is

the objective or statistical unlikelihood under the doctrine of chances rather
than the defendant's subjective character." Spoto, 795 P.2d at 1320.

In the case at hand, the prosecution's theory that the prior acts rebut a claim of accident or
mistake relies on the statistical unlikelihood that Mr. Ashby could be mistaken or could
have acted accidentally on numerous other occasions. The prosecution has, however, failed
to take into account several key differences between the proffered prior bad act evidence
and the underlying facts and pending criminal charges specific to the current case against
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Mr. Ashby. As noted in Spoto, "similarity is crucial when the theory of logical relevance
is the doctrine of chances." Id.

There are no similarities cited by the prosecution in their 404(b) Motion, as it relates to this
Defendant. Not only do the cited incidents involve purported violations of police
department policy rather than criminal conduct in the eyes of the law, but the underlying
facts of all six incidents are completely dissimilar and unrelated to the facts at issue in the
pending criminal case. This Court is not required to guess as to the facts that support the
prosecution's contention that a chain of relevancy exists in this case. Unless and until the
prosecution can establish sufficient factual similarities between the prior bad acts allegedly
committed by Mr. Ashby and the facts of the instant case, the admission of such evidence
under the "doctrine of chances" theory is improper and cannot be presented to the jury in
the underlying criminal case.

There is no way that the absence of an accident can be inferred from the evidence of prior
complaints rendered by unrelated persons against Mr. Ashby without violating Rule
404(b)'s proscription on the admission of other acts evidence to prove the character of a

person in order to show that he acted in conformity therewith. In order to conclude that the
prior complaint established the absence of an accident or mistake the trial court would have

to infer that Mr. Ashby has a propensity for violence and therefore could not have used
lawful force during his contact with Jack Jacquez Jr. on the date of offense at issue in this
case. Accordingly, the Defendant respectfully requests that the People's Motion to admit
the prior acts evidence under a stated lack of mistake or accident theory of relevance be

denied.

C) The prior act evidence is not relevant to prove common plan or scheme or modus
operandi, as the proffered incidents are not an integral part of a total plan, but
rather independent actions unrelated to one another.

The prosecution offers common plan or scheme and modus operandi as additional theories
of relevance upon which their request for admission of prior act evidence is based. The
relevance of the prior act to prove a common plan requires that each crime "be an integral
part of an overarching plan explicitly conceived and executed by the defendant or his
confederates." McCormickon Evidence, section 190 at 661 (5th ed. 1999).

"ln order for two or more acts to constitute a scheme or design, they must have a nexus of
a relationship with one another, from which a continuous scheme or a common design can
be discerned-" People v. Honey, 198 Colo. 64, 68 (1979) (ovemrled on other grounds).
Factors to be considered are "similarity of character and time of commission of the offenses

[citation omitted]. The acts must be such that they are naturally to be explained as the
individual manifestations of one general plan." Id. The acts proffered by the prosecution
here simply do not meet this standard. Here, each incident stands alone. Neither fuithers
the end result of the other, nor are the incidents an integral part of one another.

Nor is the theory of modus operandi applicable to the present case. The "crux of a modus
operandi is that it identifies one person as the perpetrator of various offenses. As such,
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there must be a distinctive factor in the methods used" that is dissimilar to the methods
generally used in such offenses. Id. The prior acts proffered in the current case must not
only be similar to the underlying offense, but must also be distinct or unique and otherwise
dissimilar from other such offenses to be admitted as modus operandi evidence. Here, that
is simply not the case.

As the court discussed in People v. Delgado,890 P.2d 141 (Colo.App. 1994):

Typically, reference to a common plan is to two or more acts that have a

distinct relationship with each other from which a continuous scheme or a
common design can be discerned in the sense it is not necessary that there be
any substantial similarity between the acts [citation omitted]. There is,
however, another sense in which a cofilmon plan may be relevant. It is when
there is a series of acts of sufficient similarity that it may be inferred that the
latest act is part of a common plan [citation omitted]. While the difference is
subtle, the relevance of the evidence does not rest on the prohibited inference
that the defendant committed the crime charged because he was acting in
accordance with a generally bad character. Rather, it is the defendant's
tendency to commit an act in a particular way that is relevant not the
defendant's general character. As a result, because of the striking similarities
in the act, the evidence makes it at least someone more probable that the
defendant was again implementing the plan in committing the crime alleged.
In this sense, it is similar to the use of modus operandi to establish identity
[citation omitted]. Admission of prior acts to establish such a common plan
is subject to abuse [citation omitted]. However, this possibility of abuse may
be reduced by requiring that similarities in the prior acts be sufficient to be

equivalent to those required to establish modus operandi [citation omitted].
Thus, the methods used in the commission of the acts being compared must
be both similar to each other and dissimilarfrom the methods generally used
in such an offense fcitation omitted] [emphasis added]. Id. at 143-44.

In Mr. Ashby's case, such distinctive similarities do not exist. [n fact, the connections
between proffered prior acts and the conduct alleged in the underlying criminal case are

tenuous at best. Therefore, the prosecution's reliance on modus operandi or common plan
does not pass muster under the first two prongs of the Spoto analysis. However, should
this court finds that the other acts are relevant under one or both of these stated theories,
the evidence is nevertheless inadmissible because the likelihood of prejudice substantially
outweighs any probative value. The prosecution's rationale for relevancy based on a theory
of common plan or scheme and/or modus operandi is therefore misplaced. Such evidence
is not admissible and this Court should deny the People's Motion in full.

D) The prosecution has failed to provide a factual analysis thut demonstrates how
the prior uct evidence is relevant to Mr. Ashby's case, independent of the
prohibited inferences of propensity and/or bad character.
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As the Colorado Supreme Court noted in Yusem, supra, "the more complex question is
whether the prior act evidence is logically relevant independent of the inference prohibited
byC.R.E.404(b)." Yusem,2I0P.3dat466.Thisthirdprongofthe Spoto analysisrequires
that the prior act evidence be excluded "if the logical relevance of the proffered evidence
depends upon an inference that a person who has engaged in such misconduct has a bad
character and the fuither inference that the defendant therefore engaged in the wrongful
conduct at issue." Id. citing Spoto at 1318.

A number of courts have previously merely paid lip service to this third prong of the
analysis by simply concluding that the prior act evidence is relevant independent of
propensity. ln fact, the prosecution appears to be encouraging this Court to engage in
similar conduct with respect to Mr. Ashby's pending criminal case, wherein the only
argument presented by the People on this issue is a contention that "the logical inferences
made in the second step of the third prong of the analysis, do not arise from Defendant's
criminal character but instead from prior acts of the defendant [sic] which tend to disprove
any mistake of fact or accident claims and tend to inculpate the victim by showing motive,
opportunity, intent, and guilty knowledge." Motion P-2 at pg. 3 fl 15.

Importantly, recent decisions by the Colorado Supreme Court now provide in-depth and
intellectually honest analyses on this specific point. ln Yusem, for example, the Colorado
Supreme Court began its published opinion with a discussion of the bad character trait
specifically in issue. In footnote 14, the Yusem court stated:

Ult is difficult in this case to identify precisely what the bad character trait is.
One possibility is that Yusem has a criminal propensity because his previous
display of a gun to intimidate is arguably criminal behavior. Another
possibility, as suggested by the dissenting Court of Appeals judge and adopted
by Yusem, is that Yusem has a propensity to be aggressive or to bully people.
A final possibility, articulated by the People at the C.R.E. 404(b) hearing but
later abandoned at trial, is that Yusem abuses a position of power. We agree
with Yusem and the dissenting Court of Appeals judge that the character trait
is one of aggression or bullying. Yusem at 466, fn 14.

There, the prosecution made an argument similar to that articulated by the District Attorney
in the prosecution's pending 404(b) Motion specific to Mr. Ashby's case. In Yusem, the
prosecution claimed the defendant's prior act was relevant to prove his "mental state -
whether he intended to menace the named victim or acted in self-defense - and was
therefore independent ofthe prohibited inference that Yusem has a bad character and acted
in conformity with that character." Id. at 466.

The Colorado Supreme Court rejected that claim however, finding instead that the jury
could not have reasonably concluded that Yusem was "more likely to menace the van
driver and less likely to act in self-defense without relying on the [prohibited] inference
that Yusem bullied someone in the past while wearing a gun and so likely bullied someone
again by brandishing a gun." Id. The inferences that may be drawn from the prior act in
Yusem were, at best, "impossible to distinguish from the prohibited inference that Yusem
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has a bad character." Id.For this very same reason, the prosecution's arguments in support
of the admission of prior bad act evidence against Mr. Ashby in this case must fail.

The very same impermissible argument made by the prosecution in the Yusem case is now
being made by the District Attorney in Mr. Ashby's case. Here, the prosecution is
attempting to assert that the prior bad act evidence being proffered "is logically relevant to
prove the defendant's culpable mental state...[since] the Defendant has on several
occasions used excessive force in arresting or detaining individuals while Defendant was
employed as a police officer." Motion P-2 atpg.3I12.

The People have failed to analyze every necessary inference appearing in the chain
connecting their purported prior bad acts to current charges pending against Mr. Ashby.
Such inferences must be analyzed in the context of each theory of relevance asserted by
the prosecution, and simply concluding that the prior act evidence is material and logically
relevant is insufficient.

Instead, the court must take the analysis one step further and determine whether the asserted
relevancy relies on an improper propensity inference at any point in the chain. Here, the
admission of prior act evidence against Mr. Ashby would force the jury to speculate about
whether the force used was: (1) excessive; and if so (2) purposefully excessive. This results
in a blatant propensity argument that is inadmissible, where the evidence is being used only
to suggest that because Mr. Ashby received previous complaints from other persons while
acting in the course and scope of his duties as an officer, that he must therefore have acted
in conformity with those allegations on the date of the alleged offense at issue.

Additionally, the prosecution's first listed theory of relevance offers the prior act evidence
as proof of motive in this case. Motion P-2 at page 3 fl 5. The record, however, is entirely
devoid of any factual basis that might support the claimed theory of motive, as there is no
evidence to suggest that a relationship ever existed between the Defendant in this case and
Jack Jacquez, Jr.For motive to be a valid theory of relevancy then, it not only requires and
invites significant speculation on the part of the jury in this case, but the assertion of motive
would further require jury to rely on improper propensity evidence in order for the prior
bad acts to actually be relevant to this case.

A jury simply cannot reasonably conclude that a motive existed for Mr. Ashby to act
unlawfully with respect to the shooting death of Jack Jacquez Jr., unless the jury were to
rely on the sole inference available in the relevancy chain, which suggests that Mr. Ashby
acted like a bully on the date of the offense in question solely because he has received
previous complaints for similar conduct while on duty in the past; thus, making it more
likely than not that Mr. Ashby acted unlawfully with respect to the circumstances
surrounding the death ofJack Jacquez, Jr.

This argument is of course expressly prohibited by the language set forth in Yusem, and the
Defendant accordingly asks this Court to enter an Order denying the prosecution's request
to admit the evidence for the stated purpose of establishing motive, along with each of the
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other limited purposes being proffered by the District Attomey in the 404(b) Motion
referenced herein.

WHEREFORE, the Defendant moves this Court for an Order denying the
prosecution's Amended Motion and Notice of People's Intent to Introduce Evidence of
Other Acts and/or Res Gestae Evidence in full.

DATED this 25ft day of September, 2015.

Respectfully Submitted,

BRUNO, COLIN & LOWE, P.C.

By: s/Michael T. Lowe
Michael T. Lowe
Carrie L. Slinkard
Attorneys for D efendant
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