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D-027
MOTION TO QUASH SUBPOENA DUCES TECUM

Mr. Dear, through counsel, respectfully moves this Court to quash the subpoena duces
tecum served on the Colorado Mental Health Institute at Pueblo on Friday, August 12, 2016:

1. The subpoena duces tecum issued by the prosecution seeking to obtain records
pertaining to Mr. Dear at the Colorado Mental Health Institute at Pueblo should be quashed
because it is overbroad. The records sought include privileged information that is not subject to
the waiver provisions of the competency statute.

2. C.R.S. § 16-8.5-104 states:

(1) When a defendant raises the issue of competency to proceed, or
when the court determines that the defendant is incompetent to
proceed and orders that the defendant undergo restoration
treatment, any claim by the defendant to confidentiality or
privilege is deemed waived, and the district attorney, the defense
attorney, and the court are granted access, without written consent
of the defendant or further order of the court, to:

(a) Reports of competency evaluations, including second
evaluations;

(b) Information and documents relating to the competency
evaluation that are created by, obtained by, reviewed by, or relied
on by an evaluator performing a court-ordered evaluation; and

(¢) The evaluator, for the purpose of discussing the
competency evaluation.



3. The materials sought by the subpoena issued by the prosecution extend beyond
the waiver provisions of the competency statute. The subpoena is overbroad in several ways.

4, First, the subpoena duces tecum is not limited to records pertaining to Mr. Dear’s
competency. The language of the first sentence of the subpoena seeks “any and all records of
Robert Lewis Dear, Jr., DOB: 4/16/1958 beginning May 20, 2016 to present.” Thus, the
prosecution has included in its request a demand for the production of medical and/or other
mental health records that do not specifically pertain to competency. Any such medical records
do not fall within the purview of C.R.S. § 16-8.5-104 and are still protected by medical privilege.

5. The subpoena also states:

Include any and all reports on competency, whether formal or
informal, completed by or relied on by the evaluators; all
documents; observation logs; notes; testing (including raw data);
working files; any video and audio that were created by, obtained
by, reviewed by, or relied on by any evaluator, including but not
limited to, the court-ordered evaluators from the Colorado Mental
Health Institute at Pueblo. This includes information and
documentation created and relied on by Scott Young, PsyD; Julie
Meeker, M.D.; Thomas Gray, Psy.D; and Jackie Grimmett, PsyD.

6. The language of the subpoena and its use of semi-colons suggests that the
prosecution seeks all documents, observation logs, notes, testing (including raw data), and
working files pertaining to Mr. Dear, rather than just those documents, observation logs, notes,
testing (including raw data), and working files that were created by, obtained by, reviewed by, or
relied on by evaluators during the court-ordered competency examination.

7. Moreover, the language of the subpoena does not limit the request for production
to those documents and other information that were created by, obtained by, reviewed by, or
relied on by an evaluator performing a court-ordered evaluation. Rather, the subpoena requests
these items as they pertain to “any evaluator, including but not limited to, the court-ordered
evaluators from the Colorado Mental Health Institute at Pueblo.” (Emphasis added).

8. In those ways, the prosecution’s request for production is overbroad. The
language of CR.S. § 16-8.5-104 clearly limits the prosecution’s access to only the “information
and documents” “that were created by, obtained by, reviewed by, or relied on by an evaluator
who was performing a court-ordered evaluation” — rather than “all” documents, observation
logs, notes, testing (including raw data), working files, video and audio created by, obtained by,
reviewed by, or relied on by “any evaluator.”

9. Additionally, the subpoena requests production of “video and audio that were
created by, obtained by, reviewed by, or relied on by any evaluator. . . .” C.R.S. § 16-8.5-104
references only “information and documents.” Video and audio are not included in the plain
language of the statute.



10.  Finally, Mr. Dear continues to object to the disclosure of any privileged
information under the circumstances of this case, and incorporates by reference the arguments
and authorities contained in Motion D-016.

11. The prosecution has not yet indicated whether or not it is seeking the death
penalty in this case. Because the death penalty has not yet been ruled out as a possible
punishment, this Court should take particular care to construe the waiver provisions of C.R.S. §
16-8.5-104 as narrowly as possible to ensure full protection of Mr. Dear’s constitutional rights.
See, e.g., Spaziano v. Florida, 468 U.S. 447, 456 (1984) (“heightened standard of reliability”
applies to capital proceedings); Beck v. Alabama, 447 U.S. 625, 637 (1980) (risk of unreliable
conviction “cannot be tolerated” in case where defendant’s life is at stake); Gardner v. Florida,
430 U.S. 349, 357-58 (1977); Woodson v. North Carolina, 428 U.S. 280, 305 (1976); People v.
Young, 814 P.2d 834, 846 (Colo. 1991); People v. Rodriguez, 786 P.2d 1079 (Colo. 1989).

Mr. Dear files this motion, and makes all other motions and objections in this case,
whether or not specifically noted at the time of making the motion or objection, on the following
grounds and authorities: the Due Process Clause, the Right to a Fair Trial by an Impartial Jury,
the Rights to Counsel, Equal Protection, Confrontation, and Compulsory Process, the Rights to
Remain Silent and to Appeal, and the Right to be Free from Cruel and Unusual Punishment,
pursuant to the Federal and Colorado Constitutions generally, and specifically, the First, Fourth,
Fifth, Sixth, Eighth, Ninth, Tenth, and Fourteenth Amendments to the United States
Constitutions, and Article II, sections 3, 6, 7, 10, 11, 16, 18, 20, 23, 25 and 28 of the Colorado
Constitution.
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