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MOTION FOR PROTECTIVE ORDER CONCERNING COMPETENCY
EVALUATION

Robert Dear, through counsel, hereby moves this Court for a protective order preventing
the Colorado Mental Health Institute at Pueblo (hereinafter, “CMHIP™) from distributing any
information pertaining to the competency evaluation of Mr. Dear to the prosecution at this stage
in the proceedings. In support of this motion, Mr. Dear states the following:

1. The competency statute is clear that a defendant waives any claim “as to
confidentiality or privilege” only “[w]hen a defendant raises the issue of competency to proceed,
or when the court determines that the defendant is incompetent to proceed and orders that the
defendant undergo restoration treatment.” C.R.S. § 16-8.5-104(1) (emphasis added).

2. Neither of those two circumstances exists at this time. The Court raised the issue
of Mr. Dear’s competency on its own motion on December 23, 2015. It found that it did not
have sufficient information to determine whether Mr. Dear was competent, and ordered a
competency evaluation. Mr. Dear did not raise competency, nor has the Court yet found that Mr.
Dear is incompetent to proceed.

3. Thus, to the extent there is a forced limited waiver of privilege to enable CMHIP
to conduct the competency evaluation, such -waiver must be limited to CMHIP and the mental
health professionals involved in the evaluation.. The waiver does not extend to the prosecution.

4, Interpreting the waiver provision of the competency statute to allow the
prosecution access to the competency evaluation and the materials relied upon by the examiner
under the present circumstances would not only be contrary to the statute, but would violate Mr,
Dear’s constitutional right to effective assistance of counsel, to remain silent, to be free from
compulsory self-incrimination, to due process, and to be free from cruel and unusual punishment.




See, e.g., U.S. Const. amends. V, V], VIII, XIV; Colo. Const. art, II, §§ 16, 18, 20, 23, 25, It
would also violate the attorney-client privilege and the physician/psychologist-patient privilege.
See CR.S. § 13-90-107.

5. As a result of the forced limited waiver of privilege, the defense may need to
disclose mformatlon to the competency evaluator regarding Mr. Dear’s medical and mental
health hlstory obtained as a result of its constitutional duty to investigate the case and provide
Mr. Dear w1th the effective assistance of counsel. See, e.g., Ake v. Oklahoma, 470 U.S. 68
{1985); Hutchinson v. People, 742 P.2d 875, 881-882 (Colo. 1987) (“We believe the
confidentiality and loyalty of expert consultants traditionally enjoyed by defendants and defense
counsel is a crucial element in the effective legal representation of the defendant.”),

6. | If any such information is provided in turn to the prosecution at this stage in the
proceedings - before the court has even made a competency finding, and before Mr. Dear has
entered any plea at all, let alone a plea involving his mental state or mental condition ~ this
would not merely ‘accelerate™ disclosure of information the prosecution will eventually obtain,
but the prosecutlon will have access to information about the defendant that may otherwise never
be revealed at trial or sentencing. Such forced disclosure to the prosecution of confidential and
privileged matenal gathered by the defense would violate Mr. Dear’s constitutional right to
effective a551stance of counsel. See Hutchinson, 742 P.2d at 882; U.S. Const. amends. VI, XIV;
Colo. Const. ‘art. I, secs. 16, 25. Cf. People v. District Court, 187 Colo. 333, 531 P.2d 626
(Colo. 1975} b(upholchng constitutionality of defense disclosure provisions of Rule 16 because
discovery is limited to matters which would eventually be revealed at trial.”).

7. Moreover, such a forced disclosure would assist the prosecution in its
investigation of Mr. Dear’s background, which it could then attempt to use against him at trial or
at any potentlal capital sentencing proceeding, in violation of his rights {0 due process and
against self-lﬁcnmmatlon and cruel and unusual punishment. See Estelle v. Smith, 451 U.S, 454,
462 (1981) (“Just as the Fifth Amendment prevents a criminal defendant from being made the

deluded msmnnent of his own conviction, . . . it protects him as well from being made the
deluded mstmment of his own execution.” (mtemal quotations and citations omitted)); U.S.
Const. amends. V, VIII, XIV; Colo. Const. art. II, § 18, 20, 25. N

8. | Therefore, the defense respectfully requests the Court to order CMHIP to refrain
from prov1d1ng the report of the competency evaluation as well as information and documents
relating to the evaluation that are created by, obtained by, reviewed by, or relied on by an
evaluator perfonnmg a court-ordered evaluation to the prosecution, and to furnish these items
only to the defense and the Court at this stage in the proceedings.



Mr. Dear files this motion, and makes all other motions and objections in this case,
whether or not specifically noted at the time of making the motion or objection, on the following
grounds and authorities: the Due Process Clause, the Right to a Fair Trial by an Impartial Jury,
the Rights to Counsel, Equal Protection, Confrontation, and Compulsory Process, the Rights to
Remain Silent and to Appeal, and the Right to be Free from Cruel and Unusual Punishment,
pursuant to the Federal and Colorado Constitutions generally, and specifically, the First, Fourth,
Fifth, Sixth, Eighth, Ninth, Tenth, and Fourteenth Amendments to the United States
Constitutions, and Article I, sections 3, 6, 7, 10, 11, 16, 18, 20; 23, 25 and 28 of the Colorado
Constitution,
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