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Defendants TGP Communications, LLC., d/b/a The Gateway Pundit (“TGP”), and James 

Hoft (“Hoft,” together with TGP, the “TGP Defendants”), by and through their counsel, submit the 

following proposed findings of fact and conclusions of law in support of their Special Motion to 

Dismiss Pursuant to C.R.S. § 13-20-1101 (the “anti-SLAPP statute”). 

FINDINGS OF FACT 
 

I. Dominion Voting Systems and Dr. Eric Coomer engaged in public activities. 
 

1. Dominion Voting Systems (“Dominion”) is a business that has partnered with more 

than 1,300 jurisdictions in the United States to provide various election support services. Compl. 

¶  4. 
 

2. Plaintiff Dr. Eric Coomer (“Dr. Coomer”) is the former Director of Product Strategy 

and Security for Dominion. Compl. ¶ 10. 

3. Dominion became the focus of public scrutiny in the media, regulatory bodies, and the 

Courts long before the 2020 presidential election. 

4. Indeed, Dominion’s work in designing and programming election systems and related 

software and hardware is intrinsically public. 

5. In the years leading up of the 2020 presidential election, election officials and 

legislators in various states and at the federal level began evaluating concerns about Dominion voting 

systems. See OAN Exhs. 2 (to their Findings of Fact and Conclusions of Law)1 (Illinois); 3 

(Pennsylvania); 4 (Georgia); 6 (U.S. House Administration Committee). 

6. Texas election officials found that Dominion voting systems were not adequately 

secure and declined to certify Dominion machines. See OAN Exh. 7. 

7. The court in Curling v. Raffensperger, 493 F. Supp. 3d 1264, 1278 (N.D. Ga. 2020), 

based in part on testimony from one of Dr. Coomer’s proposed experts, Dr. J. Alex Halderman, found 

that there are genuine issues of concern with Dominion voting systems. See OAN Exhs. 8-9; 13-16. 

 
1 All OAN Exhibit references are to OAN Exhibits to their Findings of Fact and Conclusions of Law, unless otherwise stated.  
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8. The court in the Curling case has been clear that those proceedings involve a “public 

matter.” See OAN Exh. 9, 88:15-16. 

9. Dr. Halderman’s testimony in the Curling case has highlighted the reasons that 

election officials, legislators, voters, and outside observers have concerns about Dominion: 

• Dr. Halderman testified on September 16, 2020 that “[o]verall, the analysis so far has further 

confirmed my existing impression based on studies performed in other states that there are 

significant vulnerabilities in the Dominion system.” See OAN Exh. 9, 91:11-14. 

• Dr. Halderman submitted a declaration on September 29, 2020 stating that “I was present via 

teleconference for today’s proceedings and heard the testimony of Dr. Eric Coomer and Mr. 

Gabriel Sterling regarding the State’s intention to make unplanned, last-minute changes to the 

software that operates Georgia’s BMDs. This surprise development alarms me, for several 

reasons.” See OAN Exh. 15, ¶ 2. 

• Dr. Halderman’s declaration also stated that “this last-minute software replacement 

compounds my previous concerns about the vulnerability of Georgia’s BMD-based system. 

As I have already testified, malicious modifications to the BMDs’ software could undermine 

the integrity of election results in multiple ways, including by changing either the barcodes 

alone or both the barcodes and the human readable text, with the result that election outcomes 

could be changed without detection.” See OAN Exh. 15, ¶ 7. 

10. In connection with this public scrutiny of Dominion’s systems, Dr. Coomer began 

appearing publicly as a representative of Dominion. See OAN Exhs. 2 (Dr. Coomer speaking publicly 

to Illinois election officials); 3 and 43, ¶ 8 (Dr. Coomer speaking publicly to Pennsylvania election 

officials); 4 (Dr. Coomer speaking publicly to Georgia election officials); 5 (Dr. Coomer speaking at 

the 2019 U.S. Cybersecurity & Infrastructure Security Agency Summit); 6 (Dr. Coomer attending 

the U.S. House Administration Committee hearing); 8 (Dr. Coomer testifying in the Curling 

litigation). 
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11. More generally, Dr. Coomer “was invited to join the Cyber Security Task Force 

assembled by the National Association of Secretaries of State.” See Response in Opposition, Exh. A, 

¶ 4. He also has been “an active participant in the development of the Institute of Electrical and 

Electronics Engineers (IEEE) common data format for elections systems” and “developed 

Dominion’s Coordinated Vulnerability Disclosure Program in conjunction with several third-party 

industry researchers in 2020.” Id. 

II. The TGP Defendants began researching Dominion and Antifa long before the 2020 election, 
and also continued to investigate election fraud after the election.  

 
12. Before the 2020 presidential election and before defendant Joseph Oltmann made any 

statements about Dr. Coomer, the TGP Defendants began doing research on problems with the 

election process that could enable possible election fraud. See TGP Exhs. 603 – Deposition of Jim 

Hoft, pages 62-63 and 106-07 (describing Hoft/TGP’s writing articles before the election and 

published on TGP regarding Georgia (Curling) and other states’ last minute technical rule changes 

that threatened election integrity); see also pages 117-118.  In addition to writing dozens if not 

hundreds of stories about Antifa through the years, at least one reporter (a single mother) for TGP 

had previously been terrorized by self-identified Antifa members to such an extraordinary and violent 

extent that the reporter fully relocated herself and her daughter out of state for safety reasons.  See 

Id., at pages 48-49.  In addition to investigating election irregularities nationally immediately 

following the 2020 election, TGP Defendants also sent a team of investigators to Detroit in the 

immediate aftermath of the election and took video interviews/statements from more than 20 eye-

witnesses to voter fraud.  Id., at pages 66-69.   

III. Oltman researched “antifa journalists” and participated in an “antifa conference call;” 
Oltman suffered greatly from his decision to come forward as a whistleblower, and this 
initially gave him greater credibility in the mind of TGP Defendants.    
 
13. Oltmann is a Colorado business owner and right-wing podcast host. Compl. ¶ 6. 

 
14. Oltmann began investigating journalists in Colorado who he believed were affiliated 

with “antifa,” and through that process, Oltmann claims to have “infiltrated an antifa conference call” 
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in late September 2020. See OAN Exh. 11, 50:7-10; Compl., ¶ 52. 

15. Oltmann has testified that after an incident on September 23, 2020, in which Colorado 

resident and right-wing activist Joey Camp had clashed with the leaders of a Black Lives Matter protest 

in the Denver area led by Colorado resident and Denver Board of Education member Tay Anderson, an 

anonymous source provided Oltmann with credentials to join a conference call among left-wing 

leaders. See OAN Exhs. 10, ¶ 8; 11, 22:12-15. 

16. Oltmann has testified that he secretly joined that call, along with about 15-20 other 

people, including Anderson. See OAN Exhs. 10, ¶ 8; 11, 52:19-21, 71:10-15. 

17. Oltmann has testified that on this “antifa conference call,” one of the individuals on the 

call was referred to as “Eric” and someone explained “Eric is the Dominion guy.” Oltmann has 

testified that when another participant asked, “What are we gonna do if f-ing Trump wins?” the 

individual known as “Eric” responded, which Oltmann paraphrased as, “Don’t worry about the 

election, Trump is not gonna win. I made f-ing sure of that. Hahahaha.” See Compl., ¶ 52. 

18. “Antifa” is not a defined term and there is confusion about what it means. See OAN 

Exhs. 11, 41:14-18; 54, 34:5-12, 108:1-23. Specifically, Dr. Coomer has said, “I don’t know what 

Antifa refers to.”  OAN Exh. 54, 111:7-8 

19. The evidence revealed in discovery makes clear that a call took place on September 25, 

2020 that Oltmann would characterize as an antifa call. See OAN Exhs. 10; 11, 15:18-19, 51:16-24, 

71:10-15. 

20. Dr. Coomer’s witness, Anderson, admits that a Zoom call occurred on September 25, 

2020 to address how Black Lives Matter activists should respond to tactics by right-wing agitator 

Joey Camp. See OAN Exh. 10. 

21. Anderson’s description of the September 25, 2020 Black Lives Matter call matches in 

several respects Oltmann’s description of the “antifa call.” See OAN Exh. 11. 

22. Dr. Coomer claims that he did not participate in an “antifa call,” but he does not deny 
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having been on the September 25, 2020 Black Lives Matter call. He acknowledges that he spent a 

portion of that day “on conference calls” and says only that he did not “participate in any ‘Antifa’ 

conference call on that day.” See Response in Opposition, Exh. A, ¶ 40. 

23. Anderson does not deny that Dr. Coomer was on the call. He only claims that “no one 

mentioned ‘Eric from Dominion’” during the call and he does “not know Eric Coomer, nor have I 

ever met him.” See OAN Exh. 10, ¶¶ 11-12. 

24. Anderson might not have known who all of the participants on the call were, and he 

might not have been able to identify Dr. Coomer if Anderson did not even know Dr. Coomer, as 

Anderson attests. See OAN Exh. 10, ¶ 12. 

25. One day later, on September 26, 2020, Oltmann searched online for information about 

Dr. Coomer for the first time. See OAN Exhs. 11, 72:1-8; 12. 

26. Oltmann subsequently began investigating Dr. Coomer and ultimately was provided 

access to Dr. Coomer’s Facebook posts, which Dr. Coomer later admitted were authentic and authored 

by him. See OAN Exhs. 1; 54, 17:7-15. 

27. Those posts revealed that Dr. Coomer had repeatedly made statements to his “friends” 

on Facebook that showed strong support for left-wing causes and intense criticism of then-President 

Donald Trump. See OAN Exh. 1. 

28. After the 2020 presidential election, Oltmann began reporting on his Conservative 

Daily podcast about what he said he had heard on the “antifa call” and on Dr. Coomer’s Facebook 

posts, suggesting that Dr. Coomer’s political views could have impacted how he performed his job 

duties at Dominion.  See OAN Exhs. 17-20. 

29. In the days and weeks that followed, various other outlets (including Michelle Malkin, 

and Rudy Giuliani, Deb Flora, Peter Boyles, Maria Bartiromo, and Fox News) began reporting on 

Oltmann’s allegations about what Dr. Coomer had said and done. See OAN Exhs. 21-38. 

30. Throughout his appearances on his podcast and on other media outlets, Oltmann has 
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provided a consistent description of the events. See OAN Exh. 49.  However, Oltmann has also been 

under a constant stream of death threats, lost his business, and he and his family have had to move 

several times for safety concerns – all of this gave Oltmann greater credibility in TGP Defendants’ 

initial assessment of Oltmann’s allegations, because it’s hard to believe a highly successful 

businessman would subject himself and his family to such extreme risks and deprivation on a lark.  

See TGP Exh. 603 – Deposition of Jim Hoft, pages 69-70. 

IV. The TGP Defendants researched Dr. Coomer. 
 

31. Hoft learned about Dr. Coomer through the reporting being done by Oltmann and 

Malkin’s reporting on Oltmann, and because Oltmann’s claims had gone viral online.  See TGP Exh. 

603, pages 119-21. 

32. The TGP Defendants found evidence corroborating Oltmann’s description of the 

events, including the Facebook posts, and this along with Oltmann’s own personal risk-taking in 

coming forward as a whistleblower led TGP Defendants to conclude that Oltmann was trustworthy. See 

TGP Exh. 603, pages 119-121. (describing Hoft’s outreach to Oltmann); id., at p. 90 (describing 

Hoft’s attempt to locate Dr. Coomer for comment); id., at pages 128 - 132 (describing Hoft’s analysis 

of Dr. Coomer’s Facebook postings and how they are consistent with the fact that Dr. Coomer would 

have been on an “antifa                      call”). 

V. While effectively limiting his allegations of defamation to only six articles by TGP 
Defendants, Dr. Coomer failed to identify any specific statements by TGP Defendants.  Dr. 
Coomer instead makes broad, unsubstantiated accusations, listed here.  

 
33. In his Complaint, Dr. Coomer completely failed to identify any specific defamatory 

statements made by TGP Defendants.  See Complaint, passim.  

34. TGP Defendants objected to this on July 1, 20212 and filed a Motion for More Definite 

 
2 TGP Defendants still vigorously maintain that Plaintiff has a duty under the First Amendment and Colorado law to restate in 
his Complaint the alleged defamatory statements with exactitude, or else this permits Plaintiff a moving target or whack-a-
mole, against which Defendants are called to defend. Plaintiff’s failure to provide this specificity dooms him at the Anti-
SLAPP stage, where, as here, TGP Defendants are not journalists and the articles are thoroughly (if not wholly) laced with 
commentary, hyperbole, and opinion. His failure to tease out the defamatory meaning results in his own dismissal.  
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Statement, to which Dr. Coomer responded on July 21, 2021, clarifying for the Court and narrowing 

the scope of the allegations in his Complaint.   

35. Specifically, Dr. Coomer identified nine (9) articles by TGP Defenants he claimed 

contained defamatory statements about him.  See TGP Exh. 600-601.   

36. However, of the nine (9) articles, only six (6) actually referenced Dr. Coomer at 

all. Id. 

37. Though not explicitly stated anywhere in his Complaint, in his July 21, 2021 

Response to TGP Defendants’ Motion for More Definite Statement, at page 4, Dr. Coomer alleged 

that in the nine (9) articles3 TGP Defendants made the following statements4: 

• "that Dr. Coomer participated in an Antifa conference call;" 

• "that Dr. Coomer stated on that call his intent to fraudulently elect the president of the 

United States;" and 

• "that Dr. Coomer did in fact fraudulently elect the President of the United States." 

38. Basic textual analysis reveals that nowhere in the six (6) articles do TGP Defendants 

definitively state as a matter of objective fact that Dr. Coomer did in fact fraudulently elect the 

President of the United States.   

39. Basic textual analysis reveals that nowhere in the six (6) articles do TGP Defendants 

definitively state as a matter of objective fact that Dr. Coomer stated on the alleged Antifa conference 

call that he intended to fraudulently elect the President of the United States.  

40. Basic textual analysis reveals that nowhere in the six (6) articles do TGP Defendants 

definitively state as a matter of objective fact that Dr. Coomer participated in an Antifa conference 

call. 

VI. Jim Hoft is a conservative political blogger, and TGP is a conservative political blog  
 in which Hoft and others offer their opinions reacting to items of the newsday.   
 

 
3 Again, only six articles make any mention of Dr. Coomer.  
4 See TGP Exh. 601 – Six (6) Articles Referencing Plaintiff which Plaintiff alleges to contain the defamatory statements.  
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41. Jim Hoft is not a journalist, and has never sought nor received any formal training as 

a journalist.  See TGP Exh. 603, pages 11-13.  From the beginning, when he started his soapbox TGP 

blog in his basement in 2004,5 and continuing through the present day, Hoft has always been an 

opinion blogger, in which he offers readers his personal observations or reflections made through the 

prism of his conservative worldview.  See TGP Exh. 603, pages 9, 113-14.  

42. TGP Defendants routinely infuse their articles with satire, humor, random thoughts, 

questions, and ideas – all of which are works of opinion – and this is plainly apparent in every article 

to which Plaintiff cites.  See generally TGP Exh. 603, pages 110 – 142;  TGP Exh. 603, pages 111, 

113-114; see also TGP Exh. 601, passim.  For this reason it was all the more important – and legally 

necessary – for Plaintiff to actually state with specificity the statements he believed to be defamatory, 

and to explain how  

43. TGP Defendants’ readers and critics alike know and understand this.  Id.  When 

readers come to the TGP website, they very clearly understand that Defendants’ site is not the New 

York Times – and, as if to remove all doubt, TGP’s website explicitly states on its “about” page that 

it is a conservative opinion blog.  Id. 

 
CONCLUSIONS OF LAW 

 

I. Evidence filed in connection with an anti-SLAPP motion must be competent and 
admissible. 

 
1. As a preliminary matter, the Court must rule on evidentiary objections before it 

addresses the merits of the anti-SLAPP motions because evidentiary rulings are a prerequisite for the 

Court’s analysis of whether the plaintiff has presented admissible evidence. See Hall v. Time Warner, 

Inc., 153 Cal. App. 4th 1337 (2007) (“It is the trial court’s responsibility to rule on evidentiary 

objections in the first instance.”). 

 
5 Indeed, as explained more fully in Mr. Hoft’s deposition, for the first 10-11 years of the existence of the blog, it existed as a 
passion project and soapbox, while he worked full time elsewhere in the corporate world.  
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2. Evidence filed in support of, or in opposition to, an anti-SLAPP motion must be 

capable of being admitted at trial. See Sweetwater Union high School Dist. v. Gilbane Bldg. Co., 218 

Cal. 4th 418, 426 (Cal. 2019) (declaration not based on personal knowledge, that is speculative, that 

contains impermissible opinion testimony, and that contains hearsay must be excluded at anti- SLAPP 

stage); Morrow v. Los Angeles Unified Sch. District, 149 Cal. App. 4th 1424, 1444 (Cal. Ct. App. 

2007) (on anti-SLAPP motion, affirming trial court’s exclusion of declarations containing improper lay 

opinion, lacking foundation, speculating on another person’s state of mind (defendant’s statements 

about plaintiff were “false and unfortunate”), and containing hearsay); Miller v. Filter, 150 Cal. App. 

4th 652, 664 n. 4 (Cal. Ct. App. 2007) (in anti-SLAPP case, trial court properly excluded declaration 

containing hearsay); Tuchscher v. San Diego Unified Port Dist., 106 Cal. App. 4th 1219 (Cal. Ct. 

App. 2003) (in anti-SLAPP case, court correctly excluded plaintiff’s declarations containing hearsay 

and statements made on information and belief). 

3. Pursuant to the process established by the Court at the hearing on October 14, 2021, the 

Court has ruled on the admissibility of all challenged evidence in the charts submitted by the parties 

on November 29, 2021, and the Court in making this ruling relies only on evidence that it 

has found to be admissible. 
 

4. Additionally, the Colorado Supreme Court has firmly established the standard for 

evaluating proposed expert testimony, requiring what is known as a “Shreck hearing” to determine the 

admissibility of expert testimony. People v. Shreck, 22 P.3d 68 (Colo. 2001). The admissibility of 

expert testimony is governed by CRE 702 and CRE 403. Id.; see also Kutzly v. People, 422 P.3d 838, 

841 (Colo. 2019). “[A]dmissibility of expert testimony requires that the testimony be relevant and 

reliable, and that the probative value of the evidence not be substantially outweighed by any of the 

countervailing considerations contained in CRE 403.” Id.; see also People v. Rector¸ 248 P.3d 1196, 

1201 (Colo. 2011). 

5. Because the Court has not held a Shreck hearing regarding the proposed testimony of 
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Dr. Coomer’s witnesses J. Alex Halderman, Doug Bania, Frederick W. Brown, Jr., and Mike 

Rothschild and because the Court concludes that their testimony would not impact the outcome of this 

motion, the Court declines to consider the testimony of these four witnesses in the declarations 

submitted by Dr. Coomer. 

II. The anti-SLAPP statute applies to this lawsuit. 
 

6. The anti-SLAPP statute applies to an “act in furtherance of a person’s right of petition 

or free speech,” including: 

(II) Any written or oral statement or writing made in connection with an issue under 
consideration or review by a legislative, executive, or judicial body or any other 
official proceeding authorized by law; 

 
(III) Any written or oral statement or writing made in a place open to the public or a 
public forum in connection with an issue of public interest; or 

 
(IV) Any other conduct or communication in furtherance of the exercise of the 
constitutional right of petition or the constitutional right of free speech in connection 
with a public issue or an issue of public interest. 

 
C.R.S. § 13-20-1101(2)(a). 
 

7. Questions about the adequacy of Dominion voting machines and their use in elections 

were publicly debated long before the 2020 presidential election. See Findings of Fact (“FOF”), ¶¶ 

3-9. In 2017, Georgia voters filed a lawsuit regarding the security of Dominion machines, and in 

October 2020, the federal judge in that case credited testimony from an “array of experts and subject 

matter specialists [that] provided a huge volume of significant evidence regarding the security risks 

and deficits in the [Dominion] system,” finding that those risks were neither “hypothetical nor 

remote.” Curling v. Raffensperger, 493 F. Supp. 3d 1264, 1278, 1341 (N.D. Ga. 2020). Similarly, in 

January 2020, Texas officials refused to certify Dominion’s system, questioning whether it “is safe 

from fraudulent or unauthorized manipulation.” See FOF ¶ 6. 

8. In the context of these public controversies, rather than shying from the spotlight, Dr. 

Coomer “invited public scrutiny.” See DiLeo v. Koltnow, 613 P.2d 318, 322 (Colo. 1980); Lewis v. 
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McGraw-Hill Broad. Co., Inc., 832 P.2d 1118, 1122-23 (Colo. App. 1992). 

9. Dr. Coomer was, and had been for years, a public advocate for Dominion, particularly 

when issues arose about election security. See FOF ¶¶ 10-11. Dr. Coomer spoke publicly on behalf 

of Dominion in Illinois and Pennsylvania, presented at the 2019 U.S. Cybersecurity & Infrastructure 

Security Agency Summit, attended the U.S. House Administration Committee hearing, and testified 

in the Curling litigation. See FOF ¶ 10. Dr. Coomer also “was invited to join the Cyber Security Task 

Force assembled by the National Association of Secretaries of State” and has been “an active 

participant in the development of the Institute of Electrical and Electronics Engineers (IEEE) 

common data format for elections systems” and “developed Dominion’s Coordinated Vulnerability 

Disclosure Program in conjunction with several third-party industry researchers in 2020.” See FOF ¶ 

11. 

10. As in Diversified Management, Inc. v. Denver Post, Inc., 653 P.2d 1103, 1105-08 

(Colo. 1982), there is a nexus between the public and Dr. Coomer’s work as head of security for an 

election company that was facing public scrutiny (before the 2020 election), giving rise to a public 

interest separate and apart from the alleged defamation. 

11. Given the nature of the statements made by the TGP Defendants about Dr. Coomer, 

Sections II, III, and IV of the anti-SLAPP statute apply and the statements are “act[s] in furtherance of 

a person’s right of petition or free speech.” C.R.S. § 13-20-1101(2)(a). 

12. Accordingly, the anti-SLAPP statute applies to this case. 
 

III. To avoid dismissal of his defamation claims against the TGP Defendants under the anti-
SLAPP statute, Dr. Coomer must establish actual malice and falsity by clear and 
convincing evidence. 

 
13. Because the TGP Defendants’ writings at issue addressed a matter of public concern 

and                    Dr. Coomer is a public figure, Dr. Coomer must establish actual malice, Diversified, 653 P.2d at 

1106, and Dr. Coomer must establish both actual malice and falsity by clear and convincing evidence. 

14. The Colorado Supreme Court has held that “clear and convincing” evidence is the 
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constitutionally required standard.  Id. at 1109. 

15. Plaintiffs are required to present “clear and convincing evidence” of actual malice to 

survive an anti-SLAPP motion. See, e.g. Hu & Assocs., LLC v. New Life Senior Wellness Ctr., LLC, 

2018 WL 8755870, *6 (C.D. Cal. Dec. 10, 2018); Christian Research Inst. v. Alnor, 148 Cal. App. 4th 

71, 84 (2007); Reed v. Gallagher, 248 Cal. App. 4th 841, 862 (2016). 

16. “This requirement presents ‘a heavy burden, far in excess of the preponderance 

sufficient for most civil litigation.”’ Hoffman v. Capital Cities/ABC, Inc., 255 F.3d 1180, 1186- 1187 

(9th Cir. 2001). “The burden of proof by clear and convincing evidence ‘requires a finding of high 

probability. The evidence must be so clear as to leave no substantial doubt. It must be sufficiently 

strong to command the unhesitating assent of every reasonable mind.’” Christian Research, 148 Cal. 

App. 4th at 84. 

17. “The question whether the evidence in the record in a defamation case is of the 

convincing clarity required to strip the utterance of First Amendment protection is not merely a 

question for the trier of fact. Judges, as expositors of the Constitution, must independently decide 

whether the evidence in the record is sufficient to cross the constitutional threshold that bars the entry 

of any judgment that is not supported by clear and convincing proof of ‘actual malice.’” Christian 

Research, 148 Cal. App. 4th at 86. “Accordingly, a reviewing ‘court is not bound to consider the 

evidence of actual malice in the light most favorable to respondents or to draw all permissible 

inferences in favor of respondents. To do so would compromise the independence of our inquiry. 

‘[T]he constitutional responsibility of independent review encompasses far more than [an] exercise in 

ritualistic inference granting.’” Id. (quoting McCoy v. Hearst Corp., 42 Cal. 3d 835, 846 (1986)). 

18. Similarly, “if a public figure or a matter of public concern is involved, a heightened 

burden applies and plaintiff is required to prove the article’s falsity by clear and convincing evidence 

rather than by a preponderance.” Smiley’s Too, Inc. v. Denver Post Corp., 935 P.2d 39, 41 (Colo. Ct. 

Appeals Div. IV 1996); see also Shoen v. Shoen, 292 P.3d 1224, 1228 (Colo. Ct. Appeals Div. V 
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2012) (“If the statement involves a matter of public concern, the plaintiff must prove the falsity of the 

statement by clear and convincing evidence, instead of by a preponderance of the evidence.”). 

IV. There is no clear and convincing evidence of actual malice in statements made by TGP 
and/or Hoft of and concerning Dr. Coomer. 

 
19. Dr. Coomer’s defamation claims against the TGP Defendants fail because Dr. 

 
Coomer has submitted no clear and convincing evidence of actual malice. 
 

20. Given that the TGP Defendants’ coverage was and still is a matter public concern                              and 

Dr. Coomer was and is a public figure, Dr. Coomer must present clear and convincing admissible 

evidence of actual malice to avoid anti-SLAPP relief from being awarded against him. 

21. The Colorado Supreme Court has held that “first amendment values would be better 

honored by adopting the same definition of ‘reckless disregard’ in cases involving public officials, 

public figures, and matters of public or general concern.” Diversified, 653 P.2d at 1106. (Emphasis 

added). 

22. Dr. Coomer also is a public figure because of his public activities on behalf of a highly 

public election company before the controversy arose surrounding the 2020 election. “In determining 

whether a person is a public figure, a court must examine the ‘nature and extent of an individual’s 

participation in the particular controversy giving rise to the defamation.’” Diversified, 653 P.2d at 

1107. 

23. Given his public role in defending Dominion from concerns about election security, Dr. 

Coomer is, at minimum, a limited public figure on the issues of election security and integrity 

involving Dominion. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 351 (1974) (defining a limited 

purpose public figure as one who “voluntarily injects himself or is drawn into a particular controversy 

and thereby becomes a public figure for a limited range of issues”); Lewis, 832 P.2d at 1122 (“Limited 

purpose public figure status focuses on two questions: the threshold question of whether the 

defamatory statement involves a matter of public concern and, more importantly, whether the level 
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of plaintiff’s participation in the controversy invites scrutiny.”). 

24. Both as a matter of public concern and because Dr. Coomer is a public figure, he must 

establish actual malice (i.e., knowing falsity or reckless disregard for the truth) by clear and 

convincing admissible evidence. The Colorado Supreme Court has applied “the St. Amant 

definition of ‘reckless disregard’ in cases involving matters of public or general concern, as well as 

in cases involving public officials and public figures.” Diversified, 653 P.2d at 1109-10. The 

U.S. Supreme Court in St. Amant v. Thompson, 390 U.S. 727, 732 (1968), held that reckless disregard 

could be found only if there was “sufficient evidence to permit the conclusion that the defendant in 

fact entertained serious doubts as to the truth of his publication.” No such evidence exists here, and 

Dr. Coomer’s claims against the TGP Defendants thus fail at the anti-SLAPP stage. 

25. That the TGP Defendants’ coverage may have been biased has no bearing on actual 

malice. See Spacecon Specialty Contractors, LLC v. Bensinger, 713 F.3d 1028, 1043 (10th Cir. 2013) 

(“[A] publisher’s ‘adversarial stance’ may be ‘fully consistent with professional, investigative 

reporting’ and is not necessarily ‘indicative of actual malice.’”). 

26. Similarly irrelevant are any concerns about the ethics of the TGP Defendants’ writing. 

See OAO Alfa Bank v. Ctr. for Pub. Integrity, 387 F. Supp. 2d 20, 56 (D.D.C. 2005) (granting motion 

to dismiss that an expert’s claim that defendant violated journalistic ethics supports a finding of “at 

most . . . negligence or bad journalism not actual malice”), and this is doubly true because TGP 

Defendants are not journalists. 

27. The facts presented to the Court show that the TGP Defendants did not with the 

relevant mens rea (or state of mind) rush any article to publication, even as other defendants and 

media outlets nationwide covered the same news and could scoop Defendants.  

28. Indeed, TGP Defendants had covered the Curling case in Georgia and other election 

irregularities long before Oltmann’s November 9 podcast about Dr. Coomer. See FOF ¶ 12. The 

TGP Defendants did not hear about Dr. Coomer and craft a narrative, but rather learned additional 
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information about apparent biases held by a high-ranking Dominion employee that were consistent 

with the TGP Defendants’ other investigations, including Dr. Coomer’s Facebook pages. See TGP 

Exh. 603, pages 26, 37, 72, 128-29. 

29. The TGP Defendants testified that they sought opportunities to interview Dr. 
 

Coomer, but at that time he had gone into hiding and the TGP Defendants could not locate him. See 

TGP Exh. 603, page 90. Regardless, “it is well settled that there is no requirement that the publication 

report the plaintiff’s side of the controversy.” Curto v. N.Y. Law Journal, 144 A.D.3d 1543, 1544 

(N.Y. App. Div. 2016). 

30. The TGP Defendants also testified that they engaged in a significant investigation 

before publishing the statements at issue, but even if that is not the case, failure to investigate before 

publishing does not establish reckless disregard for the truth. See Harte-Hanks Communications, Inc. 

v. Connaughton, 491 U.S. 657, 688 (1989). 

31. Dr. Coomer has challenged the alleged bias and ethics of the TGP Defendants’ 

reporting, and he has claimed that the TGP Defendants did not attempt to include his side of the story 

or adequately investigate. (Notably, the TGP Defendant dispute this. See FOF ¶¶ 32-33). But Dr. 

Coomer has not presented any clear and convincing evidence that the TGP Defendants knew their 

statements were false or that they acted with reckless disregard to the truth. In fact, by  the time the 

TGP Defendants addressed Dr. Coomer, the allegations about him had been widely published by 

media outlets nationwide. Accordingly, the claims against the TGP Defendants are dismissed under 

the anti-SLAPP statute for failure to demonstrate actual malice under the relevant standard. 

V. There is no clear and convincing admissible evidence of falsity or defamatory meaning 
in statements made by the TGP Defendants concerning Dr. Coomer. 

 

32. Even if Dr. Coomer could establish actual malice, there is no clear and convincing 

evidence of falsity or defamatory meaning in the statements at issue.  

33. Assuming, arguendo, actual malice, Dr. Coomer’s claims against the TGP Defendants 

come down to whether an “antifa   call” occurred and what was said on that call. Regardless of whether 
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there was such a call, saying                  someone participated in an antifa call is not defamatory. Indeed, most 

Americans — including Dr. Coomer — consider themselves to be “antifascist.” FOF ¶ 18. Moreover, 

Dr. Coomer maintains that antifa is not an organization to which someone could be a member. FOF 

¶ 18. And   he stated in his deposition that he does not know what antifa is. FOF ¶ 18. Dr. Coomer 

cannot claim to have been defamed by a word he himself cannot define. What is or is not an “antifa 

call” is inherently subjective and not capable of defamatory meaning. Seelig v. Infinity Broad. Corp., 

97 Cal. App. 4th 798, 119 Cal. Rptr. 2d 108 (2002) (reversing lower court’s denial of anti-SLAPP 

motion and finding statement that participant was a “big skank” was not actionable because it was  too 

vague to be proven true or false). 

34. Accordingly, simply stating that Dr. Coomer was affiliated with “antifa” or that Dr. 
 

Coomer participated in an “antifa call” is not defamatory. 
 

35. Moreover, it is true (or at least substantially true) that the “antifa call” occurred. 
 

The call led by Tay Anderson on September 25, 2020 is consistent in many ways with the call 

described by Oltmann and the evidence suggests this is the call that led to Oltmann’s future 

statements. See FOF ¶¶ 15-21. 

36. Thus, the only remaining points of dispute are whether Dr. Coomer participated in                          the 

call and whether, if he did, Dr. Coomer said what Oltmann has quoted him as having said. 

37. Dr. Coomer claims that he did not participate in an “antifa call” (whatever that means 

to him), but he does not deny having been on the September 25, 2020 Black Lives Matter call. See 

FOF ¶ 22. In fact, he acknowledges that he spent a portion of that day “on conference calls” and says 

only that he did not “participate in any ‘Antifa’ conference call on that day.” See FOF ¶ 22. Anderson 

also does not deny that Dr. Coomer was on the Black Lives Matter call. See FOF ¶ 32. He only claims 

that “no one mentioned ‘Eric from Dominion’” during the call and he does “not know Eric Coomer, 

nor have I ever met him.” See FOF ¶ 23. And Anderson might not know who all of the participants 

on the call were — and he could not have identified Dr. Coomer  if he did not even know Dr. Coomer, 
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as he attests. See FOF ¶ 24. 

38. For Dr. Coomer to prevail, he must present clear and convincing admissible 

evidence that he did not participate in the call, did not say what Oltmann claims Dr. Coomer said, 

and/or that someone else on the call didn’t jokingly pretend to be Dr. Coomer and make the statement 

allegedly heard by Mr. Oltmann. But Dr. Coomer has not provided such admissible clear and 

convincing evidence. 

39. Accordingly, because Dr. Coomer has not presented clear and convincing 

admissible evidence of falsity and/or defamatory meaning in statements by the TGP Defendants,                            the claims 

defamation against the TGP Defendants are dismissed based on the anti-SLAPP statute. 

VI. Dr. Coomer’s defamation claims also are barred by the incremental harm doctrine. 
 

40. Colorado courts have embraced the incremental harm doctrine, recognizing that false 

and defamatory statements may not be actionable when true statements are equally damaging. 

41. “[W]hen unchallenged or nonactionable parts of a particular publication are 

damaging, another statement, though maliciously false, may not be actionable because it causes no 

harm beyond the harm caused by the remainder of the publication.” Tonnessen v. Denver Pub. Co., 5 

P.3d 959, 965 (Colo. Ct. App. 2000). 

42. The segments published by the TGP Defendants about Dr. Coomer also referred to 

his left-leaning Facebook posts, which Dr. Coomer has admitted are authentic. See FOF ¶¶ 26- 

27. The Facebook posts show Dr. Coomer’s strong political beliefs and willingness to publish those 

beliefs, which is noteworthy for someone in a significant position of authority at one of the companies 

charged with supplying voting machines for American elections. See FOF ¶¶ 26-27. Thus, regardless 

of whether the “antifa call” occurred as Oltmann has claimed, the confirmed Facebook posts from 

Dr. Coomer would have had the same or similar impact on his reputation and career prospects because 

of the questions they raise about his impartiality. 

43. This is yet another basis for dismissal of the claims against the TGP Defendants under 
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the anti-SLAPP statute. 

VII. Dr. Coomer has not made an adequate showing of intentional infliction of emotional 
distress. 

 
44. Dr. Coomer’s intentional infliction of emotional distress (“IIED”) claim is derivative 

of his defamation claim and fails for the same reasons that Dr. Coomer’s defamation claim fails under 

the anti-SLAPP statute. 

45. A plaintiff must prove actual malice to establish an IIED claim when the plaintiff is a 

public figure. See Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 56 (1988) (“We conclude that 

public figures and public officials may not recover for the tort of intentional infliction of emotional 

distress by reason of publications such as the one here at issue without showing in addition that the 

publication contains a false statement of fact which was made with ‘actual malice.’”). 

46. As set forth above, Dr. Coomer has not presented clear and convincing admissible 

evidence of actual malice against the TGP Defendants and thus his IIED claim is dismissed. 

47. Additionally, to prevail on an IIED claim, the conduct at issue must “go beyond all 

possible bounds of decency, and to be regarded as atrocious.” Gordon v. Boyles, 99 P. 3d 75, 82 

(Colo. 2004). 

48. Given the confirmed Facebook posts by Dr. Coomer and the fact that numerous 

aspects of the antifa call have now been confirmed (FOF ¶ 26), the TGP Defendants cannot be said 

to have engaged in any such outrageous conduct and the IIED claim is dismissed. 

VII. Dr. Coomer cannot make an adequate showing of conspiracy. 
 

49. “To establish a civil conspiracy in Colorado, a plaintiff must show: (1) two or more 

persons; (2) an object to be accomplished; (3) a meeting of the minds on the object or course of 

action; (4) an unlawful overt act; and (5) damages as to the proximate result.” Nelson v. Elway, 908 

P.2d 102, 106 (Colo. 1995) (emphasis added). 

50. Dr. Coomer has not presented any clear and convincing admissible evidence that there 
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was a “meeting of the minds” among the TGP Defendants and their co-defendants. In fact, Dr. Coomer 

has not even identified a single communication among the defendants that could have enabled such a 

“meeting of the minds.” Moreover, Dr. Coomer alleges that  Hoft, an agent of TGP, conspired with 

TGP – how this survives the intra-corporate immunity doctrine is hard to say. Nothing Dr. Coomer 

has described about TGP and Hoft’s conduct is different from any other scenario where a major news 

story breaks and various pundits cover it. The fact that multiple news outlets cover the same event 

does not mean there is a conspiracy. 

51. Moreover, because Dr. Coomer’s other claims fail (as set forth above), there is no 

“unlawful overt act” and he cannot assert a claim for conspiracy. See W. & English Sales Ass’n v. Gc 

Merch. Mart LLC, 2020 Colo. Dist. LEXIS 4610, *26 (Colo. D. Ct. Dec. 29, 2020) (“A conspiracy 

is a derivative claim, not independently actionable.”). 

52. Accordingly, the conspiracy claim is dismissed. 
 

VIII. Dr. Coomer cannot demonstrate that TGP Defendants’ statements were anything but 
protected opinion.  

 
53. The Court next evaluates whether TGP Defendants’ statements arise from protected 

speech. See Tamkin v. CBS Broad., Inc., 193 Cal.App.4th 133, 142 (2011). Opinion commentary on 

matters of public importance are protected speech. Milkovich v. Lorain Journal Co., 497 U.S. 1, 20-

21 (1990).  This particularly true in the context of political blogs such as TGP, which are opinion 

vehicles by design. In evaluating whether challenged speech involves a matter of opinion 

commentary, courts under similar circumstances have applied a three-factor totality of the 

circumstances test addressing: “(1) whether the general tenor of the entire work negates the 

impression that the defendant was asserting an objective fact, (2) whether the defendant used 

figurative and hyperbolic language that negates that impression, and (3) whether the statement in 

question is susceptible of being true or false.” Herring Networks, Inc. v. Maddow, 8 F.4th 1148, 1157 

(9th Cir. 2021) (quoting Partington v. Bugliosi, 56 F.3d 1147, 1153 (9th Cir. 1995)). 

54. The broad context of TGP Defendants’ blog makes it more likely that his audience 
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was expecting him to share his opinion rather than asserting objective fact. See Maddow, 8 F.4th at 

1157. The nature of TGP Defendants’ blog supports that he is not a “journalist,” and the tenor of the 

show invites and encourages Defendants to share their opinions with their readers listeners. Id.; See 

TGP Exh. 603, pages 11-13.  Considered in TGP Defendants’ articles’ totality, “a reasonable [reader] 

would have understood that [TGP Defendants] [were] expressing [their] opinion.” Id. at 1158. 

Further, given the broad context of his statements as reactionary, a reasonable listener would 

understand Defendants’ statements as colorful commentary reacting to hot topics of the newsday, 

rather than straight, unassailably true factual assertions about Plaintiff. 

55. Having determined the first factor weighs in favor of finding TGP Defendants’ 

statements constituted opinion commentary, the Court next examines the context and content of the 

statements, analyzing the language used and the reasonable expectations of the audience. A 

“[f]amiliar rhetorical device” or “colloquial or hyberbolic use” of language is incapable of being 

defamation. Hogan v. Winder, 762 F.3d 1096, 1108 (10th Cir. 2014). Gross overgeneralizations, 

or the use of colorful and exaggerated terms, cannot form the basis of a defamation claim. Keohane 

v. Stewart, 882 P.2d 1293, 1301 (Colo. 1994). Further, “[i]t has long been the law that simply 

invoking a criminal act or accusing a person of a crime does not transform an otherwise nonfactual 

statement into a factual assertion if the accusation, in light of the surrounding context, is ‘rhetorical 

hyperbole[.]” McDougal v. Fox News Network, LLC, 489 F.Supp.3d 174, 182 (S.D.N.Y. 2020). 

“Such accusations of crimes are also unlikely to be defamatory when, as here, they are made in 

connection with debates on a matter of public or political importance.” Id. These types of statements 

“deserve the highest protection. Id. at 183 (citing Milkovich, 497 U.S. at 19). 

 56. In McDougal, the Southern District of New York addressed similar allegations to 

Plaintiff’s allegations against TGP Defendants. The plaintiff brought a slander claim after she was 

allegedly defamed on the program “Tucker Carlson Tonight,” which airs on Fox News Channel. In 

a December 10, 2018 episode of Tucker Carlson Tonight, Carlson and his guests discussed a story 
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about the plaintiff’s acceptance of money in exchange for the rights to her story about an affair with 

Donald Trump. During the discussion, Carlson referred to the story as a “classic case of extortion” 

and described the payments as “extortion payments.” In granting Fox News’ motion to dismiss, the 

court held that “Mr. Carlson’s invocation of ‘extortion’ against Ms. McDougal is nonactionable 

hyperbole, intended to frame the debate[,]” and as such, “the statements are not actionable.” 

McDougal, 489 F.Supp.3d at 183-84. 

 57. The Court is persuaded by the reasoning and holding in McDougal. TGP Defendants’ 

statements generally fall into the categories of opinion, rhetorical hyperbole, and non-literal 

commentary associated with a matter of significant public discourse, namely election fraud and the 

legitimacy of the 2020 presidential election. TGP Defendants made their statements “with an element 

of hypothetical” based on their perceptions that were based on their opinion of the credibility of 

Oltmann as well as the shocking nature of Plaintiff’s Facebook posts.  See TGP Exh. 603, pages 26, 

37, 72, 128-29. Plaintiff may be displeased with TGP Defendants’ use of colorful or over exaggerated 

language, however, Defendants’ use of “loose, figurative, or hyperbolic language … negates the 

impression” that the contested statements were assertions of fact. Milkovich, 497 U.S. at 21; see also 

Maddow, 8 F.4th at 1160. 

 58. Further, TGP Defendants’ audience was provided with the underlying facts on which 

he was offering his opinion. “When the facts underlying a statement of opinion are disclosed, readers 

will understand they are getting the author’s interpretation of the facts presented; they are therefore 

unlikely to construe the statement as insinuating the existence of additional, undisclosed facts.” 

Maddow, 8 F.4th at 1160 (quoting Standing Committee on Discipline of the United States District 

Court for the Central District of California v. Yagman, 55 F.3d 1430, 1439 (9th Cir. 1995)). Here, 

TGP Defendants’ statements were all responsive to Oltmann’s description of his personal experience, 

Defendants’ own review of Dr. Coomer’s Facebook pages, and other videos and information TGP 

Defendants discovered online. TGP Defendants’ audience could accept or reject their opinion based 
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on their own evaluation because Oltmann’s story, along with the Facebook posts and other materials 

published by TGP Defendants are distinguishable from TGP Defendants’ commentary. Id. 

 59. Lastly, the Court considers whether the facts implied by TGP Defendants’ statements 

“are susceptible of being proved true or false.” Maddow, 8 F.4th at 1160. The contested statements, 

when taken in isolation, are capable of verification because either Plaintiff was on the alleged Antifa 

conference call or he was not. However, Colorado courts have never imposed a duty to investigate, 

particularly in matters such as this where the statements concern a matter of public significance. See 

Lewis v. McGraw-Hill Broadcasting Co., Inc., 832 P.2d 1118, 1122-23 (Colo. App. 1992). Thus, 

even if the third factor could be said to lean in favor of a finding that TGP Defendants’ audience 

could conclude Defendants’ statements implied an assertion of objective fact, it does so through 

imposition of a duty that Colorado courts have explicitly not placed on media personalities such as 

TGP Defendants.  Further, TGP Defendants are American citizens, and they are free to believe or 

disbelieve Joe Oltmann, just like any other American.  This isn’t China. And this is precisely why 

the First Amendment exists. 

 60. Two of the factors “negate the impression that the statement is an assertion of 

objective fact.” Maddow, 8 F.4th at 1160. For the third factor the Court is not willing to impose upon 

TGP Defendants a duty the Colorado Court of Appeals has explicitly rejected. In sum, TGP 

Defendants’ contested statements fall within “the ‘rhetorical hyperbole’ [that] had traditionally added 

much to the discourse of our Nation.” Milkovich, 497 U.S. at 20.  The Court finds that TGP 

Defendants’ statements are constitutionally protected opinion, used in combination with rhetorical 

hyperbole and non-literal commentary intended to react to Oltmann’s story as well as the Facebook 

posts, among other items. Defendants’ statements deserve the highest protection under the First 

Amendment and Colorado’s anti-SLAPP statute. Under the guidance of Milkovich, Hogan, 

McDougal, and Maddow, the Court finds that TGP Defendants’ statements were not defamatory and 

they are not actionable. 
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IX. Conclusion 
 

61. Because Dr. Coomer has failed to present clear and convincing admissible evidence of  

any of his claims against the TGP Defendants as required by the anti-SLAPP statute, all of Dr. Coomer’s 

claims against the TGP Defendants are dismissed, with prejudice. 

62. Pursuant to C.R.S. § 13-20-1101(4)(a), “a prevailing defendant on a special motion to  

dismiss is entitled to recover the defendant’s attorney fees and costs.” Accordingly, Dr. Coomer shall 

pay the reasonable and necessary attorney fees and costs of the TGP Defendants in this action. 

Attorneys for the TGP Defendants shall submit an affidavit as to attorney fees and costs within 14 

days. Dr. Coomer shall then have 14 days to object to such affidavit.
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