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Case # 20-CV-34319 
 
Div.  409 

 
DEFENDANTS’ RESPONSE IN OPPOSITION TO PLAINTIFF’S FEE AND COST 

BILLS AND AMOUNT OF SANCTION SOUGHT 
 

 
 
Defendants Joseph Oltmann, FEC United, and Shuffling Madness Media, Inc. d/b/a/ 

Conservative Daily by and through their undersigned counsel, hereby submit their Response in 

Opposition to the Plaintiff’s Fee and Cost Bills and Amount of Sanction Sought, stating as follows: 

The Court entered sanctions against Mr. Oltmann on October 12, 2021, for his refusal to 

answer Plaintiff’s deposition question regarding who provided his Facebook pages, and the Court 

directed Plaintiff to submit his reasonable and necessary attorneys’ fees and costs.  On November 12, 

2021, the Plaintiff filed an affidavit of counsel claiming he is entitled to $ 23,986.15 in fees and      

$ 4,486.15 in costs. 
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ARGUMENT 
 

 
Discovery sanctions “should be applied in a manner that effectuates proportionality between 

the sanction imposed and the culpability of the disobedient party.” “Pinkstaff v. Black & Decker (U.S.) 

Inc., 211 P.3d 698, 702 (Colo. 2009) (quoting Rogers v. Forest City Stapleton, Inc., 2015 COA 167 (Colo. 

App. 2015). If sanctions are warranted, courts should, after considering the full record of the case, 

“impose the least severe sanction that will ensure there is full compliance with a 

court’s discovery orders and is commensurate with the prejudice caused to the opposing party.” Id. 

When imposing discovery sanctions under these circumstances, the number of hours and 

hourly billing rates used to calculate the aggrieved party’s request is not a court’s only consideration. 

A court must also impose the least severe sanction to ensure full compliance with its orders that is 

also proportionate to the aggrieved party’s prejudice.  Rogers v. Forest City Stapleton, Inc., 2015 COA 167 

(Colo. App. 2015) 

The Plaintiff has established no prejudice of any kind which resulted from Mr. Oltmann’s 

discovery violation, but seeks a windfall of $23,986.15 in sanctions.   

 

I. THE REQUEST FOR ATTORNEYS’ FEES IS GROSSLY EXCESSIVE, FRAUDULENT, AND 

LARGELY UNWARRANTED 
 
 Despite being supported by the sworn affidavit of counsel, the attorney billing statement is a 

fraud upon the court, and violates Rule of Professional Conduct 8.3.  Where it is not patently 

fraudulent, it is, in large part, grossly excessive and unwarranted. 

In determining whether an attorney fee is reasonable, the trial court shall consider the 
eight factors for determining the reasonableness of fees set forth in Rule 1.5 of the 
Colorado Rules of Professional Conduct and “other factors may be appropriate to 
consider in a particular case.”   

 
            City of Wheat Ridge v. Cerveny, 913 P.2d 1110, 1115–1116 (Colo. 1996).  

 

The eight factors set forth in Rule 1.5 to be considered in determining the reasonableness of fees are:  
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(1) The time and labor required, the novelty and difficulty of the questions involved, and the 

 skills requisite to perform the legal service properly;  
 
(2) The likelihood, if apparent to the client, that the acceptance of the particular employment 

 will preclude other employment by the lawyer;  
 
(3) The fee customarily charged in the locality for similar legal services;  
 
(4) The amount involved and the result obtained;  
 
(5) The time limitations imposed by the client or by the circumstances;  
 
(6) The nature and length of the professional relationship with the client;  
 
(7) The experience, reputation, and ability of the lawyer or lawyers performing the services; 

 and 
  
(8) Whether the fee is fixed or contingent.   
 
"It remains counsel's burden to prove and establish the reasonableness of each dollar, each 

hour, above zero." Payan v. Nash Finch Co., 310 P.3d 212, 219 (Colo. App. 2012)(quoting Mares v. Credit 

Bureau, 801 F.2d 1197, 1210 (10th Cir.1986)). 

A “reasonable” fee should be determined in light of all the circumstances for the time and 

effort reasonably expended by the prevailing party’s attorney.  Spensieri v. Farmers Alliance Mutual 

Insurance Co., 804 P.2d 268 (Colo.App. 1990); Tallitsch v. Child Support Services, 926 P.2d 143 (Colo.App. 

1996).  In arriving at a reasonable fee amount, the court should initially calculate the “lodestar” amount 

which represents the number of hours reasonably expended multiplied by a reasonable hourly rate. 

This lodestar amount carries a strong presumption of reasonableness. Payan, supra, 310 P.3d at 217.  

“A trial court should award attorney fees based on the prevailing market rate by private lawyers in the 

community.” Id. (citing Balkind v. Telluride Mountain Title Co., 8 P.3d 581, 588–89 (Colo.App.2000); 

Spensieri, 804 P.2d at 270; see also Colo. RPC 1.5)(internal quotes omitted). 

The Plaintiff has billed at $500 per hour for multiple attorneys, one of whom has been 

admitted to practice for one year (16.2 hours) and another of whom has been admitted for four (25 
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hours).  The Plaintiff has also billed at $500 per hour for paralegal time, and has made no showing 

that the rate is reasonable.  Defendants suggest that even in Manhattan, paralegals and first-year 

associates are not billed at $500 per hour. 

Neither has the Plaintiff made any showing that a $500 hourly rate is a reasonable lodestar.  

“Plaintiffs must provide evidence of the prevailing market rate for similar service by lawyers of 

reasonably comparable skill, experience, and reputation in the relevant community.” Lippoldt v. Cole, 

468 F.3d 1204, 1224 (10th Cir. 2006)(internal quotation marks omitted)   The Plaintiff has submitted 

no evidence of the prevailing market rate in Denver’s front range.  The U.S. District Court calculates 

the presumptive lodestar rate using the Colorado Bar Association’s 2017 Economics of Law Survey, 

Exhibit 1, Fresquez v. BNSF Ry. Co., 2020 U.S. Dist. LEXIS 48416, *6-7 (D. CO. March 20, 

2020)(Martinez, U.S.D.J.)  The median hourly rate for “civil litigation” practitioners is $248.  While 

the survey makes hourly-rate adjustments based on years in practice, the Plaintiff has provided no 

such information beyond his opinion, nor any information from which the Court could determine 

particularized expertise permitting an upward adjustment.  The presumptive lodestar hourly rate is 

$248.  The Plaintiff’s attorneys have also produced no fee agreement from which the Court could 

determine what hourly rate is actually being charged to the client, or for which staff members and/or 

attorneys. 

Furthermore, the Plaintiff’s billing statement (Exhibit A) shows 151.3 hours, of which a 

significant portion was devoted to unrelated tasks (blacked out), but that statement contains almost 

no information (with two exceptions – 9/7 [.2 hours of 6.7] and 9/22 [4.8 of 5.4]) from which the 

Defendants or the Court could determine what number of hours are actually claimed or whether those 

hours were reasonably necessary.   

Perhaps most egregiously, the Plaintiff has billed for time to “prepare draft” (2.4 hours), review 

(.8 hours), “work on final revision…addition of citations and email…to discuss revisions” (9 hours), 
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analyze and revise” (6.8 hours), “revisions…finalize and instruct filing” (7.5 hours) to generate a 

motion containing seven pages of text, in which the two-page legal argument is cut and pasted from 

the motion filed on August 19, 2021.  19.7 hours’ attorneys’ time to generate and finalize five pages 

of facts is profoundly unreasonable.  

The billing statement also includes 5.7 hours (ostensibly) for “review and analyze OAN 

defendants’ joinder in response to motion for sanctions” which is in no way attributable to any action 

by Mr. Oltmann. 

 There is no basis on which the Defendants can challenge the number of hours the Plaintiff 

claims to be entitled to compensation for, because he has not provided it.  It is his burden to prove 

the hours, not the Defendants’, and his burden to prove that they were actual, appropriate, and 

necessary.  He is obligated to provide the Court with some means for the exercise of reasoned 

discretion, and he has not.  The Court faced with this billing statement cannot make an award other 

than by speculation as to what he must have meant, and “best guess”, which is not the exercise of 

reasoned discretion.  Further, he has shown no prejudice which he suffered as a result of Mr. 

Oltmann’s failure to answer his question, and provided the Court with no basis on which to determine 

an amount which is “proportionate to the aggrieved party’s prejudice.” Any but a nominal award of 

fees must be denied as disproportionate and unsupported by any evidence before the Court. 
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II. PLAINTIFF HAS NOT CARRIED HIS BURDEN TO DEMONSTRATE THAT HE 
IS ENTITLED TO THE COSTS HE SEEKS OR THAT THEY WERE 
REASONABLE AND NECESSARY. 

 
The Plaintiff requests that this Court award $4,486.15 in costs, for transcripts and videos he 

made extensive use of at the two-day hearing.  He is certainly not entitled to be reimbursed for the 

full cost of transcripts and videos which were key to his evidentiary presentation.  He has made 

no attempt to describe why, or for what portion of the depositions/videos, he should be 

reimbursed, or what, if any, portion of those costs was incurred as a result of the discovery 

violation, and the Court has no basis upon which to make anything but a speculative award of 

these alleged costs.  

As previously noted, the deposition transcript costs, while documented, contain a number 

of entries which were neither reasonable nor necessary, in an amount of more than $1,000.00 

including: 

o Digitizing & transcript synchronization - $500.00 These are trial costs, and the Plaintiff 
 ordered the services for that purpose, which had nothing to do with a discovery 
 violation. 
 
o Media & cloud services – $60.00 These costs were not occasioned by a discovery 

violation, and appear to be an improperly-billed overhead cost. Fresquez, supra, at *4 
(citing United States ex. rel. Trustees of Colo. Laborers Health & Welfare Tr. Fund v. Expert 
Envel. Control, Inc.  790 F. Supp. 250, 252 (D. Colo. 1992)); accord, Mackall v. Jalisco Int’l, 
Inc., 28 P.3d 975, (Colo. 2001)(citing Roget v. Grand Pontiac, Inc., 5 P.3d 341 (Colo. App. 
1999) 
 

o  Litigation package - $46.  Improperly billed overhead not resulting from a discovery 
violation 
 

o Administration Fee - $62.  Improperly billed overhead not resulting from a discovery 
violation 

 
o Primary participation fee- $295. Improperly billed overhead not resulting from a 

discovery violation 

 
o Exhibit share fee- $250. Improperly billed overhead not resulting from a discovery 

violation 
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o Video – Initial Services - $285.  Improperly billed overhead, not resulting from a 
discovery violation 

 
o Video – Electronic Access - $50.  Improperly billed overhead, not resulting from a 

discovery violation 
 

o Expedited transcripts - $ 1,057.30 Ordered for trial purpose, and not the result of a 
discovery violation. 
 

The Plaintiff is not entitled to a windfall as punishment for a discovery violation, has not met 

his burden of demonstrating what amount is reasonable, or why, and this   Court must decline to 

award the Plaintiff any costs on this basis. 

CONCLUSION 

Wherefore, for the reasons set forth herein, the Defendants respectfully request that the Court 

deny an award of fees and costs, because the Plaintiff has failed to demonstrate prejudice, 

proportionality, the hours, reasonableness, or amounts, which should properly be awarded, the Court 

cannot make such an award in the exercise of its sound discretion.  Any award but a nominal one 

would be unsupported, and should be denied.  

Respectfully submitted this 3rd day of December, 2021 

 

By:  /s/ Andrea M. Hall                             

 Attorney for Defendants Oltmann/FEC 

United/Shuffling Madness Media, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 3rd day of December, 2021, I electronically filed DEFENDANTS 

JOE OLTMANN/FEC UNITED/SHUFFLING MADNESS MEDIA, INC. dba 

CONSERVATIVE DAILY’S RESPONSE IN OPPOSITION TO PLAINTIFF’S FEE AND 

COST BILLS AND AMOUNT OF SANCTION SOUGHT with the Clerk of the Court using 

the ICCES electronic filing system, which will send an electronic copy of this filing to all counsel of 

record. 

 

/s/ Andrea M. Hall 


