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II. THE BULK OF THE EVIDENCE SUBMITTED BY THE PLAINTIFF IN HIS REPLY IN OPPOSITION IS INCOMPETENT 
OR INADMISSIBLE, AND MAY NOT BE CONSIDERED BY THE COURT. 

 
The Plaintiff attached affidavits from alleged experts to his Response, each of which violates C.R.C.P. 26, C.R.C. P. 56(a), and C.R.E. 702, 703. 

The affidavits are from alleged “experts”, previously undisclosed, are improperly prejudicial as undisclosed, incompetent under Rule 56, and conclusory 

and disqualifying under C.R.E. 702 and 703. 

 
C.R.C.P. 26(a)(2)(B) mandates that expert witness disclosures be made by each party, that retained experts provide, in pertinent part, written 

reports including a complete statement of all opinions and the basis and reasons therefor, a list of the information considered in arriving at the opinion, 

together with copies of any exhibit which will be used to support the opinion. The expert opinion must be disclosed at least days 126 in advance of trial, 

(26)(a)(2)(C)(I) the opposing party is entitled to take the expert’s deposition, 26(b)(4), and to provide a rebuttal expert (26)(a)(2)(C)(III). 

 
The Rules of Civil Procedure clearly prohibit a party’s attempt to use previously-undisclosed expert testimony, and Rule 37(c)(1) requires that 

undisclosed expert testimony be stricken, if the failure to make a timely disclosure is not harmless. Cook v. Fernandez-Rocha, 168 P.3d 505 (Colo. 

2007);Todd v. Bear Valley Vill. Apartments, 980 P.2d 973 (Colo. 1999). Here, the Defendants are gravely prejudiced, because they are unable, in ten days, 

to secure, prepare, and deliver proper opinions from opposing experts, or even to investigate or challenge the witnesses’ alleged expertise. The Plaintiff 

offers no substantial justification for the non-disclosure, and the affidavits should not be allowed. 

 
Even if the Defendants were not gravely prejudiced by the Plaintiff’s non-disclosure of the alleged experts, their affidavits are improper and 

incompetent, under C.R.C.P. 56(a), which requires affidavits to be supported by “such facts as would be admissible in evidence.” Conclusory affidavits 

are incompetent, and insufficient to raise a genuine issue of material fact. Raygor v. Board of County Comm’rs, 21 P.3d 432, 437 (Colo.App. 2000); (citing 

People v. James, 694 P.2d 356 (Colo. 1984)). 
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Exhibit N, Brown, while it has little applicability to Mr. Oltmann, and none to FEC or SMM, 

improperly opines on areas outside even his alleged expertise, expresses wholly improper conclusions 

of the law, and contains opinion which does not disclose the facts on which it relies. For instance: 

“Oltmann’s concern about antifa is, in my opinion at least, excessive to the point of obsession. ¶62, 

“I have said—somewhat reluctantly, because I do not pretend to know what motivates people—that 

Defendants have displayed “reckless disregard for the truth,” an element of malice. ¶133, And, in my 

opinion, their failure to report on widely accepted, verifiable information that conflicts with their 

assumptions, may legitimately be characterized as a reckless disregard for the truth ¶ 134,”, etc. Mr. 

Brown has no disclosed expertise in either psychological diagnosis or the law, and even if he were a 

legal scholar, his opinion is grossly improper. "Although opinion testimony is not objectionable 

merely because it embraces an ultimate issue of fact, CRE 704, an expert may not usurp the function 

of the court by expressing an opinion of the applicable law or legal standards.” People v. Rector, 248 

P.3d 1196, 1203 (Colo. 2011). 

Exhibit O, Halderman, is similarly replete with unsupported and unreferenced opinion, e.g., 

“Defendants’ vote-rigging allegations were always implausible, consisting of wild speculation, readily 

debunked claims, and incoherent technical assertions, ¶7; Dr. Coomer was not a public figure prior to 

Defendants’ conduct, ¶ 8; Defendants ignored these authorities and instead chose to promote 

incredible conspiracy theories, such as those advanced by Defendant Joseph Oltmann ¶ 21; Oltmann 

began to advance wildly speculative theories that Dr. Coomer had personally engaged in a criminal 

conspiracy, ¶ 22; It is implausible on its face that Dr. Coomer ever made such a statement, ¶ 25; It 

would have been the height of cartoonish buffoonery to claim to a large group that such a scheme 

was in the works, ¶ 25,” etc. 

Exhibit P, Rothschild, opines at virtually every paragraph without disclosing the basis for his 

opinion, or the evidence on which he relies for his opinions. A tiny fraction includes, “In particular, 

the originator of the most dangerous claims against Dr. Eric Coomer was Joe Oltmann, who is deeply 

embedded in the QAnon movement., ¶ 9, One was Joe Oltmann, who may have already identified 

Dr. Coomer as what he thought was a perpetrator of the fraud through his position with Dominion, 

and worked backwards to tie him to it, using the supposed “antifa conference call.” ¶ 12, The troll 

communities that birthed QAnon specialize in organized online harassment. ¶ 26, Colorado 

conspiracy theorist Joe Oltmann has multiple connections to QAnon, even though he is far from 

being its most visible promoter, ¶ 35”, etc. 

C.R.E. 702 and 703 govern expert testimony. Rule 702 permits an expert to offer his opinion 

under certain circumstances: 

If scientific, technical, or other specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in issue, a witness qualified as an expert 
by knowledge, skill, experience, training, or education, may testify thereto in the form 
of an opinion or otherwise. 

 
C.R.E. 702. Similarly, Rule 703 sets forth the circumstances in which an expert may rely upon 

information obtained by third parties or other evidence that might itself be inadmissible: 
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The facts or data in the particular case upon which an expert bases an opinion or 
inference may be those perceived by or made known to the expert at or before the 
hearing. If of a type reasonably relied upon by experts in the particular field in forming 
opinions or inferences upon the subject, the facts or data need not be admissible in 
evidence in order for the opinion or inference to be admitted. 

 

Fed. R. Evid 703 is identical. However, the “overriding limitation on expert testimony is the 

requirement that under Rules 701 and 702 of the Rules of Evidence, opinions must be helpful to the 

trier of fact, and where an expert’s declaration is conclusory or without foundation, it is unreliable, 

and inadmissible. Knight v. Kirby Inland Marine, Inc., 482 F.3d 347, 355 (5th Cir. 2007). Hearsay is 

not admissible, and Rule 703 does not “allow a witness, under the guise of giving expert testimony, to 

in effect become the mouthpiece of the witnesses on whose statements or opinions the expert 

purports to base his opinion.” Loeffel Steel Products, Inc. v. Delta Brands, Inc., 387 F.Supp. 2d 794, 

808 (N.D. Ill 2005). Brace v. U.S., 72 Fed. Cl. 337, 352 (2006) (“[A] testifying expert may rely upon 

facts or data made known to the expert before the hearing and even may rely upon opinions, if 

reasonably relied upon by experts in the particular field. However, the ipse dixit of that reliance does 

not make those facts, data or opinions true, particularly where, as here, they are derived largely from 

hearsay.”) 

The declarations of the undisclosed lay witnesses, Exhibits Q, T, and U, are improper, 

prejudicial, unjustifiable, and should be stricken. The Plaintiff, knowing he would solicit these 

affidavits, deliberately failed to notify the Defendants, and attempts to sandbag them. “[S]andbagging 

is antithetical to notions of judicial economy and procedural fairness” People v. Valera-Castillo, 2021 

COA 91, ¶ 25 (citing State v. Valdez, 2006 UT 39, ¶ 44 140 P.3d 1219, 1233-34). The purpose of 

discovery is to eliminate surprise at trial, and preclusion of evidence, even in a criminal trial, is an 

appropriate judicial response to deliberate sandbagging. Taylor v. Illinois, 

The determination of whether a Rule 26(a) violation is justified or harmless is entrusted 
to the broad discretion of the district court." Mid-America Tablewares, Inc. v. Mogi 
Trading Co., 100 F.3d 1353, 1363 (7th Cir. 1996). A district court need not make 
explicit findings concerning the existence of a substantial justification or the 
harmlessness of a failure to disclose. United States v. $ 9,041,598.68, 163 F.3d 238, 
252 (5th Cir. 1998). Nevertheless, the following factors should guide its discretion: 1) 
the prejudice or surprise to the party against whom the testimony is offered; 2) the 
ability of the party to cure the prejudice; 3) the extent to which introducing such 
testimony would disrupt the trial; and 4) the moving party's bad faith or willfulness. 
See Newman v. GHS Osteopathic Inc., 60 F.3d 153 (3d Cir. 1995) (quoting Bronk v. 
Ineichen, 54 F.3d 425, 428 (7th Cir.1995)); Cf. $ 9,041,598.68, 163 F.3d at 252 
(enumerating a similar list of factors to determine whether inclusion of last-minute 
evidence is harmless); Smith v. Ford Motor Co., 626 F.2d 784, 797 (10th Cir. 1980) 
(applying these four factors to determine whether the district court abused its 
discretion in allowing testimony not specified in the pretrial order). 

 

Woodworker's Supply, Inc. v. Principal Mut. Life Ins. Co., 170 F.3d 985, 993 (10th Cir. 1999) 


