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Email: eolson@olsongrimsley.com
Email: sgrimsley@olsongrimsley.com
Email: jmurray@olsongrimsley.com

Donald Sherman*

Nikhel Sus*

Jonathan Maier*

Citizens for Responsibility and Ethics in Washington
1331 F Street NW, Suite 900

Washington, DC 20004

Phone: 202-408-5565

Email: dsherman(@citizensforethics.org

Email: nsus(@citizensforethics.org

Email: jmaier@citizensforethics.org

*Pro hac vice admission pending

MODIFIED CASE MANAGEMENT ORDER

1. Lead counsel for each party met and conferred by videoconference on September 19, 2023,
counsel for each party met again by videoconference on September 21, 2023, and lead
counsel for Petitioner and Respondent Trump spoke later that day. The parties could not
reach complete agreement on any of the issues below, but their proposals are set forth
below.

2. Fact witness disclosure.
a. Petitioners’ position:

1. Ifparties have agreed (or the Court orders) sufficient protections to protect
witnesses from harassment and intimidation, Petitioners will disclose their
will and may call fact witnesses by October 6.

ii. Respondents and Intervenors will disclose their will and may call fact
witnesses by October 13.

iii. Petitioners will disclose any additional fact witnesses responsive to
witnesses listed by Respondents and Intervenors by October 25.

iv. No depositions or other discovery will be taken of any witness, unless a
witness cannot attend trial and a trial preservation deposition is necessary.

b. Respondent Griswold’s position:

i. The Secretary of State does not anticipate calling any fact witnesses and
therefore takes no position with respect to the timing of any such
disclosures.
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ii. The Secretary opposes depositions in this matter. Petitioners have brought
this matter primarily as a § 1-1-113 claim, which is “a summary proceeding
designed to quickly resolve challenges brought by electors, candidates, and
other designated plaintiffs against state election officials prior to election
day.” Frazier v. Williams, 2017 CO 85, § 11. Depositions are inconsistent
with this summary procedure and have not historically been available in
§ 1-1-113 proceedings.

c. Respondent Trump’s position:

i. Petitioners’ protective order is unwarranted, and Petitioners, cannot
demonstrate good cause for the entry of the order. Among other problems,
the order merely reiterates general prohibitions against witness tampering
or intimidation. Limiting disclosure of witnesses to attorneys only
handicaps Respondents’ ability to develop rebuttal evidence, and
Respondents have not seen concrete evidence that any specific witness
faces threats. Trump should be afforded the same presumptions and rights
afforded to all civil defendants.

ii. Petitioners should disclose their witnesses immediately. Petitioners have
represented to the Court that they are ready to go and have already prepared
witnesses to testify. Meanwhile, Trump has not been afforded basic
protections such as a determination of a motion to dismiss prior to
discovery, disclosure of relevant evidence and names of people with
knowledge early in the process, or any opportunity to engage in discovery.

iii. Trump does not object to the sequence of producing witnesses. Trump will
in good faith disclose witnesses immediately upon identification, and no
later than October 16, and Petitioners disclose rebuttal witnesses no later
than October 23™.

d. Intervenor Colorado Republican Party’s position:

i. The Colorado Republican Party reiterates its position, expressed in more
detail in the forthcoming motions to dismiss, that this case should not
proceed to discovery of any kind or an evidentiary hearing, as the
petitioners have failed to state a claim as a matter of law. Should this matter
proceed to discovery and a hearing regardless, the Colorado Republican
Party agrees with Respondent Trump regarding the discovery process
timeline and deadlines.

3. Expert witness disclosure.
a. Petitioners’ position:

1. Ifparties have agreed (or the Court orders) sufficient protections to protect
witnesses from harassment and intimidation, Petitioners will disclose their
expert witnesses by name, and provide a bullet point summary of their
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ii.

1il.

1v.

opinions by September 27. Petitioners will provide expert reports that
comply with CRCP 26(a)(2)(B) by October 6.

Respondents and Intervenors will disclose their expert witnesses by name
and provide a bullet point summary of their opinions by October 13 and
will provide expert reports that comply with CRCP 26(a)(2)(B) by October
20.

Petitioners will disclose any additional rebuttal experts (or additional
opinions by previously disclosed expert) by name and provide a bullet point
summary by October 27.

No depositions or other discovery will be taken of any expert witness,
unless a witness cannot attend trial and a trial preservation deposition is
necessary.

b. Respondent Griswold’s position:

1.

ii.

The Secretary of State does not anticipate calling any expert witnesses and
therefore takes no position with respect to the timing of any such
disclosures.

The Secretary opposes depositions in this matter. Petitioners have brought
this matter primarily as a § 1-1-113 claim, which is “a summary proceeding
designed to quickly resolve challenges brought by electors, candidates, and
other designated plaintiffs against state election officials prior to election
day.” Frazier v. Williams, 2017 CO 85, § 11. Depositions are inconsistent
with this summary procedure and have not historically been available in
§ 1-1-113 proceedings.

c. Respondent Trump’s position:

1.

ii.

1il.

1v.

President Trump and Intervenors do not believe a protective order is
necessary or that Petitioners have met their burden of showing good cause
for one. This particularly applies to experts, who are supposedly well-
versed and well-known in their area of purported expertise, who will
produce opinion testimony, and who may seek rely on hearsay evidence.

President Trump and Intervenors seek immediate disclosure of Petitioners’
expert witnesses, particularly since Petitioners have already represented
that their experts were prepared to testify five days after Petitioners filed
their Petition.

Respondent does not object to other timelines for expert witness
disclosures.

Depositions of the expert witnesses are essential to prepare for trial.
Without depositions, Trump will be severely disadvantaged in filing any

Page 4 of 9



potential challenges under C.R.E. 702 and severely disadvantaged in cross-
examination. It will also substantially extend trial testimony.

v. Depositions of President Trump’s and Intervenor’s experts will occur the
week of October 23.

d. Intervenor Colorado Republican Party’s position:

i. The Colorado Republican Party reiterates its position, expressed in more
detail in the forthcoming motions to dismiss, that this case should not
proceed to discovery of any kind or an evidentiary hearing, as the
petitioners have failed to state a claim as a matter of law. Should this matter
proceed to discovery and a hearing regardless, the Colorado Republican
Party agrees with Respondent Trump regarding the discovery process
timeline and deadlines.

Exhibit list disclosure.
a. Petitioners’ position:

i. Ifparties have agreed (or the Court orders) sufficient protections to protect
witnesses from harassment and intimidation, each party will disclose a draft
exhibit list with exhibits on October 6.

ii. Each party will provide a supplemental exhibit list, including any
additional exhibits to respond to exhibits disclosed by other parties, and
objections to the October 6 exhibits by October 13.

iii. Parties will work to resolve objections and prepare a final exhibit list, with
remaining objections, by October 20.

b. Respondent Griswold’s position:

i. The Secretary does not anticipate introducing any exhibits and therefore
takes no positions with respect to exhibit list disclosures.

c. Respondent Trump’s position:

i. The entry of a protective order regarding the alleged potential harassment
and intimidation of witnesses is unnecessary to the production of exhibits.

ii. Petitioners will produce their draft exhibit list with exhibits immediately.

iii. President Trump and Intervenors will produce a draft exhibit list with
exhibits on October 16, 2023.

iv. Each party will provide a supplemental exhibit list, including any
additional exhibits to respond to exhibits disclosed by other parties, and

objections to exhibits by October 23, 2023
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d. Intervenor Colorado Republican Party’s position:

i. The Colorado Republican Party reiterates its position, expressed in more
detail in the forthcoming motions to dismiss, that this case should not
proceed to discovery of any kind or an evidentiary hearing, as the
petitioners have failed to state a claim as a matter of law. Should this matter
proceed to discovery and a hearing regardless, the Colorado Republican
Party agrees with Respondent Trump regarding the discovery process
timeline and deadlines.

5. Protection of petitioners, witnesses, and counsel from harassment and intimidation.
a. Petitioners’ counsel circulated a draft protective order to protect against
harassment and intimidation on September 21. Petitioners propose discussing a

process for considering a protective order at the September 22 status conference.

b. President Trump and Intervenors do not agree that this protective order is necessary
and would not include it for the reasons stated above.

6. Additional topics for discussion.

a. At the meet and confer sessions, the parties discussed raising the following topics
at the status conference:

i. The Court’s preference on hearing framework and logistics, including:
1. The possibility of remote testimony;

2. Whether the Court would like brief opening statements and closing
argument; and

3. The Court’s preferred technology setup for the presentation of
electronic evidence.

ii. Timing and other requirements for amicus briefs.
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Date: September 21, 2023

Respectfully submitted,

/s/ Eric Olson

Eric Olson, Atty. Reg. # 36414

Sean Grimsley, Atty. Reg. # 36422
Jason Murray, Atty. Reg. # 43652
Olson Grimsley Kawanabe Hinchcliff & Murray LLC
700 17th Street, Suite 1600

Denver, CO 80202

Phone: 303-535-9151

Email: eolson@olsongrimsley.com
Email: sgrimsley@olsongrimsley.com
Email: jmurray@olsongrimsley.com

Mario Nicolais, Atty. Reg. # 38589
KBN Law, LLC

7830 W. Alameda Ave., Suite 103-301
Lakewood, CO 80226

Phone: 720-773-1526

Email: Mario@kbnlaw.com

Martha M. Tierney, Atty. Reg. # 27521
Tierney Lawrence Stiles LLC

225 E. 16th Ave., Suite 350

Denver, CO 80203

Phone: 303-356-4870

Email: mtierney@tls.legal

Donald Sherman*

Nikhel Sus*

Jonathan Maier*

Citizens for Responsibility and Ethics in Washington
1331 F Street NW, Suite 900
Washington, DC 20004

Phone: 202-408-5565

Email: dsherman(@citizensforethics.org
Email: nsus@citizensforethics.org
Email: jmaier@citizensforethics.org
*Pro hac vice admission pending

Counsel for Petitioners

Add counsel for Respondents and Intervenors
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CERTIFICATE OF SERVICE

I served this document on September 21, 2023, by Colorado Courts E-filing and/or via electronic
mail as follows:

Michael T. Kotlarczyk

Grant Sullivan

Colorado Attorney General's Office
mike.kotlarczyk@coag.gov
grant.sullivan@coag.gov

Attorneys for Secretary of State Jena Griswold in her official capacity as Colorado Secretary of
State

Scott E. Gessler

Geoffrey N. Blue

Justin T North

Gessler Blue LLC
gblue@gesslerblue.com
jnorth@gesslerblue.com
sgessler@gesslerblue.com

Attorneys for Donald J. Trump

Michael William Melito
Melito Law LLC
melito@melitolaw.com

Robert Alan Kitsmiller
Podoll & Podoll, P.C.
bob@podoll.net

Benjamin Sisney

Jay Sekulow

Jordan Sekulow

Nathan Moelker

American Center for Law and Justice
bsisney@aclj.org

sekulow(@aclj.org
jordansekulow@aclj.org
nmoelker@aclj.org

Jane Raskin
Raskin & Raskin PA
jraskin(@raskinlaw.com

Attorneys for Proposed Intervenor Colorado Republican State Central Committee
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S/ Eric Olson
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