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Dear Colorado Supreme Court:
I am writing in support of the proposal to change CRPC 3.8(d) to more specifically state what the
prosecution must do to comply with Brady and when they should be making such disclosures. In my
view, the prosecution currently does not do many of the actions described in the proposal despite
the fact that it would impact my clients’ sentence or be directly exculpatory in their cases. For
example, the prosecution in our jurisdiction refuses to provide the criminal histories of witnesses
automatically unless and until a case is set for trial. There are 100s of other examples I could provide
with troubling Brady violations, but suffice to say, nothing has every really changed out here. We
often are left with no remedy for these failures as the Court rarely, if ever, provides a meaningful
sanction. My hope would be that with the clearer mandates of the rule, that trial courts might
actually start to enforce this rule. If not, ARC would be able to also take action and provide an
opportunity for meaningful change. Thank you for your consideration.
Respectfully,

Scott J. Burrill
Supervising Deputy Public Defender
Grand Junction Office
114 N. Spruce St. Ste. 300
Grand Junction, CO 81501
(970) 245-9122 ext. 1921 (phone)
(970) 245-1170 (fax)

PUBLIC COMMENT: PROPOSED CHANGES RPC 3.8(d)
Dear Members of the Supreme Court Standing Committee on the Rules of Professional Conduct:
We write to comment on the proposed changes to Colorado Rule of Professional Conduct
3.8(d) with several suggestions that we believe will further the purpose and clarity of the rule. As
background, we are Colorado Attorneys Against Police Violence (CAAPV), a group of lawyers and
advocates who seek to transform the criminal legal system by working to end law enforcement
violence against marginalized communities in all its forms. One of our key issue areas is working
to address inequities in the criminal system and unjust prosecution.
As attorneys and advocates who work with and represent individuals facing criminal
charges, including those who are indigent, and/or are disproportionately members of marginalized
communities, we have seen first-hand that prosecutors repeatedly fail to disclose information
favorable to our clients. We have also spent a significant amount of time researching, investigating,
and documenting these all-too-frequent abuses across the state. There can be no question that
prosecutors often fail to disclose favorable information, but the instances in which a prosecutor
faces any sort of discipline for such failures are exceedingly rare.
It is clear that existing rules and laws are insufficient to ensure that prosecutors disclose
favorable information in a timely manner. Revising Colo. RPC 3.8(d) to clearly state that
prosecutors have an obligation to take affirmative steps to search out and disclose favorable
information is an important step in increasing fairness and prosecutorial accountability. It is
essential that the rule be changed to abrogate In re Attorney C, 47 P.3d 1167 (Colo. 2002), in the
manners discussed in the September 14, 2021 letter from the subcommittee formed to address the
potential rule change, authored by Jessica Yates from OARC—i.e. eliminating the standard of
intentionality and the requirement of a materiality determination by the prosecutors holding the
favorable information. As OARC investigators have advised us, the In Re Attorney C intentionality
standard has made it virtually impossible to open investigations against prosecutors. This is so
even when courts have reversed convictions due to prosecutors’ concealment of favorable
information, and even after trial courts have issued Rule 16 sanctions against prosecutors.
As such, eliminating the intentionality standard is necessary to effectuate the purpose of the
proposed rule change. Moreover, many courts have recognized that a materiality determination is
simply unworkable in a pretrial situation. As the Ninth Circuit has held:

A trial prosecutor’s speculative prediction about the likely materiality of
favorable evidence . . . should not limit the disclosure of such evidence,
because it is just too difficult to analyze before trial whether particular
evidence ultimately will prove to be “material” after trial. Thus, there is a
significant practical difference between the pretrial decision of the prosecutor
and the post-trial decision of the judge.
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United States v. Olsen, 704 F.3d 1172, 1183 (9th Cir. 2013) (quotation marks omitted); see also
United States v. Naegele, 468 F. Supp. 2d 150, 153 (D.D.C. 2007) (expressing the view “that the
post-trial ‘materiality’ standard is irrelevant to pretrial and in-trial Brady decisions to be made by
prosecutors and trial judges” (quoting United States v. Safavian, 233 F.R.D. 205, 206-07 (D.D.C.
2006)); United States v. Acosta, 357 F. Supp. 2d 1228, 1232 (D. Nev. 2005) (“[T]he government
urges Brady’s materiality standard is the limit of the duty to disclose. This court cannot agree. . . .
Brady’s concern whether a constitutional violation occurred after trial is a different question than
whether Brady is the full extent of the prosecutor’s duty to disclose pretrial.”); United States v.
Safavian, 233 F.R.D. 12, 16 (D.D.C. 2005) (“The prosecutor cannot be permitted to look at the case
pretrial through the end of the telescope an appellate court would use post-trial.”); United States v.
Carter, 313 F. Supp. 2d 921, 925 (E.D. Wis. 2004) (“[I]n the pretrial context, the court should
require disclosure of favorable evidence under Brady and Giglio without attempting to analyze its
‘materiality’ at trial. The judge cannot know what possible effect certain evidence will have on a
trial not yet held.”); United States v. Sudikoff, 36 F. Supp. 2d 1196, 1198-99 (C.D. Cal. 1999)
(determining that Brady materiality standard “is only appropriate, and thus applicable, in the
context of appellate review”); see generally Alex Kozinski, Criminal Law 2.0, 44 Geo. L.J. Ann.
Rev. of Crim. Proc. iii, viii-ix (2015) (“This puts prosecutors in the position of deciding whether
tidbits that could be helpful to the defense are significant enough that a reviewing court will find it
to be material, which runs contrary to the philosophy of the Brady/Giglio line of cases and
increases the risk that highly exculpatory evidence will be suppressed.”).
While we are in agreement with the goals of the proposed rule change, we are concerned
that certain language in the rule and comment will undermine these goals. First, the last sentence
of the revised rule is important in imposing an affirmative obligation on prosecutors to seek out
information in the possession of other agencies. The rule should make clear, however, that a
prosecutor does not fulfill this obligation simply by sending out a generic request to investigating
agencies. The last sentence of the revised comment 3 appears to do the opposite. Allowing a
prosecutor to fulfill their obligation to “make diligent efforts to obtain information” merely by
submitting an “inquiry” is at odds with the language of the rule, the rule’s intent, and with existing
case law. See People v. District Court, 793 P.2d 163, 167 (Colo. 1990) (holding that it is
“incumbent upon the prosecutor to promulgate and enforce rigorous and systematic procedures
designed to preserve all discoverable evidence gathered in the course of a criminal investigation”).
Thus, the rule should make clear that a prosecutor’s failure to comply is not excused by another
agency’s failure to provide information.
Second, the last sentence of the proposed rule should be changed to reflect that if an agency
refuses to produce information, the prosecutor must alert not only the defense, but also the court
overseeing the case. The burden should not fall on the defense to take steps to produce information
that ethical and procedural rules as well as the Federal and State Constitutions require the
prosecution to produce.
Third, we suggest removing the sentence in the comment reading: “However, a finding of a
violation of paragraph (d) should not itself be the basis for relief in a criminal case.” The Rules of
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Professional Conduct are rules governing the conduct of attorneys; they are not rules of criminal
procedure and do not guide the decisions of judges within a particular case. The proper basis for a
sanction in a criminal case is guided by the Colorado Rules of Criminal Procedure, the federal and
state constitutions, and relevant statutes. This sentence in the comment would improperly intrude
on a judge’s discretion to impose sanctions when appropriate, and the Committee should remove
that sentence from the comment.
Last, consistent with Kyles v. Whitley, 514 U.S. 419, 438 (1995), the revised rule makes
clear that prosecutors cannot rely on what is in their file, but have an affirmative obligation to seek
out information favorable to the defense. Yet the comment then appears to counter this obligation
by stating, “Whether a prosecutor reasonably should know of the existence of information that must
be disclosed will depend on the facts and circumstances of the case, including whether anyone has
alerted the prosecutor to the likely existence of information that has not yet been discovered.” That
a prosecutor has been alerted to the existence of favorable information, but still failed to disclose
that information, may be a relevant consideration in determining the sanction for a prosecutor who
has violated their ethical obligations. However, this should not be a consideration in determining
whether the prosecutor violated their ethical obligations in the first place. We therefore ask that the
Committee remove this sentence from the comment.
We thank the Committee for this opportunity to comment on this important rule. We hope
the Committee moves forward with revising RPC 3.8(d) and incorporates the changes we have
suggested.

Sincerely,
Colorado Attorneys Against Police Violence
Iris Eytan, Erika Unger, Eric Klein,
David Maxted, Nicole Duncan, Jes Jones,
Elie Zwiebel, Lindsey Webb, Kyriaki Counsel,
Joyce Akhahenda, LaQunya Baker, Helen Oh, and
Z Williams
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RE: CCDB PUBLIC COMMENT: PROPOSED CHANGES TO RPC 3.8(d)
Dear Rules Committee Members,
The Colorado Criminal Defense Bar supports the goals expressed in Ms. Yates’s
September 14, 2021, letter explaining why Colo. RPC 3.8(d) should be modified.
Specifically, language that clarifies that violations of RPC 3.8(d) do not require
evidence of intentional misconduct will avoid conflicts with the established,
controlling law that prosecutors cannot evade responsibility for discovery violations
by claiming that law enforcement was to blame for withholding discoverable
information. “Brady suppression occurs when the government fails to turn over even
evidence that is ‘known only to police investigators and not to the prosecutor[.]’”
Youngblood v. West Virginia, 547 U.S. 867, 869-70 (2006) (per curiam) (quoting
Kyles v. Whitley, 514 U.S. 419, 438 (1995)).
However, we believe the current proposed language fails to communicate the intent of
the Rules Committee with sufficient clarity. If language is added to the rule that a
prosecutor’s failure to comply with RPC 3.8(d) cannot be excused by another
agency’s failure to provide the prosecutor with the Brady material at issue, regardless
of whether the prosecutor was aware that the material existed, the CCDB would
support the proposed rule change. While proposed language in comment 3 does
articulate that, the CCDB feels it is important that this appears in the body of the rule
itself, consistent with the fact that the text of the Rules is authoritative, and the
comments serve only as guides to interpretation. Colo. RPC Scope [21].
Additionally, the current proposed language requires the prosecutor to alert the
defense about information it is unable to obtain from agencies involved in the case.
The CCDB opposes this because that language shifts the burden to the defense to
ferret out information that the prosecution is required to provide in discovery,
including seeking judicial intervention against the non-cooperating agency, and to
insulate the prosecutor from any ethical violation so long as the defense is “alerted” to
the information. This Court has rejected the notion that the defense must make
reasonable efforts to obtain information Brady requires the prosecution to provide.
People v. Bueno, 409 P.3d 320, 328 (Colo. 2018) (declaring that “the defense need not
search for a needle in a haystack”). The CCDB urges this Court to amend the
proposed language to require the prosecution to alert both the defense and the court
immediately when such a situation arises.
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The current proposed language also includes a new version of comment 3. The CCDB opposes three
sentences in the comment as they are currently written.
The first sentence is: “However, a finding of a violation of paragraph (d) should not itself be the basis
for relief in a criminal case.” The CCDB believes that it is improper for this Court to adopt language in
a comment to the Rules of Professional Conduct that would hamstring a trial court’s discretion to
address discovery violations in light of the particular facts and circumstances of an individual case. The
“multiplicity of considerations involved and the uniqueness of each case” requires that the trial court’s
decision to sanction a discovery violation must be afforded “great deference[.]” People v. Lee, 18 P.3d
192, 196 (Colo. 2001). Accordingly, the CCDB does not support this portion of the proposed language
and asks this Court not to adopt it.
The second sentence is: “Whether a prosecutor reasonably should know of the existence of information
that must be disclosed will depend on the facts and circumstances of the case, including whether anyone
has alerted the prosecutor to the likely existence of information that has not yet been discovered.” This
language cannot be squared with the prosecution’s affirmative “duty to learn of any favorable evidence
known to the others acting on the government’s behalf in the case, including the police.” Kyles, 514
U.S. at 437. In Kyles, the prosecution “suggested … that it should not be held accountable under
Bagley and Brady for evidence known only to police investigators and not to the prosecutor.” The Court
emphatically rejected that suggestion:
In the State’s favor, it may be said that no one doubts that police
investigators sometimes fail to inform a prosecutor of all they know. But
neither is there any serious doubt that procedures and regulations can be
established to carry [the prosecutor’s] burden and to insure
communication of all relevant information on each case to every lawyer
who deals with it. Since, then, the prosecutor has the means to discharge
the government’s Brady responsibility if he will, any argument for
excusing a prosecutor from disclosing what he does not happen to know
about boils down to a plea to substitute the police for the prosecutor, and
even for the courts themselves, as the final arbiters of the government’s
obligation to ensure fair trials.
514 U.S. at 438 (internal quotation marks and citations omitted) (alteration in original) (emphasis
added). The proposed sentence creates an incentive for prosecutors not to take the affirmative action
Brady requires to protect themselves from disciplinary sanctions by being able to rely on the fact that no
one “alerted” them to discoverable information as a defense to an ethical violation. Because that is
incongruous with established authority, the CCDB asks this Court to reject this sentence.
The third sentence is: “The last sentence of paragraph (d) is satisfied by an inquiry limited to
information known to the agency as a result of activity in the current case.” This sentence is at odds
with the prosecutor’s duty to “ensure that a flow of information is maintained between the various
investigative personnel and his or her office sufficient to place within his or her possession or control all
material and information relevant to the accused and the offense charged.” Crim.P. 16(I)(b)(4). Merely
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making “an inquiry” conflicts with this Court’s recognition that it is “incumbent upon the prosecutor to
promulgate and enforce rigorous and systematic procedures designed to preserve all discoverable
evidence gathered in the course of a criminal investigation.” People v. District Court, 793 P.2d 163, 167
(Colo. 1990). As well, the notion that the prosecution’s ethical obligation extends only to “information
known to the agency as a result of activity in the current case” is untenable. See Crim.P. 16(I)(b)(4)
(prosecution’s obligation extends to “all material and information relevant to the accused and the offense
charged.”). For these reasons, the CCDB does not support this sentence and believes it should not be
adopted.
Thank you for your thoughtful consideration of our public comments.
Respectfully,

Beale Tejada
President Colorado Criminal Defense Bar
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January 12, 2022
RE: Proposed Revision of CRPC 3.8
Responsibilities of the Prosecutor
Public Comment
Committee Members:
I am a retired DA from the 4th JD (1988-2008), overseeing the grand jury, trying homicides, economic crimes, and a
felony docket. I also practiced Criminal Defense (2009-2010). From 1981 to 1985 I was also a DA in Dallas, Texas. I
will be retiring as an ALJ next month. I do not have a stake in the outcome of these proceedings, other than my
desire to see a fairly adminstered criminal justice system, which I believe has been unfairly maligned as of late. I will
not be able to attend the public hearing, so here is my written comment.
As it is so broadly worded, the potential for abuse of this well-intentioned, but misguided Rule is very real. I would
never engage in such abusive practices as a defense attorney, nor would most of local bar down in the 4th. There
are exceptions, however, expecially when the stakes are high, and the ‘ends might justify the means’ in the minds of
some. I’ve experienced that mindset firsthand, and it’s not pleasant. Assuming, arguendo, that no attorney would
ever support it (a blanket assumption we should avoid), nothing would prevent even an honest attorney from
explaining the Rule to his client, who could then act on his own, or instruct others to do so. And, of course, there are
list-serves out there for everyone, even those accused of crimes. A lengthy prison sentence prospect can bring out
the worst in people. Even if such ruse could ever be proven, would it deter someone in major trouble?
Please note that no DA in his right mind would fail to disclose any “information” (no longer evidence, with some
likelihood of admission) no matter how tenuous, lest he be brought before Regulation Counsel. And immediately.
Pure self-preservation, and who could fault the DA? Everything imaginable has the potential for exculpability, and it
is patently unfair to put the burden on an overworked DA to screen anything prior to disclosure.
With all that, please consider these scenarios:
One week before a major trial starts next Monday, someone leaves a voicemail for the DA, (make it a burner phone,
so it cannot be traced, or just a cell call, from someone who simply later denies having ever placed such a call):
“Joe Smith is innocent. I saw John Jones pull the trigger. (then provides salient details, available from the police
reports) I’ll be down to the DA to tell you all about it next Monday. 9:00 am sharp, front desk. I’m ‘Jim’ (click).”
Same message, but it’s the day before the trial.
Same message, but it’s during jury selection.
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Same message, but it’s right before jury instructions.
Of course, “Jim” never shows, but what DA would risk it? He immediately discloses what he knows (which is the
message), and then what happens? Motion for Continuance, Motion for Mistrial, Motion for New Trial-and who could
blame them? Who could blame the Judge for granting it? What elso could the DA do but wait for “Jim” to show up?
Personally, I’d rather lose every case I have than even get accused of unethical conduct. That winds up in the
papers. Is this what you really want?
Of course, “Jim” calls back and says he couldn’t make it, but will call back with a new time to show up. “Jim” has just
hijacked the criminal justice system.
Maybe “Jim” calls and leaves ‘clues’ to run down. Maybe “Jim” leaves vague contact infomation for “James”, who
heard John Jones confess to the shooting. James used to work as a roofer somewhere, but he moves around a
lot. He also goes by “Cowboy”.
Eventually, this could all play out, but maybe the DA’s case begins to fall apart a year later, due to the passage of
time, legit witnesses move away or disappear, cops retire or move, or get fired for unrelated reasons. Resources are
wasted. Lives are wrecked more than they already were.
Make it a simple drug case. Domestic violence misdemeanor. Whatever it is, “Jim” just might place that call. Or write
a letter. Or send an email- routed through Russia.
Please do not think this is some impossible scenario. Some permutation is likely over time, somewhere, especially
given the stakes. Resourceful people can be unencumbered by a conscience.
The existing Rule was not broken. It does not need to be ‘fixed’ in this fashion. Maybe tweaked in some fashion-if
real examples of real injustices are brought forth, but please don’t adopt this as written. You will turn a procedural
shield into a sword. Bad policy.
What has been the experience in other states? How would you even really know that, if it doesn’t result in some
disciplinary action against a DA?
I hope the point has been made, but please contact me if you have questions or concerns. I believe the system is
overburdened as it is, but populated by well-intentioned persons on all sides. Please don’t invite chaos, even in some
limited fashion.
Bill Edie
719 238 6262
edie1994@tdsmail.com
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Committee member;
In my 40+ years of practice, I have observed "good" prosecutors who are already practicing
this rule. It seems a little sad that a duty to disclose and basic honesty need to be further
legislated by a new rule. A Fresh look at our Lawyers Oath is always a good practice.
-Yours truly,
Rickey A. Fitzsimmons
1435 Stuart Street
Denver CO 80204
(303) 629-1444
rickey@fitzsimmonslaw.com

January 18, 2022
The Colorado Supreme Court
Denver, Colorado
Re:

Public comment re proposed Rule 3.8 of the Colorado Rules of Professional
Conduct

To the Court:
I am writing to provide public comment on the proposed changes to Rule 3.8
of the Colorado Rules of Professional Conduct, which concern the special duties of
a prosecutor.
I have been practicing law for more than 25 years, in D.C., California, and
Colorado. My practice emphasizes criminal defense at all stages of litigation in
federal and state courts – including trials, direct appeals, postconviction litigation –
as well as civil-rights and open-records litigation and clemency advocacy. In
recent years, I have also worked to exonerate prisoners in Colorado who are
actually innocent of the crimes for which they were convicted and incarcerated.
My comments derive from all of my legal experience in this state and others.
I enthusiastically support the proposal’s intent to ensure that prosecutors
adequately and timely disclose favorable information to those accused of crimes
and their counsel. In particular, I would like to emphasize the importance of
requiring such disclosure before the process of plea bargaining has concluded.
Due to the existence of several significant lengthy, mandatory sentences required
by Colorado statutes, there are often great extremes between the penalty attached
to a plea offer that is extended and the penalty the accused will receive if they
exercise their constitutional right to trial and are convicted. For example, it is not
uncommon in this state for prosecutors to offer probation to certain individuals
accused of sexual offenses under the Lifetime Supervision Act (where conviction
at trial carries a mandatory indeterminate lifetime prison sentence). I currently
represent clients who were offered misdemeanors or a small handful of years in
prison if they pleaded guilty but then received 64 years or life in prison for
proceeding to trial. Asking accused individuals—many of whom lack higher
education and who suffer from mental illness or drug addiction—to make such
weighty decisions without full information about favorable information necessary

to defend their cases is coercive, unfair, cruel, and unjust. It should also be
unethical.
I am generally familiar with the more detailed comments submitted by the
Colorado Criminal Defense Bar and Colorado Attorneys Against Police Violence,
and I support those suggested revisions as well.
Thank you for considering this input.
Very Truly Yours,
s/ Gail K. Johnson
Gail K. Johnson

COMMENT TO PROPOSED ETHICAL RULE CHANGE 3.8 (d).
Committee: I write to support this proposed rule change to Rule 3.8(d). This change is much
needed. Over the 30+ years that I have been a criminal defense lawyer, I have seen accidental
and intentional withholding of discovery materials by the prosecution. All, I repeat all, of these
incidents effected the trustworthiness of the criminal justice process. We grant to prosecutors
the right and responsibility of being the “giver” of information – they are fundamental to the
bedrock fairness of our system – a system that we know fails from time to time. Any rules and
demands that we can use to ensure the “fairness” we, as a profession, should and must do.
I am moved to write today because I am involved in a case that has this exact discovery
problem. The prosecutors involved are withholding critical Brady material by saying that it is
not part of the pending case but rather the part of an “on-going investigation” in a potentially
different case. Of course, THEY know all the information, but they want to withhold it from the
Defendant and his counsel. They do not feel compelled to even involved a judge and so the
obligation of truthfulness and disclose falls squarely on defense counsel and by the way, how
do I actually KNOW about this situation – accidental! A few pages of discovery – with clear
Brady material- were “accidentally” mixed into the discovery in the pending case, they just
refuse to give us the rest.
This rule will change or at least WARN DAs that they proceed in these underhanded efforts at
their peril.
Roberta “Bert” Nieslanik
Reg. # 14241
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Put some sanctions in here or the DA’s and courts will never follow or enforce these rules.

U.S. Department of Justice

January 18, 2022

Colorado Supreme Court
2 E. 14th Avenue
Denver, CO 80202
Email: supremecourtrules@judicial.state.co.us
Dear Justices:
On behalf of the U.S. Department of Justice (“the Department”), including the many
Assistant United States Attorneys (“AUSAs”) and Department attorneys who practice in Colorado,
we write to comment on the proposed changes to Colorado Rule of Professional Conduct 3.8(d)
(“Colorado Rule 3.8(d),” “Rule 3.8(d)” or “the Rule”) recommended by the Standing Committee
on the Colorado Rules of Professional Conduct (“the Committee”). We hold Department attorneys
to the highest standards of professional conduct, and expect them to view their disclosure
obligations broadly and comply with them promptly. 1 Accordingly, the Department supports the
goal underlying Colorado Rule 3.8(d), which is to ensure that prosecutors are “ministers of justice”
and adhere to an ethical standard that instills public confidence in the outcome of criminal trials.
See COLO. RULES OF P ROF’L CONDUCT R. 3.8 cmt. [1]. We appreciate the opportunity to comment
on the proposed changes to the Rule.
The current version of Colorado Rule 3.8(d), when combined with this Court’s seminal
and influential opinion, In re Attorney C, 47 P.3d 1167, 1170 (Colo. 2002), provides sound and
clear guidance about the appropriate application of the Rule to achieve its purpose. The proposed
changes, however, create ambiguous standards for prosecutors and fail to include an explicit good
faith standard that the Committee appeared to contemplate. They also appear to conflict with
settled U.S. Supreme Court precedent. Compare Proposed Rule 3.8(d)’s text requiring disclosure
of all information that a prosecutor “knows or reasonably should know could . . . affect a
defendant’s critical decisions in the case,” (explaining, in its Comment, that “[t]he phrase ‘affect
a defendant’s critical decisions in the case’ includes the decision whether to accept a plea
disposition”) and the proposed rule text stating that “[a] prosecutor may not condition plea
negotiations on postposing disclosure of information known to the prosecutor that negates the guilt
of the accused.” (emphasis added) with United States v. Ruiz, 536 U.S. 622, 633 (2002) (holding
that there is no constitutional obligation to disclose favorable impeachment evidence before a
The Department’s Justice Manual imposes disclosure obligations that exceed th ose required by federal substantive
law. See, e.g., Justice Manual § 9-5.001, et seq. (prosecutors are advised to view materiality broadly and err on the
side of disclosing exculpatory and impeachment information).
1

1

defendant pleads guilty). For these reasons, the Department opposes the current proposed changes
to the Rule.2 If the Court decides that changes are appropriate, we respectfully request that the
Court return the proposed rule to the Committee to clarify the vague terms introduced by the
proposed changes, remove the conflict with U.S. Supreme Court precedent, and add a good faith
exception and specific mens rea of intentionality.
I.

The Current Rule, and this Court’s Current Interpretation of It, Provide Clear
and Effective Guidance to Prosecutors.

This Court’s longstanding interpretation of Rule 3.8(d) in In re Attorney C continues to
provide clear and effective ethical guidance about the application of Rule 3.8(d) to achieve its
purpose of ensuring prosecutors provide criminal defendants with appropriate discovery. See In re
Attorney C, 47 P.3d at 1170. This Court’s approach has withstood the test of time and has been
followed by numerous other jurisdictions since it was issued nearly 20 years ago. See, e.g., United
States v. Weiss, Criminal Case No. 05-CR-179-B, 2006 WL 1752373, at *5-7 (D. Colo. June 21,
2006); In re: Petition to Stay the Effectiveness of Formal Ethics Opinion 2017-F-163, 582 S.W.3d
200 (Tenn. 2019); In re Seastrunk, 236 So. 3d 509, 518-19 (La. 2017); State ex rel. Okla. Bar
Ass’n v. Ward, 353 P.3d 509, 520-522 (Okla. 2015); In re Riek, 834 N.W.2d 384, 388-393 (Wis.
2013); cf. Disciplinary Counsel v. Kellogg-Martin, 923 N.E.2d 125, 129-130 (Ohio 2010); N.C.
RULES OF P ROF’L CONDUCT R. 3.8(d) (requiring “timely disclosure to the defense of all evidence
or information required to be disclosed by applicable law, rules of procedure, or court opinions
including all evidence or information known to the prosecutor that tends to negate the guilt of the
accused or mitigates the offense”) (emphasis added) & N.C. RULES OF P ROF’L CONDUCT R. 3.8
cmt. [4] (“Every prosecutor should be aware of the discovery requirements established by statutory
law and case law. See, e.g., N.C. Gen. Stat. §15A-903 et. seq, Brady v. Maryland, 373 U.S. 83
(1963); Giglio v. U.S., 405 U.S. 150 (1972); Kyles v. Whitley, 514 U.S. 419 (1995).”).3

To the extent that the Attorney Regulation Counsel’s September 14, 2021, cover letter explaining the Committee’s
recommendations could be interpreted to suggest that the Department previously supported the proposed rule
changes, the Department does not, in fact, support them. The Department has consistently endorsed this Court’s
interpretation of the existing rule set forth in Attorney C. Although an Assistant United States Attorney who
previously participated on the Committee in her personal capacity voted in favor of the proposed rule, that AUSA’s
vote does not reflect the Department’s position. The other AUSA who serves on the Committee in his official
capacity was unable to participate during the September 24, 2021, vote on the proposed rule changes.
2
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But see McMullan v. Booker, 761 F.3d 662, 675 (6th Cir. 2014); Brooks v. Tennessee, 626 F.3d 878, 892–93 (6th
Cir. 2010); In re Larsen, 379 P.3d 1209, 1212, 1215-1218 (Utah 2016) (observing that the standard under Utah Rule
3.8(d) is “different” and “distinct” from the Brady standard); see also United States v. Wells, No. 3:13-CR-00008RRB, 2013 WL 4851009, at *4 (D. Alaska Sep. 11, 2013); United States v. Acosta, 357 F. Supp.2d 1228, 1232-36
(D. Nev. 2005); In re Kline, 113 A.3d 202, 212-216 (D.C. 2015); In re Feland, 820 N.W. 2d 672, 678 (N.D. 2012);
Schultz v. Comm’n for Lawyer Discipline, No. 55649, 2015 WL 9855916 (Tex. Bd. Discipl. App. Dec. 17, 2015);
State Bar of Ariz. Comm. on the Rules of Prof’l Conduct, Formal Op. 94-07 (1994); Ass’n of the Bar of the City of
N.Y. Prof’l Ethics Comm., Formal Op. 2016-3 (July 22, 2016); Va. State Bar Standing Comm. on Legal Ethics,
Legal Ethics Op. 1862 (2012); cf. CAL. RULES OF PROF ’L CONDUCT R. 3.8 cmt. [3]; M ASS . RULES OF PROF ’L
CONDUCT R. 3.8 cmt. [3A].
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The Department has a significant interest in ensuring that any obligations imposed on
federal prosecutors by the State of Colorado are clear, appropriate, and consistent with a
Department prosecutor’s obligations under federal law. Accordingly, our comments generally
focus on the effect the proposed rule changes would have on federal prosecutors, whose discovery
obligations under federal law may be different from the discovery obligations imposed on state
prosecutors under Colorado law. Compare Brady v. Maryland, 373 U.S. 83 (1963) (requiring
disclosure of material information); Giglio v. United States, 405 U.S. 150 (1972); Kyles v. Whitley,
514 U.S. 419 (1995); and FED.R.CRIM .P. 16 with COLO.R.CRIM .P. 16 Annotation II, Disclosure to
Defendant (2021) (“Remedial purpose of automatic disclosure requirement in subsection (I)(a)(1)
is broader than merely to ensure disclosure of evidence known to prosecution but unknown to
defense. Disclosure of evidence within scope of rule is required whether or not material to the
case, whether or not requested by defense, and whether or not it pertains to witnesses endorsed by
the defense or who would be called by prosecution only for rebuttal purposes. . . .”) (citing People
v. Alberico, 817 P.2d 573 (Colo. App. 1991) (emphasis added). We see no compelling reason for
the Court to reject the clear standards imposed by Rule 3.8(d) and In re Attorney C because they
provide useful guidance to both state and federal prosecutors about the scope of their ethical
disclosure obligations and adequately ensure that they will comply with them. See In re Attorney
C, 47 P.3d at 1170 (declining to impose “inconsistent” obligations on prosecutors and concluding
Colorado Rule 3.8(d) is coextensive with a prosecutor’s substantive law obligations).
In particular, we think that the proposed rule may have a more profound and detrimental
impact on federal prosecutors because the changes would impose on them inconsistent legal and
ethical disclosure obligations, unlike their state counterparts. Imposing these conflicting
obligations is unnecessary because enforcement of existing Colorado Rules of Professional
Conduct (“Colorado Rules”) is sufficient to address an apparent concern motivating the proposed
changes, i.e., tethering prosecutors’ ethical disclosure requirements to their substantive law
disclosure obligations allows prosecutors to escape discipline if a court fails to reverse a conviction
or dismiss charges due to the non-disclosure. This concern can be accommodated by alternative
options for discipline under the existing Colorado Rules that allow federal and state prosecutors to
be held equally accountable for their respective legal disclosure requirements. Colorado state
prosecutors already are required by their rules of criminal procedure to make disclosures of
evidence regardless of materiality, even if Rule 3.8(d) is interpreted to be coextensive with a
prosecutor’s substantive law obligations. See COLO.R.CRIM .P.16 Annotation II (discussed above).
Therefore, broadening the scope of Rule 3.8(d) is unnecessary because if state prosecutors
disregard their obligations under the state procedural rule or a discovery order requiring state
prosecutors to make disclosures regardless of materiality, that conduct likely would run afoul of
Colorado Rule 3.4(c), which prohibits lawyers from “knowingly disobey[ing] an obligation under
the rules of a tribunal[.]” COLO. RULES OF P ROF’L CONDUCT R. 3.4(c). Although federal
prosecutors are held to a different legal disclosure standard, they are required to follow a court’s
discovery orders, rules of criminal procedure, and the Department’s policies (which require broad
disclosures); thus, they are subject to discipline if those obligations are not satisfied even if Rule
3.8(d) remains unchanged. In short, the existing Colorado Rules – particularly, Rule 3.8(d) and
3.4(c) – already account for differences between state and federal law and provide a basis to
sanction conduct that runs afoul of expected ethical behavior for both state and federal
3

prosecutors. 4 Therefore, adjusting Rule 3.8(d)’s clear standard as articulated in Attorney C is
unnecessary.
II.

The Proposed Changes to the Rule Transform a Clear Ethical Standard into an
Ambiguous, Vague, and Unenforceable One .

The proposed changes would subject federal prosecutors to discipline based on undefined
disclosure obligations that differ from those imposed by federal substantive law. These differences
pose significant issues, and they unnecessarily disrupt the careful balancing of interests reflected
in the existing constitutional, statutory, and rule-based discovery obligations. The U.S. Supreme
Court, for example, has held that the Constitution requires the prosecution to disclose to the
defendant all exculpatory and impeachment evidence that is material to guilt or punishment. See,
e.g., Brady v. Maryland, 373 U.S. 83 (1963); Giglio v. United States, 405 U.S. 150 (1972); Kyles
v. Whitley, 514 U.S. 419 (1995). The Supreme Court also has made clear, however, that there is
no constitutional obligation to disclose favorable impeachment evidence before a defendant pleads
guilty. See Ruiz, 536 U.S. at 633.
The disciplinary venue is not the best forum to introduce uncertainty with respect to the
Rule’s application in complicated and nuanced discovery disputes. As this Court observed in
Attorney C, the “[there is] an adjudicative system in place that deals regularly with discovery
issues, and also an attorney grievance system that is ill-suited to addressing any but the most
serious discovery violations.” In re Attorney C, 47 P.3d at 1174. For good reason, this Court did
not “wish the possibility of a grievance proceeding to permeate every discovery dispute in a
criminal case,” and refused to “interfere with the discretion of trial courts to handle discovery
disputes in the way dictated by the facts of the case” by defining the terms of the Rule accordingly.
Id. The proposed rule poses the threat envisioned in Attorney C. If adopted, it would undermine
the ongoing debate about how best to balance the competing interests involved in criminal
discovery, introduce uncertainty into the discovery process, and raise the specter of discipline in
routine discovery disputes. See In re Attorney C, 47 P.3d at 1174 (noting that the Preamble to the
Colorado Rules of Professional Conduct cautions against parties using the Rules as procedural
weapons and observing that “[i]n the context of discovery in criminal cases, that danger is a real
one. We do not wish to create a mechanism that could be used to obstruct the progress of a case.”).
Thus, we respectfully urge this Court to refrain from adopting the proposed rule changes.

We also note that, with respect to a Rule 3.8(d) violation, although prosecutors might rely on a court’s
determination of whether the nondisclosed evidence was material in defending against an allegation of impropriety,
that finding alone would not necessarily exonerate a prosecutor who acted deliberately in concealing in formation
favorable to a defendant. “The Rules presuppose that disciplinary assessment of a lawyer's conduct will be made on
the basis of the facts and circumstances as they existed at the time of the conduct in question.” COLO. RULES OF
PROF ’L CONDUCT , PREAMBLE ¶ 20. Although the court’s findings regarding the evidence’s impact on the case is
relevant, it is not dispositive and prohibitive of discipline if the totality of a prosecutor’s conduct violates the
Colorado Rules.
4
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A. The Proposed Rule Contains Undefined Terms and Phrases, Promotes Confusion,
and Fails to Provide Meaningful Guidance.
As the Preamble to the Colorado Rules of Professional Conduct makes clear, “[t]he Rules
are designed to provide guidance to lawyers and to provide a structure for regulating conduct
through disciplinary agencies.” COLO. RULES OF P ROF’L CONDUCT, P REAMBLE ¶ 20. The proposed
rule changes unnecessarily make muddy what is clear, raise more questions than they answer, and
fail to provide meaningful guidance. As the Tennessee Supreme Court recently observed in
considering an analogous attempt to alter its version of Rule 3.8(d), “ethical rules requir[ing]
prosecutors to consider different standards than their constitutional and legal requirements [have]
the potential to bring about a myriad of conflicts.” In re: Petition to Stay the Effectiveness of
Formal Ethics Opinion 2017-F-163, 582 S.W.3d 200, 209 (Tenn. 2019).
The proposed rule rejects Attorney C’s holding that the current Rule and substantive law
are coextensive, i.e., the disclosure obligations in the proposed rule no longer are limited to
information that is “material” under Brady and its progeny, and the Rule’s “tends to negate the
guilt of the accused” or “tends to mitigate the offense” language is left undefined in the text and
comments. If Attorney C were superseded by the proposed rule, the years of precedent following
Attorney C would lose its force, and there would be a dearth of guidance from cases or bar opinions
that define the scope of the Rule’s terms. Thus, neither the proposed rule nor any existing
jurisprudence would provide prosecutors with reasonable notice about the scope of their disclosure
obligations beyond substantive legal requirements. As a result, although Attorney C’s standard is
clear and enforceable, the proposed rule’s standard is not.
Even more troubling, the proposed rule does not limit professional discipline to those
situations in which prosecutors act intentionally. Instead, under the proposed changes, ethical
consequences might follow not only from a failure to disclose information that a prosecutor knows
is responsive—a difficult enough standard to meet under the proposed rule because of its undefined
terms—but also from a reviewing authority’s subjective conclusion about the information a
prosecutor “reasonably should know could negate the guilt of the accused, mitigate the offense, or
affect a defendant’s critical decisions in a case.” See Proposed Rule Language (emphasis added).
This standard is unworkable because it could hold prosecutors ethically responsible for failing to
know whether information would impact a defendant’s critical decisions even when the prosecutor
does not know all the facts or theories of the defendant’s case. Cf. In re Attorney C, 47 P.3d at
1174 (“Because we do not wish to interfere with the discretion of trial courts to handle discovery
disputes in the way dictated by the facts of the case, and because we do not wish the possibility of
a grievance proceeding to permeate every discovery dispute in criminal cases, we choose to read
the rule itself as including the mens rea of intent.”). Although proposed Comment [3] to the Rule
states that the “reasonably should know” standard will be measured by “the facts and
circumstances of the case, including whether anyone has alerted the prosecutor to the likely
existence of information,” this language when coupled with the “could negate” language only
raises more questions.
With the proposed changes, potential Rule 3.8(d) violations could follow even for
prosecutors who routinely comply with substantive law in good faith. If the proposed changes are
5

adopted, it appears prosecutors could be accused of violating their ethical duties when they fail to
disclose any “favorable” information, even when the prosecutor in good faith has no reason to
view the information as favorable, or even when the information’s favorable value is negligible on
its face, though later determined to have been relevant, and/or cumulative of other information that
has already been disclosed.5 We think this Court’s analysis in Attorney C was the correct one, and
the substance of a prosecutor’s discovery obligations should be controlled by case law, statutes,
rules and policies outside of the disciplinary forum.
B. The Proposed Rule Appears To Conflict With Well-Settled U.S. Supreme Court
Precedent.
The proposed rule appears to require prosecutors to provide impeachment information
before a defendant pleads guilty to an offense. See Proposed Colorado Rule 3.8(d) & cmt. [3]
(requiring a disclosure of information that could “affect a defendant’s critical decisions in the case”
and explaining that “[t]he phrase ‘affect a defendant’s critical decisions in the case’ includes the
decision whether to accept a plea disposition.”). These provisions cannot be reconciled with the
U.S. Supreme Court’s holding that a prosecutor does not have a constitutional obligation to
disclose favorable impeachment evidence before a defendant pleads guilty. See United States v.
Ruiz, 536 U.S. 622, 633 (2002).
As the Supreme Court explained in Ruiz, a requirement that the government “provide
impeachment information during plea bargaining, prior to entry of a guilty plea, could seriously
interfere with the Government’s interest in securing those guilty pleas that are factually justified,
desired by defendants, and help to secure the efficient administration of justice.” Ruiz, 536 U.S. at
631. Not only could this requirement disrupt ongoing investigations and expose potential witnesses
to risk, “[i]t could require the Government to devote substantially more resources to trial
preparation prior to plea bargaining, thereby depriving the plea-bargaining process of its main
resource-saving advantages.” Id. at 631-32. Similarly, the Rule’s prohibition on “condition[ ing]
5

There are other questions about the Rule’s relationship with substantive law. For example, could a prosecutor be
disciplined under the proposed Rule for a failure to disclose that, in the distant past, a prospective citizen witness told
insignificant lies or suffered a minor criminal arrest? Would it matter if the conviction were likely to be inadmissible
as impeachment evidence, such as if it were more than ten years old or resulted in a juvenile adjudication? Cf. FED.
R. EVID. 609. Would it matter if the witness in question were merely a records custodian? Under the proposed Rule,
it might be argued that the failure to disclose such information would “tend to negate guilt” because it bears upon the
prospective witness’s credibility. Similarly, would the proposed Rule require a prosecutor to disclose impeachment
information about a non-testifying confidential informant who assisted the government during the investigative stage
of a case before the impeaching information was known simply because an argument could be made that his credibility
was at issue during the investigation? See, e.g., In re: Petition to Stay the Effectiveness of Formal Ethics Opinion
2017-F-163, 582 S.W.3d at 209 (discussing a defendant’s attempt to force the disclosure of the names of confidential
informants “and all information about the informant that could be useful to the defense’ using Rule 3.8(d) as a
justification”); see also Roviaro v. United States, 353 U.S. 53, 59-60 (1957) (informant privilege protects from
compelled disclosure the identity of informers who supply information about legal violations to the appropriate law
enforcement personnel). Although ambiguous cases might be resolved favorably for prosecutors on a case-by-case
basis, the uncertainties in the proposed rule’s application demonstrate how they might undermine the efficient
administration of discovery in trial courts.
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plea negotiations on postponing disclosure of information known to the prosecutor that negates
the guilt of the accused” is unclear and stands in potential conflict with Ruiz.
As the Tennessee Supreme Court recognized when squarely rejecting a proposed
expansion to its Rule 3.8(d) requiring pre-plea disclosures of impeachment information, despite
the contrary U.S. Supreme Court precedent,
[t]his example demonstrates merely one problem with having an
ethical obligation that is distinct from a prosecutor’s constitutiona l
obligations. Because we already have interpreted Rule 3.8(d) as
coextensive in scope with Brady and its progeny, we decline to
interpret ‘timely’ as any other definition than what is required
constitutionally as a timely disclosure.
In re: Petition to Stay the Effectiveness of Formal Ethics Opinion 2017-F-163, 582 S.W.3d at 211.
This potential conflict with Supreme Court precedent provides another reason for this Court to
reject the proposed modifications to Rule 3.8(d) and adhere to Attorney C. Cf. United States v.
Supreme Ct. of New Mexico, 839 F.3d 888, 923-28 (10th Cir. 2016) (holding that certain
“provisions of Rule 16-308(E) [of the New Mexico Rules of Professional Conduct] conflict with
federal law and are preempted”).
For these reasons, we think the proposed changes interfere with the clear and appropriate
guidance this Court has already provided in describing prosecutors’ ethical disclosure obligations.
The proposed rule creates confusion in enforcement and compliance where prosecutors must
reconcile conflicting and undefined disclosure obligations, and, at a minimum, may raise serious
constitutional questions for cases in federal court. Accordingly, we respectfully urge the Court to
reject the proposed modifications to the Rule.
III.

If the Court Determines the Rule Should Change, Any Change Should Eliminate
The Proposed Pre-Plea Disclosure Requirement, and Include a “Good Faith”
Safe-Harbor Provision and an Explicit Mens Rea of Intentionality.

If the Court decides changes to the Rule are necessary, we respectfully request that the
Court return the proposed rule to the Committee to clarify and provide adequate notice to
prosecutors about what the ambiguous terms “tends to negate guilt” and “mitigates the offense”
mean if the Court determines that a prosecutor’s ethical disclosure obligations are no longer
coextensive with substantive law. We also respectfully ask that the Court provide the Committee
with instructions to: (1) remove the language regarding pre-plea disclosures that conflicts with
Ruiz, as explained above; (2) include an explicit “good faith” safe-harbor provision in the Rule to
ensure that well-meaning prosecutors who are attempting to comply with the Rule are not unfairly
subjected to discipline if the scope of the disclosure obligation remains undefined; and (3) include
language in the Rule requiring that only intentional conduct violates the Rule as set forth in
Attorney C, and eliminate the “reasonably should know could” standard.
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A. The Rule Should Include a “Good-Faith” Safe-Harbor Provision.
We request that if the Court is inclined to change Rule 3.8(d), the Court instruct the
Committee to propose an explicit “good faith” safe-harbor provision. We suggest the following
language:
A prosecutor’s independent judgment, made in good faith, that the
information at issue was not of such a nature as to trigger the
disclosure obligations of the Rule, though subsequently determined
to have been erroneous, would not trigger a Rule violation.
By including such a provision, the Court would protect prosecutors who, in good faith, attempt to
comply with their disclosure obligations but mistakenly fail to do so. Notably, the most recent
court to consider this question made clear that an assessment of a prosecutor’s good faith was a
critical component of determining whether a Rule 3.8(d) violation had occurred. In re: Petition to
Stay the Effectiveness of Formal Ethics Opinion 2017-F-163, 582 S.W.3d at 207-210 (discussing
petitioner’s argument that the Board’s “unwillingness to provide a good faith exception makes the
[Formal Ethics] Opinion all the more problematic,” and concluding that “all the circumstances,
including a prosecutor’s good faith, should be considered in determining a prosecutor’s
compliance with the Rules of Professional Conduct.”).
Evaluating a prosecutor’s good faith appears to be consistent with the way in which
disciplinary counsel already evaluates a prosecutor’s obligations under the Rule. The Department
understands that Attorney Regulation Counsel has stated that she considers a prosecutor’s good faith in deciding whether to initiate disciplinary action. See Letter from Attorney Regulation
Counsel Jessica E. Yates to Members of the Colorado Supreme Court Standing Committee on the
Rules of Professional Conduct (September 14, 2021) in Letter from Judge Lino S. Lipinsky de
Orlov to the Honorable Monica M. Marquez and the Honorable Maria E. Berkenkotter (September
29, 2021). This statement, however, is not binding, nor is the proposed rule’s commentary about
considering “the facts and circumstances of a case.” See COLO. RULES OF P ROF’L CONDUCT,
Preamble ¶ 21 (noting that only “the text of each Rule is authoritative”). Therefore, we think that
a specific good-faith provision should be incorporated into the Rule to codify this understanding.
The need for a good faith exception is of heightened importance if the Court rejects a
coextensive standard and retains the Rule’s undefined “tends to negate” and “mitigates the
offense” language, which, as discussed above, does not provide adequate guidance about the extent
of a prosecutor’s disclosure obligation. Although prosecutors should be held to a higher standard,
like all lawyers, they occasionally make mistakes. To the extent that those errors result in harm to
a defendant’s case, due process through a court system usually resolves the impact of those failings
on defendants, who may be granted new trials or reversed convictions even where prosecutors did
not intend harm. But ethical discipline should be reserved for those prosecutors who purposefully
disregard their obligations, not those who make honest mistakes while acting in good faith.
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B. An Explicit Mens Rea Requirement of Intent Should be Included in the Rule.
In evaluating the existing Rule, this Court “read the [ethical disclosure] rule . . . as including
the mens rea of intent” even where the Rule did not contain specific language identifying an intent
requirement, and concluded that discipline is only appropriate if a prosecutor “intentionally
withholds” the information. See In re Attorney C, 47 P.3d at 1174. Other courts have taken a similar
approach by stating or suggesting that discipline will not be imposed absent some showing of
intent, even where the Rule does not specifically contain a mens rea requirement.6
The proposed rule requires a prosecutor to “make timely disclosure to the defense of all
information, regardless of admissibility, that the prosecutor knows or reasonably should know
could negate the guilt of the accused, or mitigate the offense, or affect a defendant’s critical
decisions in the case . . .” (emphasis added). Without further guidance, a court or disciplinary
authority will have little basis to assess whether a prosecutor “reasonably should know [having
certain information] could” affect a defendant’s critical decision in a case because this standard
seems to requires a prosecutor to speculate about unknown aspects of a defendant’s case.
Moreover, although the proposed rule clearly would cover intentional failures to disclose, it
appears that accidental failures to disclose also could subject a prosecutor to discipline even where
the importance of the information is unclear or unknown at the time of the disclosure obligation.
Incorporating an explicit mens rea requirement into the Rule that is consistent with Attorney C and
rejecting the addition of the knows or reasonably should know could standard focuses the Rule
on prosecutors whose conduct merits discipline and will protect prosecutors who mistakenly fail
to comply with their disclosure obligations, despite their best efforts. See In re Attorney C, 47 P.3d
at 1174 (“Because we do not wish to interfere with the discretion of trial courts to handle discovery
disputes in the way dictated by the facts of the case, and because we do not wish the possibility of
a grievance proceeding to permeate every discovery dispute in criminal cases, we choose to read
the rule itself as including the mens rea of intent.”).

See, e.g., United States v. Kelly, 550 F. Supp. 901, 903 (D. Mass. 1982) (agreeing with the disciplinary “[b]oard’s
general approach of giving [the AUSA] the benefit of the doubt” and labeling as unprofessional conduct, subject to
discipline, only conduct intentionally designed to conceal evidence which would aid the accused, and declining to
discipline an AUSA under Massachusetts Rule 3.8(d)); Lewis v. Florida, 714 So.2d 1201, 1202 (Fla. Dist. Ct. App.
1998) (observing that “information that is intentionally withheld involves the ethical duty of prosecuting attorneys in
Florida”) (citing Rules Regulating the Fla. Bar R. 4-3.8(c)); cf. In re Kline, 113 A.2d 202, 212-13 (D.C. 2015)
(confirming that under D.C. Rule 3.8(e) that “there must be some evidence presented that a prosecutor intentionally
failed to disclose information”). But see In re Jordan, 913 So.2d 775, 783 (La. 2005) (observing that Louisiana Rule
3.8(d) does not incorporate an intent element and used a “knowing” standard as defined by the ABA Standards for
Imposing Lawyer Sanctions); In re Feland, 820 N.W.2d 674, 679, 681 (N.D. 2009) (declining to reserve dis cipline
only for intentional acts and approving discipline where a prosecutor acts “knowingly” or “negligently” but refusing
to “create strict liability upon the prosecutor”); Lawyer Disciplinary Board v. Hatcher, 483 S.E.2d 810, 817-18 (W.
Va. 1997) (noting that a prosecutor “who knowingly fails to make a timely disclosure to the defense of all evidence
or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, also
runs the risk of violating the West Virginia Rules of Professional Conduct, particularly Rule 3.8”).
6
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IV.

Conclusion

Prosecutors’ obligations to comply with their discovery obligations are paramount to the
fair and efficient administration of justice. We think that the current version of Rule 3.8(d) provides
clear guidance, properly accounts for the differences between state and federal discovery law, and
allows for discipline of prosecutors who intentionally violate their disclosure obligations. We,
therefore, respectfully request that the Court reject the proposed modifications to Colorado Rule
3.8(d). If the Court decides to change the Rule, we request that the proposed rule be modified to
clarify the ambiguities we identify above, remove the pre-plea disclosure language, and include
explicit provisions allowing for a “good faith” safe harbor provision and requiring intentional
conduct to violate the Rule. We welcome any opportunity to work with the Court and the
Committee on this issue and ask that the Department be granted an opportunity to speak at the
public hearing on February 8, 2022.

Sincerely,

COLE FINEGAN
United States Attorney
District of Colorado
Cole.Finegan@usdoj.gov

ANDREW D. GOLDSM ITH
Associate Deputy Attorney General
National Criminal Discovery Coordinator
Office of the Deputy Attorney General
Andrew.Goldsmith@usdoj.gov
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