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In Colorado, skiing represents the largest component of the tourism industry and is therefore
critical to Colorado’s economy. This article provides a current overview of ski law as it pertains
to legal economics, legislation, and ski accident case law. It also compares ski law in other states
and offers the Colorado lawyer some practice tips.

merican skiing traces its begin-

ning to the 1932 Lake Placid

Winter Games. In 2002, for the

first time in its history, the Win-
ter Olympic Games are being held in the
Rocky Mountains—the part of America
where the ski industry has flourished
most. In Colorado, skiing (or snow-riding,
as the sport is becoming known in defer-
ence to snowboarding’s tremendous popu-
larity) is the largest component of the tour-
ism industry.! Tourism is a critical com-
ponent of Colorado’s annual gross domes-
tic product.?

Although it has maintained its signifi-
cance to the Colorado economy, skiing’s
growth in the state has not kept pace with
the overall economic growth of Colorado.
The Colorado ski industry reported a rec-
ord 11.5 million skier visits in 1997-98.
Even though the past decade saw an eco-
nomic boom, approximately the same
numbers were reported in 2000-2001.
Moreover, the events of September 11,
2001, coupled with a weakened economy,
are predicted to result in a significant
downturn for the 2001-2002 ski season.?
Over the past decade, the ski business’s
annual growth rate of only 2 percent evi-
dences a flat skier market,* which has led
to a period of consolidation and competi-
tion among ski areas.

Despite the ups and downs of the econ-
omy, skiing will continue to have great eco-
nomic significance in Colorado; 20 percent
of all skier days in the United States take
place in Colorado, and skiing has become
elemental to this state’s culture, ethic, and
lifestyle. Once a sport of a few wealthy;, risk-
taking adventurers, skiing has now be-

come widely practiced across our entire
society, including the young, the elderly,
the fit, and the handicapped. The timor-
ous no longer stay at home.5 As a result,
any Colorado lawyer whose practice in-
cludes the defense or prosecution of per-
sonal injury cases (ski accident cases are
tort cases) is certain to have a ski case
come his or her way.

This article updates The Colorado Law-
yer article published in 1998, focusing
first on the legal economics of ski law, leg-

islative changes, and case law. The article
then addresses the types of ski accidents
and how Colorado law treats each variant
of ski case, noting several out-of-state cas-
es for comparison. Finally, the article pro-
vides practice tips for the Colorado lawyer.

LEGAL ECONOMICS
OF SKI LAW

Compared with other states, Colorado
ski law has had the effect of making ski-
ing comparatively safe. It has achieved
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this by carefully balancing protective con-
cerns for the industry against a thought-
ful risk- and responsibility-sharing scheme.
Skiers must maintain a lookout, ski with-
in their abilities, avoid collisions with oth-
ers and objects, exercise common-sense
safety practices, and accept the inherent
risks of the sport.” When on the lifts, ski-
ers have the duties to learn the fundamen-
tals of the use of the lift and to obey writ-
ten and verbal instructions.? Skiers in-
jured by the negligent acts of other skiers
do have recourse against those skiers.?

Concomitantly, ski areas do not enjoy
absolute immunity from tort liability.1°
Ski area operators have statutory duties
regarding signage and the operation of
equipment on the slopes.!! Ski lift opera-
tors owe the highest duty of care to pas-
sengers on the lift.!2 In addition, the com-
position of the Colorado Passenger Tram-
way Safety Board, which oversees enforce-
ment of the Colorado Passenger Tramway
Safety Act (“Tramway Safety Act”),'3 has
changed. Formerly, a representative of the
tramway manufacturing and design in-
dustry sat on the Board. That representa-
tive has now been replaced with a licensed
professional engineer not employed by a
ski area or other related industry, remov-
ing any potential conflict.

Colorado ski law, therefore, has support-
ed the early growth and present stability
of the industry.™* The Colorado Ski Safety
and Liability Act (“Ski Act” or “Act”) was
enacted during the period of “tort reform”
legislation of the 1970s and 1980s, pur-
portedly out of concern for the economic
health of the industry.’® In general, Colo-
rado’s Ski Act balances the safety respon-
sibilities and risks of the sport between
skiers and ski area operators, depending
on the specific situation at hand. Central
to the Ski Act is the listing of “inherent
risks,” which arguably can act as a bar to
a plaintiff’s claim if the injury stems from
one of the risks. In 1998, the Colorado Su-
preme Court bolstered the health and safe-
ty of the industry in the case of Bayer v.
Crested Butte Mountain Resort, Inc.1® In
Bayer, the Court reaffirmed that the ski
area operator owed passengers the high-
est duty of care in the operation of its lifts.
In doing so, the Court commented on its
view of policy—that safe practices are to
be reinforced, while unsafe conduct should
be deterred:

Adoption of Crested Butte’s argument

that the Tramway Act and Ski Safety

Act preempt common law liability would

entail no responsibility on the part of

ski operators to ensure safe design, oth-

er than to comply with the Board’s reg-
ulations. This notion is contrary to the
legislature’s intent in assigning the pri-
mary responsibility for design to the op-
erators, as well as contrary to a funda-
mental precept of tort law—that conduct
adverse to evolving safety norms should
not be rewarded.\" (Emphasis added.)

Wisely, the industry has recognized that
families constitute its key customer base
and that family vacation destination choic-
es are often driven by safety considera-
tions, along with other factors. As a result,
the industry has responded with strong
marketing and training campaigns to em-
phasize and enhance skier and employee
safety.!® Because Colorado is a relatively
safe place to ski, the ski industry is better
able to promote and protect itselfin a com-
petitive national tourist market, holding
itself out as not only having better pow-
der, but safer slopes as well.

However, safety is not certain. Despite
advances and improvements in ski equip-
ment and the recent industry emphasis
on safety, skiing and snowboarding con-
tinue to produce a substantial number of
injuries that entail considerable medical
cost.!® Current statistics indicate that the
overall injury rate has decreased to 2.3 ac-
cidents per 1,000 skier visits.?’ Neverthe-
less, from the overall injury rate, one study
concludes that 66 percent of those individ-
uals involved in accidents require treat-
ment either by a physician or in a hospi-
tal.?! Considering these statistics, and that
approximately eleven million skier visits
take place in Colorado per year, about
16,500 injuries will occur annually at Col-
orado ski areas.?

COLORADO SKI LAW
AND CASES

The Ski Act? imposes statutory duties
on ski area operators: a ski area operator
must mark its trails and boundaries and
the difficulty level of its trails and slopes.?*
Moreover, manmade objects not readily
visible from 100 feet away under condi-
tions of ordinary visibility must be pad-
ded.? The Ski Act imposes correlative du-
ties on the skier. These duties include the
duty to ski in control; within the skier’s
ability; to maintain a lookout; and to abide
by the signs, warnings, and instructions
placed by the ski area operator. The Act
places the primary duty on the uphill ski-
er to avoid the downhill skier and places
on all skiers the duty to stay clear of snow-
grooming equipment, vehicles, lift towers,
and signs, as well as other equipment on
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the slope. Skiers assume the risk of the in-
herent dangers and risks of skiing.26

The Ski Act additionally imposes on ski-
ers certain duties when they are “passen-
gers” of ski lifts.?” Passengers must have
the dexterity, ability and knowledge to ne-
gotiate and safely use lifts, and if they do
not know, they must ask. Passengers
must load and unload only at designated
areas (for example, they cannot jump from
a lift) and otherwise must refrain from
any dangerous activity, such as jumping
on closed lifts or dropping anything from
lifts. The statute creates a tort remedy for
the breach of any duty by imposing a per
se liability standard on the skier, passen-
ger, or ski area operator for the violation
of any requirement of the Act.?

The Ski Act also limits damage awards
in downbhill skiing cases and provides that
there is no duty to protect skiers from dan-
gers inherent in the sport.?’ Inherent dan-
gers are generally defined as weather,
snow, surface, and subsurface conditions;
collisions with natural and man-made ob-
jects; skier collisions; and the failure of ski-
ers to ski within their ability.?? In Graven
v. Vail Associates, Inc.,! the Colorado Su-
preme Court addressed the issue of what
constitutes an inherent danger of the sport.
Practitioners should review the case care-
fully,32 keeping in mind that a skier as-
sumes only those risks that are inherent
to and an integral part of the sport. Appli-
cable parts of other laws relating to specif-
ic types of accidents are discussed below.
Otherwise, practitioners should keep in
mind that traditional principles of tort
law apply to ski accident cases, such as
negligence, comparative negligence, and
assumption of risk. Practitioners also
should be familiar with the distinct types
of ski accidents and the particular legal
doctrines associated with each.

The three basic types of ski accident cas-
es are skier/skier collision, skier/object col-
lision, and lift accidents. Each type of case
raises different concerns and considera-
tions that the practitioner must take into
account. Practitioners also need to be con-
cerned with the operators’ reasonable du-
ty to effect a rescue, the responsibility that
may result when those efforts fall below
generally accepted standards,® and that
operators owe reasonable duties of care
with regard to the operation of equipment
and snowmobiles.? An overview of the ba-
sic types of ski accident cases follows.

Skier/Skier Collisions

Skiing is not a contact sport.% Since
1967, Colorado courts have been trying ski-
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er versus skier cases, applying general neg-
ligence standards, and imposing on each
skier the duty to ski with due care, main-
tain a lookout, and generally yield to the
skier below.® Arguably, a ski area is not li-
able for an injury caused by a skier/skier
collision in which its employee is at fault.”
However, it is clear that claims are viable
in an action between two skiers (or snow-
boarders). To recover, the injured skier need
prove only negligence, not recklessness.
Under the Ski Act, a collision is not an in-
herent risk, and the defense of assump-
tion of the risk is not available.®® Section
109 of the Ski Act lists the duties of skiers
as follows:
1) The responsibility to ski within his or
her ability;
2) The duty to maintain control of his or
her speed and course at all times; and
3) The duty to maintain a proper look-
out so as to be able to avoid other ski-
ers and objects.

Criminal Liability

One recent seminal Colorado ski case is
People v. Hall?® In 1997, Nathan Hall, a
former high school ski racer, was skiing

down the Riva Ridge ski run at Vail. The
eyewitness testimony from Buck Allen, a
municipal judge and long-time skier, was
that Hall was skiing at a high speed, sit-
ting back on his skis, skiing directly down
the fall line, bouncing off moguls, and ap-
peared to be out of control.40 As Hall flew
over a knoll, other witnesses observed Al-
len Cobb traversing a catwalk that inter-
sected with the Riva Ridge ski run. Hall
went off the knoll and collided into Cobb.
Cobb suffered a fractured skull and fatal
brain injury4! The coroner testified that
Cobb’s injuries were similar to those he
typically found in victims of a high-speed
car accident.*2 The People brought felony
reckless manslaughter®® and criminal neg-
ligent homicide* charges against Hall.
After a preliminary hearing, the Eagle
County court dismissed the case, finding
that Hall’s conduct—which the county
court characterized as skiing “too fast for
the conditions”—did not involve a substan-
tial and unjustifiable risk of death and
“[did] not rise to the level of dangerousness
required under the current case law” to
sustain a charge of manslaughter.® The
People appealed to the district court.¢ The

district court affirmed the county court,
finding that while such conduct may in-
volve a risk of injury, a person of ordinary
prudence and caution would not infer that
skiing too fast for the conditions creates a
probability greater than 50 percent that
such conduct would result in the death of
another.*’ Thus, the court determined that
the prosecution failed to meet its burden
and affirmed the county court’s finding of
no probable cause.*®

The Colorado Supreme Court took the
case on a writ of certiorart from the district
court’s order affirming the county court’s
dismissal of the case on preliminary hear-
ing.*® The Court reversed and remanded
for trial, holding that reasonable persons
could conclude that Hall’s conduct grossly
deviated from the standard of care that a
reasonable, experienced skier would have
exercised knowing that other people were
below him. The Court held that defendant’s
excessive speed and lack of control signifi-
cantly increased both the likelihood that a
collision would occur and the seriousness
of the injuries that might result from such
a collision, including the possibility of
death.
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We hold that under the particular cir-
cumstances of this case, whether Hall
committed the crime of reckless man-
slaughter must be determined by the
trier of fact. Viewed in the light most fa-
vorable to the prosecution, Hall’s con-
duct . .. created a substantial and un-
justifiable risk of death to another per-
son. A reasonable person could infer
that the defendant, a former ski racer
trained in skier safety, consciously dis-
regarded that risk. For the limited pur-
poses of a preliminary hearing, the pros-
ecution provided sufficient evidence to
show probable cause that the defendant
recklessly caused the victim’s death.®
At trial, the jury found Hall guilty of the
lesser charge of criminally negligent hom-
icide, and he was sentenced to ninety days
in jail, 240 hours of community service,
and three years’ probation.5!

A review of applicable case law would re-
veal that reckless high-speed skiing may
cause the reckless skier’s own death.?? It
is equally reasonable to infer that reckless
high-speed skiing can result in the injury
or death of another skier. The Court’s ra-
tionale in Hall was that if substantial in-
jury is foreseeable from a particular ski
accident involving reckless skiing, death
also may be a reasonably foreseeable con-
sequence. The Court reasoned:

Like other activities that generally do

not involve a substantial risk of death,

such as driving a car or installing a heat-
er, “skiing too fast for the conditions” is
not widely considered behavior that con-
stitutes a high degree of risk. However,
we hold that the specific facts in this
case support a reasonable inference that
Hall created a substantial and unjusti-
fiable risk that he would cause anoth-
er’s death.?
By finding the existence of probable cause
to bring manslaughter charges in an ag-
gravated skier/skier collision case, the
Court implicitly upheld the thirty-year-old
rule of Colorado ski law that tort liability
arises on the basis of negligence in a ski-
er/skier collision case.5* The Hall opinion
established that aggravated conduct on
the ski slope now may result in criminal
sanctions. However, the jury verdict un-
derscored the societal norm that negligent
skiers will be held financially responsible
for their misconduct, whether the negli-
gence results in the skier’s own injuries or
injuries to another skier. The decision en-
sures enforcement of the Ski Act’s provi-
sions excluding “assumption of risk” from
skier versus skier cases (substitute snow-
boarder for either or both parties)® by re-

inforcing the conventional wisdom that
negligent skiing is a basis for a cause of
action in money damages.

Restitution

The Hall case further raised the poten-
tial of criminal liability for a ski accident.
As a result, practitioners should take note
of the recent statute concerning restitu-
tion in criminal actions.5® This statute re-
quires that orders of restitution be entered
for all convictions, including “felony, mis-
demeanor, petty or traffic misdemean-
or(s).”5" Criminal restitution is limited to
pecuniary (economic) damages, meaning
that non-economic damages (for example,
damages for pain and suffering and for
disability and disfigurement) are still left
exclusively to the civil action. Moreover,
restitution is not limited to aggravated
cases because many misdemeanors and
petty offenses impose criminal liability for
a breach of due care. Thus, tort claimants
will sometimes find themselves also des-
ignated “victims” in a criminal case aris-
ing from the same facts.5®

The new restitution provisions are im-
plicated not only when the conduct at is-
sue rises to the level in the Hall case, but
in other ski-related contexts as well. The
Ski Act makes it a Class 2 petty offense to
ski while intoxicated, ski on a closed trail,
ski off a ski slope and onto closed and post-
ed adjacent private lands, or to leave the
scene of an accident.5?

When a criminal action is pending
against a person who is also a defendant
in a civil action, the attorneys are faced
with both ethical and pragmatic consider-
ations. The Colorado Rules of Profession-
al Conduct prohibit an attorney from
threatening to present charges to obtain
an advantage in a civil matter.%° In con-
nection with the related criminal proceed-
ings, plaintiff’s counsel should be cautious
about participating prior to a conviction in
the criminal case. It is the prosecutor—
not the plaintiff’s attorney—who deter-
mines whether a criminal case proceeds
against a particular skier who has harmed
another on the slopes.

In addition to the ethics questions posed
by the new restitution statute, several
practical challenges exist for the plaintiff’s
attorney. An order of restitution in a crim-
inal case may be the basis for an argument
of collateral estoppel as to certain civil
remedies available to the injured party or
may bar the civil defense counsel from as-
serting either non-liability or lack of prox-
imate cause. Pursuant to the new restitu-
tion statute, “Any order for restitution en-
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tered pursuant to this section shall be a fi-
nal civil judgment in favor of the state and
any victim.”6! The statute also provides
that “[a]lny amount paid to a victim under
an order of restitution shall be set off
against any amount later received as com-
pensatory damages by such victim in any
federal or state civil proceeding.”6?

The new restitution statute should
cause practitioners to remain alert to de-
velopments in the related criminal pro-
ceeding arising out of the same accident.
Practitioners need to take into account
the relationship between criminal restitu-
tion and civil damages to competently ad-
vise either party in the civil action or an
insurance company responsible for the
representation or the indemnification of
the skier-defendant who caused the harm.
Moreover, questions concerning fees for
representation, insurance coverage, and
bankruptcy are likely to arise. Attorneys
and their clients must decide whether rep-
resentation in the civil matter will entail
representation in the restitution matter
in the criminal case. The retainer agree-
ment and arrangements for attorney fees
must reflect a clear understanding about
the scope of representation.

Questions to be considered whenever
the issue of criminal restitution is possible
may include the following: What (if any)
fee will plaintiff’s counsel receive if the in-
jured client is awarded restitution? If the
prosecuted skier has insurance coverage,
who will pay insurance defense counsel?
What will be the relationship between the
prosecuted skier’s insurance defense coun-
sel and his or her criminal defense coun-
sel? If a prosecuted skier’s insurance is
available for the civil claim, will insurance
pay the victims if the defendant is ordered
to pay restitution? Is a plaintiff in a civil
action estopped from litigating in the civil
case claims for pecuniary loss that the
plaintiff/victim either was awarded or
failed to pursue in the restitution phase of
the criminal proceeding? What if a release
from liability was obtained in the civil mat-
ter prior to the conclusion of the criminal
case? Would the purpose and intent of the
statutory scheme for restitution be frus-
trated if a civil release barred the court
from ordering restitution?63

Insurance defense counsel may wish to
consider whether they want to become in-
volved in the restitution stage. If they de-
termine not to be involved, the restitution
award may be a significant obligation that
ultimately is claimed to be the insurer’s.
Thus, insurance counsel may want to be-
come involved in the restitution proceed-
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ings early enough to protect the insurer
and/or insured.

Skier/Object Collisions

Skier/object collision cases typically in-
volve a ski area operator as the defendant?*
and also implicate the “inherent danger”
rule. The Ski Act states that “no skier may
make any claim against or recover from
any ski area operator for any of the inher-
ent danger and risks of skiing.”% Inherent
dangers are defined in the Ski Act as in-
cluding weather, snow, surface and sub-
surface conditions, collisions with natural
and man-made objects, skier collisions,
and the failure of skiers to ski within their
ability. The doctrine establishes a non-du-
ty rule but is derived from the doctrine of
volenti non fit injuria (“a person is not
wronged by that to which he or she con-
sents”)% or as aptly put by Chief Judge
Cardozo, “The timorous may stay at
home.”67

In Graven v. Vail, the Colorado Su-
preme Court held that “inherent dangers
and risks” will be narrowly construed.®® In
reaching this conclusion, the Court relied
on both the detailed listing of risks con-
tained in the Ski Act®® and the prefatory

language in the statute that inherent dan-
gers and risks are those dangers and risks
that are an integral part of the sport.” The
Court was also following the lead of other
states such as Vermont, which, in recog-
nizing the changing nature of the ski in-
dustry, held that “the timorous no longer
need stay at home.”"

In Rowan v. Vail Holdings Inc.,” the US.
District Court for the District of Colorado
addressed the issue of what constitutes an
inherent danger of the sport. Rowan was
glide-testing downbhill skis on a race course
at Beaver Creek Ski Resort. Bleachers
were at the bottom of the course. While
skiing down the course, Rowan lost con-
trol, crashed into the bleachers, and was
killed. His family brought a wrongful death
action against the ski area operator, alleg-
ing first a negligence per se claim that the
bleachers should have been padded, and
second, that the unpadded bleachers were
not a risk inherent in the sport under
Graven.™

The ski area filed a motion for summary
judgment, contending, among other things,
that the injuries sustained by Rowan were
a result of the inherent dangers and risk
involved in skiing. The court granted in

part, and denied in part, the motion for
summary judgment. The court concluded
as a matter of law that the ski area opera-
tor is required to pad only man-made
structures not readily visible from a dis-
tance of at least 100 feet.” The bleachers
were visible from more than 100 feet. Thus,
the negligence per se claims were dis-
missed. However, the court concluded that
there were disputed issues of fact as to
whether the crash was an inherent risk of
skiing and that question was one for the
jury.™

At the jury trial, the court had to parse
out the Colorado Supreme Court’s reason-
ing in Graven and develop a set of instruc-
tions from which the jury could make a
factual finding. The court concluded that
there must be a twofold inquiry: (1) Could
the sport be undertaken without con-
fronting the risk? and (2) Was there an
unnecessary hazard that could not have
been eliminated by the exercise of reason-
able care on the part of the defendant?76

The Rowan case provides some initial
guidelines for submitting to the jury the
question of deciding whether a particular
hazard was inherent to the sport. The court
ultimately instructed the jury that it must
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find as a preliminary matter whether an
accident was a result of the inherent dan-
gers of skiing. To some extent, it relied on
the language of Clover v. Snowbird Ski
Resort,” which defined the inherent risks
of skiing as “those dangers that skiers
wish to confront as essential characteris-
tics of the sport of skiing . . . or hazards
that cannot be eliminated by the exercise
of ordinary care on the part of the ski area
operator.”’® The court instructed the jury
that if they found that the accident fell
within the inherent risks of skiing, it must
find for the defendant, and the jury did so
find.

Skiing, by its very nature, can be a dan-
gerous sport.” However, a skier assumes
only those risks that are inherent to and
an integral part of the sport.® If the dan-
ger and risk are neither inherent to nor
an integral part of the sport, arguably,
plaintiffs neither voluntarily expose them-
selves to the risk nor know of or appreci-
ate the risk. On the other hand, if the dan-
gers and risks are inherent to and an in-
tegral part of the sport, and the proximate
cause of a plaintiff’s injuries, a plaintiff’s
claim would be barred. Under the Rowan
approach, the jury must determine wheth-
er the accident was caused by a risk in-
herent to the sport and whether that risk
was the sole proximate cause of a plain-
tiff’s injuries.

For the practitioner, this means that in
theory an injury caused by a collision with
an object, man-made or natural, will not
necessarily be considered an inherent risk
of the sport. If the danger or risk was not
integral to the sport or if the hazard could
have been eliminated by reasonable care,
arguably, the skier is entitled to recovery.
However, from a pragmatic standpoint, the
skier must have a compelling case, such
as that stated by the Court in Graven:

In the present case, the plaintiff de-
scribes the terrain that precipitated his
injuries as a steep ravine or precipice
immediately next to the ski run. This
description conjures up an image of a
highly dangerous situation created by
locating a ski run at the very edge of a
steep drop off. If such a hazardous situ-
ation presents an inherent risk of ski-
ing that need not be marked as a dan-
ger area, the ski area operator’s duty to
warn under [CRS] section 33-44-107
(2)(d) is essentially meaningless. There-
fore, we do not construe [CRS] section
33-44-103(3.5) to include such a situa-
tion within the inherent dangers and
risks of skiing as a matter of law.3! (Em-
phasis added.)

A thorough investigation must be made in-
to the design, signs, warnings, and mark-
ings of the ski run and the precise cause
of the injuries to determine whether a
plaintiff’s injuries were the result of the
inherent risks and dangers of the sport.
The jury looks to the negligence and duty
of care instructions for guidance because
it also must determine if the risk or haz-
ard could have been eliminated by the ex-
ercise of reasonable care. However, unless
the facts show that the skier was unfairly
surprised by the risk, and that the ski
area knew or should have known of the
existence of the risk, a jury will likely hold
for the ski area.

In Doering v. Copper Mountain,®? two
young children were injured while sledding
on the lower slopes of Copper Mountain
when they collided into the blade of a snow-
grooming machine. They alleged claims
under Graven and negligence per se under
the Ski Act.® A jury returned a verdict for
the defendant, specifically finding the in-
juries to have been proximately caused by
an inherent risk of skiing. On appeal, the
U.S. Court of Appeals for the Tenth Circuit
approved the general conceptual approach
of allowing the jury to determine, as its
first task in its deliberations, whether a
particular hazard was “inherent,” as laid
out in Rowan. However, in the Doering
case, the plaintiffs had made out a negli-
gence per se case. They claimed that the
“sno-cat” did not have an adequate visible
light, as required by the statute, and that
proper warnings of snow-grooming opera-
tions had not been posted.? The court held:

The jury was obligated to determine

whether Copper Mountain violated the

statutory provisions and, if there was a

violation, whether the violation was a

cause of the Doering children’s injuries.

Only after Copper Mountain is found

not to have violated the Ski Act can the

jury turn to the question of whether an
inherent danger or risk of skiing barred
the Doering children’s claims. If, on the
other hand, a jury were to find that

Copper Mountain violated the Ski Safe-

ty Act and these violations contributed

to the injuries, the children’s claims

cannot be barred as an inherent danger

or risk of skiing.8
Thus, the jury could not make the inher-
ent risk inquiry laid out in Rowan until it
first determined that the ski area was not
in violation of the Ski Act. An inquiry into
a negligence per se claim must be made
prior to any determination of common law
negligence.
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Lift Accidents

The third type of ski accident involves
injuries resulting from ski lift/chair mis-
haps. Most ski lift injuries occur when load-
ing or dismounting from the lift. When a
skier does not properly load onto a high-
speed lift and the lift continues to move,
the possibility of severe injury is signifi-
cantly greater because the distance be-
tween the chair and the ground increases
at that high rate of speed. In addition, the
new generation of chair lifts tends to be
more mechanically complex and requires
workers who are technically sophisticat-
ed. For economic and other reasons, such
workers are not always readily available,
and this could cause problems for ski area
operators in light of the standard of care
owed to those riding the lifts.®6

In Bayer,% the plaintiff boarded a dou-
ble-chair, center-pole chairlift that was not
equipped with restraining devices. Pur-
suant to regulations adopted by the Pas-
senger Tramway Safety Board, restrain-
ing devices were required during summer
operation of the lifts but not during win-
ter operation.® The plaintiff rode the lift
for approximately 100 yards before losing
consciousness, falling to the ground below,
and suffering serious and permanent head
injuries.

On certification from the Tenth Circuit
Court, the Colorado Supreme Court held
that neither the Tramway Safety Act® nor
the Ski Act® preempt or otherwise super-
sede the pre-existing Colorado common
law standard requiring a ski lift operator
to exercise the highest degree of care com-
mensurate with the practical operation of
the ski lift. The Bayer court based its hold-
ing in part on the longstanding rule that
the greater the risk, the greater the
amount of care required.?! In ordinary neg-
ligence cases, an actor is required to con-
form his or her conduct to a standard of
objective behavior measured by what a
reasonable person of ordinary prudence
would do under the same or similar cir-
cumstances.”? In cases where the risk of
harm is greater, a corresponding greater
degree of care is required to avoid injury
to others.%

For example, operators engaged in an
inherently dangerous activity such as the
transmission of electricity “must exercise
the highest possible degree of skill, care,
caution, diligence and foresight with re-
gard to that activity, according to the best
technical, mechanical, and scientific knowl-
edge and methods which are practical and
available at the time of the claimed con-
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duct which caused the claimed injury.”?
Operators also must provide qualified me-
chanics and lifts that are capable of being
immediately stopped when there is a load-
ing mishap. Operators must ensure that
those operating the lifts are properly
trained to run those lifts.

Although Bayer upheld a high duty of
care for lift operators, ski lift operators are
not considered common carriers and are
not insurers of their passengers’ safety.%
Once ski lift passengers have boarded the
lift, however, they are helpless to prevent
accidents, and the operator has exclusive
control of the ski lift. Therefore, the court in
Bayer held:

[TThe standard of care applicable to ski
lift operators in Colorado for the design,
construction, maintenance, operation,
and inspection of a ski lift, is the high-
est degree of care commensurate with
the practical operation of the lift. Nei-
ther the Tramway Act rior the Ski Safe-
ty Act preempt or otherwise supersede
this standard of care, whatever the sea-
son of operation.%

The Ski Act also imposes a few specific
duties on passengers: they are required to
have sufficient physical dexterity, ability,
~ and knowledge to board, ride, and alight
from the lift, and must follow any written
or oral instructions that are given to them
regarding the use of the passenger tram-
way.

Due to the high duty of care owed, ski
lift cases are the most likely type of ski
case to result in a recovery for the skier.
The likelihood of recovery is even greater
if the Tramway Board’s rules and regula-
tions are incorporated into the jury in-
structions as per se standards of care.%
However, ski lifts generally are mechani-
cally safe. Lift-related accidents usually
occur in connection with loading and un-
loading, precisely the points at which the
skier does have some control over his or
her fate and the fate of others. Therefore,
in most lift cases, the court and jury need
to weigh the facts in light of the counter-
vailing duties imposed on both the skier
and ski lift operator.%

WAIVERS AND RELEASES

In Cooper v. Aspen Skiing Co. et al.,'%
the Court of Appeals held that a pre-in-
jury release of liability signed by the mi-
nor and the parent barred not only the par-
ent’s claim, but also the minor’s claim. The
court based its decision on what it per-
ceived as the fundamental liberty interest
of parents in rearing their children and
thus making decisions on their behalf.

In Cooper, the facts of the case are as
follows. David Cooper was 17 years old
when, as part of his enrollment with the
Aspen Valley Ski Club, he and his mother
signed a contract, entitled “Aspen Valley
Ski Club, Inc. Acknowledgment and As-
sumption of Risk and Release.” The re-
lease stated that the Club and the coach
are relieved from:

... any liability whether known or un-

known, even though that liability may

arise out of negligence or carelessness on
the part of the entities mentioned above.

The undersigned Participant and Par-

ent or Guardian agree to accept all re-

sponsibility for the risks, conditions and
hazards which may occur whether or
not they are now known. . . . (Emphasis
added.)
A few months later, the boy was blinded
when he lost control and crashed into a
tree while training on a ski race course set
by his coach. David (still 17 years old) and
his parents filed suit against the Aspen
Valley Ski Club and his coach, alleging
negligence and other claims. The Pitkin
County District Court granted summary
judgment in favor of all the defendants on
all claims. At the core of the proceedings
was the trial court’s summary judgment
in favor of the Club and the coach.10!

The trial court found that the mother’s
signature on the pre-accident release of li-
ability bound David to the terms of the re-
lease and, therefore, his claims were barred
against the club and his coach. The Court
of Appeals affirmed, holding that “modern
realities” coupled with the parental inter-
est in decision-making on behalf of their
children, empower parents to sign an en-
forceable exculpatory agreement waiving
a child’s potential claim for negligence
against a third party.1®2 The Court of Ap-
peals found the post-accident release pro-
vided in exchange for a settlement to be
distinguishable from the pre-accident re-
lease signed by the Coopers.! The court
considered the importance of the parents’
interest in the care, custody, and manage-
ment of their children and found that the
parents’ interests in making decisions for
the family outweighed any interest of the
State in interfering with the parent-child
relationship. The court relied on the U.S.
Supreme Court opinion in Troxel v. Gran-
ville, which established the principle “that
parents have a fundamental right under
the Due Process Clause to make decisions
concerning the care, custody, and control
of their children.”%

The Colorado Supreme Court granted
certiorari on October 1, 2001, on the spe-

cific issue of whether the public policy of
Colorado allows a parent to release the
claims of a minor child for possible future
injuries from a recreational ski activity.
The majority of state appellate courts that
have addressed this issue have held that
a parent may not release his or her child’s
prospective tort claim.105

Most recently, on October 30, 2001, the
Utah Supreme Court held that a parent’s
release of a child’s claims and an associat-
ed indemnity agreement were invalid.10
The Court relied on the public policy ex-
ception specifically relating to the release
of a minor’s claims. “A clear majority of
courts treating the issue . . . have held that
a parent may not release a minor’s pros-
pective claim for negligence.”'%” The Utah
Court paid particular attention to the ra-
tionale employed by the Washington Su-
preme Court in Scott v. Pacific West Moun-
tain Resort that because in a post-injury
setting, a parent’s signature on a release
“is ineffective to bar a minor’s claims
against a negligent party . . . it makes lit-
tle, if any, sense to conclude a parent has
authority to release a child’s cause of ac-
tion prior to an injury.”1%8

Utah’s economy, as Colorado’s, is heavi-
ly reliant on tourism and the recreational
industry. The Utah recreational industry
competes with Colorado for international
and national tourism business.!® Utah’s
population is youthful and family-orient-
ed. Youth soccer, midget football, student
sports, and recreation activities are as pop-
ular there as they are in Colorado. Thus,
the same considerations adopted by the
Utah Supreme Court may be given defer-
ence by the Colorado Supreme Court.

However the Colorado Supreme Court
ultimately decides this issue, the Tenth
Circuit decision in Doering!''® will impact
whether a child will be able to recover for
his or her injuries. In Doering, the Tenth
Circuit held that the Ski Act abrogated the
common law rule that children under the
age of seven cannot be negligent, but left
unanswered the question of whether a
child’s negligence should be tempered by
his or her age. Thus, even if the Court holds
that a parent may not release his or her
child’s potential claims for future injuries,
jurors and the courts might well be faced
with the situation where they will need to
weigh the “negligence” of a five-year-old
against that of] for example, his or her ski
instructor, or the conduct of a snowmobile
driver, lift attendant, or another adult un-
der a duty to act with due care.!!

Colorado’s federal courts have upheld
waivers in other recreational cases involv-
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ing ski rentals!!? and snowmobile rent-
als,13 but have narrowly construed a waiv-
er in the Rowan case.!* However, the Col-
orado Court of Appeals rejected, many
years ago, the purported effect of exculpa-
tory language embossed on a lift ticket, to
the extent that it intended to immunize
the ski area beyond the protections afford-
ed by the Ski Act.!!® The Cooper case, there-
fore, will have a significant effect on the
extent and sharing of responsibility and
liability for the costs of injuries and dam-
ages. The decision should have significant
precedential value across the nation.

DAMAGE CAPS AND
RECENT CASE LAW

Another current area of interest to prac-
titioners involves caps on damages. CRS §
33-44-113 of the Ski Act limits the amount
of damages an injured skier may recover
in a downhill ski accident case from a ski
area operator.!1® Pursuant to that provi-
sion, total damages shall not exceed $1
million and “any claim attributable to non-
economic loss or injury, as defined in [CRS
§ 13-21-102.5(2)], whether past damages,
future damages or a combination of both,
... shall not exceed two hundred fifty thou-
sand dollars.”'" This provision is similar
to the limitation on damages recoverable
against health care professionals in the
Health Care Availability Act (“HCAA”).118
Because the damages cap provisions in
the Ski Act are so similar to those found
in the HCAA, practitioners should be
aware of a significant new Colorado Su-
preme Court case about the damage caps
in the HCAA.

In Preston v. Dupont,''® the Colorado Su-
preme Court interpreted the damages cap
provision of HCAA and, in particular, the
$250,000 cap for non-economic damages.
The Court held that the cap for non-eco-
nomic damages does not limit damages
for physical impairment or disfigurement.
The rationale of the Court may apply with
equal force to an interpretation of the lim-
itation of damages provision of the Ski
Act.'® In Preston, the Court held that the
limitations under the HCAA as to non-eco-
nomic loss did not cap disfigurement and
physical impairment within the $250,000
limitation on “non-economic loss.”*?!

Thus, in any case where there is signifi-
cant physical impairment, disability, or dis-
figurement, as well as pain and suffering,
the practitioner must make certain that
the verdict form accurately reflects the
distinct categories of damages and that
evidence is presented about the distinct
nature and extent of each category of dam-

ages. Moreover, the plaintiff’s attorney
must be prepared to argue the applicabili-
ty of the Preston decision in the event that
damages for physical impairment and dis-
figurement, when combined with the pain
and suffering award, exceed $250,000.

COMPARATIVE SKI LAW

Colorado lawyers who specialize in ski
law are often called on to answer questions
about how Colorado law and practice com-
pares to that of other states. Also, many
people from other states who are injured
on the Colorado slopes may ask Colorado
lawyers about ski law in their home states.
Knowledge of other states’ laws, therefore,
may be helpful in distinguishing improper
application of assumption of risk rules, es-
pecially in cases involving co-participant
liability (such as where one lift passenger
misloads or is unable to unload safely).

Most states with a significant ski in-
dustry have statutes or case law, or a com-
bination of both, that state that skiing car-
ries inherent risks for which damages can-
not be recovered. States with ski laws that
include some form of an inherent danger
scheme wherein the skier (by virtue of his
or her participation in the sport) has as-
sumed those risks inherent or integral to
the sport include: Alaska, Arizona, Cali-
fornia, Idaho, Maine, Massachusetts, New
Hampshire, Oregon, Pennsylvania, Ver-
mont, Utah, and Wyoming.

Alaska imposes statutory duties and
obligations on both ski area operators and
skiers.'? A skier cannot recover for injuries
sustained as a result of inherent risks of
skiing, which include weather, steepness,
snow, surface or subsurface conditions, and
collisions with other skiers or with man-
made objects. The risk of a skier/skier col-
lision is not a risk assumed in an action
against another skier.!? If an injury is
caused by a combination of inherent dan-
ger and skier negligence, comparative neg-
ligence principles apply.'>4

Arizona has enacted statutes that, for
the most part, grant immunity to ski area
operators. Ski area operators are required
to post various passenger and ski infor-
mation signs within the ski area.!?5 If a
ski area proves that the skier signed a val-
id release, the terms of the release gov-
ern.?6 Arizona takes a minority position
that skier/skier collisions are considered
inherent risks of the sport.12?

Although California does not have a
state ski safety act, five California coun-
ties have “inherent danger” ordinances.?
The California courts have held that strik-
ing a lift tower is an inherent risk of ski-
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ing, as is colliding with a tree or falling in-
to a ravine.!? The California Court of Ap-
peals, in Mastro v. Petrick,'® has recently
held that individual skiers or snowboard-
ers do not owe a duty of care to others who
might also be skiing or snowboarding on
the same ski hill. Thus, if the skier’s or
snowboarder’s conduct is not “so reckless
as to be totally outside the range of ordi-
nary activity found in the sport,” no liabil-
ity would lie.!3! This is in conflict with pri-
or California Court of Appeals’ decisions.!32
Until the California Supreme Court takes
up the issue, California law in this area
will remain unsettled. Regarding waivers,
California courts have enforced waivers
obtained at the time of the rental, purchas-
ing, or servicing of ski bindings. 33

The Idaho statute immunizes ski areas
from liability for dangers inherent in the
sport.13* The duties of ski area operators
are strictly limited to those established by
statute.!35 Maine statutes exemplify the
inherent risk approach. Inherent risks are
those that are an integral part of the sport,
such as changing weather; bare spots; and
collisions with lift towers, lights, and other
skiers.!3 Moreover, claims may be brought
for negligent operation and maintenance.3”
Massachusetts law is a mixture of negli-
gence and inherent danger. Ski areas must
maintain and operate ski areas in a rea-
sonably safe condition and manner, yet ski
areas are not liable for inherent risks.1%®

New Hampshire bars most claims
against ski area operators because, accord-
ing to statute, skiing involves risks and
hazards that must be assumed by the ski-
er regardless of the safety measures tak-
en by the operator.'3® Oregon has a modi-
fied inherent danger scheme whereby ski-
ers assume the inherent risks of skiing in-
sofar as they are reasonably obvious, ex-
pected, and necessary.!4? Utah’s statute
imposes on skiers the inherent risks of the
sport, but leaves it on a case-by-case basis
to determine what is inherent.*! Vermont
statutes provide that a skier assumes those
inherent dangers that are obvious and nec-
essary.? In Wyoming, inherent dangers
are those that are inherent, obvious, or nec-
essary to its participation, a question that
ordinarily must be resolved by the jury.143
Wyoming also provides that it is a misde-
meanor for a person to ski while impaired
by alcohol or drugs or to ski in reckless
disregard of the skier’s own or another’s
safety.14

Connecticut has adopted a mixed ap-
proach of both statutory duties and negli-
gence. Skiers accept the risks inherent in
the sport, including variations in the slope
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and trail (except when caused by snow-
making, grooming, or rescue operations),
trees, or other objects not within the con-
fines of the slope, bare spots, and collisions
with others.!*5 In interpreting Montana’s
Skier Responsibility Ski Act,46 Montana
courts have held that ski area operator’s
duties are not limited to those set out in
its ski act.14

Nevada, New Mexico, New York, North
Carolina, and Washington follow a negli-
gence standard. Nevada’s standard is stat-
utory.® In New Mexico, skiers accept the
inherent risks of skiing, and actions are
barred for skiing injuries except when it
is shown that the injuries arose from a
breach of the duties identified in its ski act,
including the duty “to warn or correct par-
ticular hazards or dangers known to the
operator where feasible to do s0.”'4° This
quoted language appears to establish a
negligence standard. New York places spe-
cific duties on ski area operators, includ-
ing the duty to inspect the condition on
each run twice a day, pad lift towers and
man-made objects, and post signs and no-
tices. The New York code also specifically
states that the duties of skiers and ski
area operators are governed by common
law.150 In North Carolina, ski areas cannot
engage in conduct that willfully or negli-
gently contributes to injury.’®! Finally, the
Washington state courts have interpreted
the Washington Ski Safety Act'52 as not
relieving ski areas of liability for their own
negligence.!%?

This brief survey reveals a variety of dif-
fering approaches to the issues. The fact
that the ski industry might be important
to the overall economic well-being of the
state does not in itself mean that the ski
industry will be provided absolute immu-
nity. However, the various approaches can
help to guide Colorado practitioners in de-
termining what constitutes an inherent
risk and, in particular, what is and what
is not integral to the sport. For example,
the requirement of the New York statute
regarding inspection of runs and padding
of man-made objects is instructive. Unlike
Colorado, New York ski area operators are
required to inspect their slopes twice each
day for hazards and to log the inspec-
tions.!54 Wyoming’s decision to criminalize
skiing while impaired and for reckless ski-
ing also is instructive of what can be done
to provide a safer skiing environment
while maintaining the exciting nature of
the sport.

As noted above, although Colorado law
controls as to Colorado ski accidents, the
significant number of out-of-state skiers,

combined with the media scrutiny the sub-
ject has received, may foster preconceived
notions for clients about what responsibil-
ities other skiers or ski areas may have.
Therefore, it is helpful for the practitioner
to be conversant with the rudimentary as-
pects of alternative and out-of-state ski
law, as well as to be able to compare how
Colorado ski law works when advising, for
instance, a New York or California client
on the particulars of his or her accident
case.

PRACTICE TIPS

Practitioners should be aware of certain
practice tips to represent efficiently and
effectively either the injured skier or de-
fendant in a ski accident case. These sug-
gestions concern venue issues, skier/skier
collisions, use of preservation depositions
and experts, the Snowmobile Act and Ski
Act, forest service filings and public docu-
ments, and personal injury cases general-

ly.

Venue Issues

Because many skiers come to Colorado
from out of state, lawyers need to deter-
mine if a case should be filed in state or
federal court. Prior to Hall, the conven-
tional wisdom was that local ski-town ju-
ries would be less likely in any event to
find for a plaintiff. Given the changing
demographics of those counties that are
heavily reliant on skier business, some
consideration now should be given to the
advantage of having a jury familiar with
the ski area and the local concerns for ski
safety.

However, the U.S. District Court for the
District of Colorado, pursuant to the di-
versity jurisdiction of the federal district
courts,% is still the venue of choice for
many ski cases, especially if the injured
party received extensive medical care and
hospitalization in Denver following the ac-
cident. Moreover, the increased number of
foreign nationals skiing in Colorado makes
federal court the only proper court of ju-
risdiction with the power under the Hague
Convention to obtain in personam juris-
diction if the foreign national has left Col-
orado prior to initiation of suit.!5¢

Skier/Skier Collisions
Typically, the defendant’s homeowner’s
liability carrier will provide coverage and
indemnification, making the skier colli-
sion case similar to any general tort case.
Ski patrol reports are crucial to locating
the accident site, circumstances, and ter-

rain. However, independent witnesses
should be interviewed promptly.

Use of Preservation

Depositions and Experts

Improvements in technology and world-
wide telephone service lend themselves to
video and digital Internet conferencing for
the taking of preservation depositions. Ex-
perts are less critical to skier cases than
other matters because the issues are so
fundamentally based on common-sense
notions of right of way, safety, and visibili-
ty. Nonetheless, experts can make the is-
sues easier for a jury. Experts can create
and explain maps, photos, and models of
the scene of the accident, thus demonstrat-
ing lines of sight, topographic features,
and paths of travel, as well as which ski-
er was uphill. Experts also can provide use-
ful interpretations of the biomechanics of
an accident so that the facts of the acci-
dent are explained by the injuries sus-
tained by the parties. In lift cases, an ex-
pert can determine the mechanics of an ac-
cident, the physical movement of the lift,
and critical time frames.

The Snowmobile Act

And Ski Act

The Colorado Snowmobile Act contains
important provisions that impose duties
of care on snowmobile operators.!5” Snow-
mobile usage is significant at ski areas. As
a result, skiers and snowmobiles collide,
and, in these accidents, skiers can be seri-
ously injured. In trials involving snowmo-
biles and skier injuries, ski area operators
are held to the duties of care established
in the Snowmobile Act. Moreover, juries
are usually instructed on the Act’s stan-
dards as per se duties of care.

Forest Service Filings and

Public Documents

The general rule of lawyering is that
lawyers can never have enough paper. Its
cousin is that the more often a story is told,
the more likely there will be contradictions
in each successive version. These rules
hold true as well in ski cases. Ski areas
generate accident reports. In skier versus
skier accidents involving serious injury or
death, the local sheriff also may generate
a report. Ski areas in Colorado exist prin-
cipally on U.S. Forest Service (“USFS”)
land; thus, in death cases, reports are also
filed with the USFS. Documents on file
with the USFS may include maps, permits,
tree-cutting requests, and safety-related
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filings. The USFS typically will furnish
copies of these documents following a Free-
dom of Information Act request.158

In a case in which a ski area employee
is involved in the accident, counsel should
determine if a workers’ compensation
claim was filed. If so, it is incumbent on the
plaintiff’s attorney to obtain the report filed
in the workers’ compensation matter be-
cause it might have more details than a
sanitized accident report. Moreover, Col-
orado law requires the operator of a snow-
mobile to file a report within forty-eight
hours of the accident, along with notice to
a local law enforcement agency.!®

Jury Instructions

In a case where the elemental claims
against either another skier or a ski area
operator are based on statutory duties of
care, the jury must be instructed on the
statutory provisions of the Ski Act as a per
se duty of care. Where there is sufficient
evidence to demonstrate a breach of a stat-
utory provision, counsel should submit a
C.J.1.-Civ.3d: 9:14 instruction embedded
with the appropriate statutory language.'®
The more contentious issue then arises of
whether a defendant is also entitled to a
Jjury instruction on assumption of risk, ar-
guing that skiing is dangerous and any
accident, no matter how it occurs, is an as-
sumed risk. Generally, the defendant does
not get to make such an argument, as the
breach of a duty of care is not a risk as-
sumed by another person. As the Colorado
Supreme Court held in Summit County
Development Corp. v. Bagnoli, the first Col-
orado ski lift accident case in which a sim-
ilar contention was made: “. . . there is no
basis for charging the plaintiff with knowl-
edge that the defendants would fail to ex-
ercise due care for her safety.”6!

Personal Injury

Cases Generally

Walter L. Gerash,¢2 one of the mentors
of the Colorado personal injury bar, has
consistently asserted that a trial is a “mo-
rality play.” These words also ring true in
ski cases. The central character of the
“play” is the plaintiff, and the plaintiff’s
character, motives, intentions, credibility,
background, and appearance all weigh in
to be considered by the jury, whether con-
sciously or subconsciously. Likewise, the
cast of other characters fill other roles,
some as villains, victims, and unimpeach-
able observers. All of these elements must
be taken into consideration when deciding
which cases to try and which to close.

Practitioners also need to take into account
how a jury will respond to the plaintiff.

CONCLUSION

Ski law is a challenging and rapidly de-
veloping area of the law. As the Colorado
ski industry and tourism continue to grow,
it becomes increasingly important for Col-
orado practitioners to stay abreast of de-
velopments not only in Colorado, but also
on a national level. The Colorado Supreme
Court, in Cooper, may soon give practitio-
ners guidance on whether a ski area oper-
ator may rely on a parent’s signature to
waive or release the claim of an injured
minor. Undoubtedly, other issues will be
left for future resolution in the courts.
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