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Legal practitioners advocating on
behalf of victims of discrimination
or harassment on the basis of

their status as gay, lesbian, bisexual, or
transgender (collectively referred to as
“GLBT”) often face an uphill battle.
Presently, no law has been enacted by ei-
ther the federal or Colorado legislature
that explicitly protects against work-
place discrimination or harassment on
the basis of sexual orientation or gender
identity.1 Existing civil rights laws tradi-
tionally have been interpreted by the
courts to exclude coverage for such
groups.2 Accordingly, attorneys for
GLBT victims of discrimination and ha-
rassment have carved out creative and
innovative legal theories to secure re-
dress for their clients. This article pro-
vides an overview of these legal theories,
and discusses relevant statutes and case
law of interest to practitioners repre-
senting GLBT clients.3

Title VII of the 
Civil Rights Act of 1964

Title VII of the Civil Rights Act of
1964 (“Title VII”)4 prohibits employment
discrimination on the basis of “sex” and
other protected characteristics.The term
“sex,” as defined by Title VII, does not in-
clude sexual orientation or gender iden-
tity.5 Indeed, the Tenth Circuit’s most re-
cent declaration on the subject makes
clear that Title VII does not apply to a
claim of discrimination on the basis of
sexual orientation, even in the case of a
heterosexual plaintiff claiming harass-

ment at the hands of a same-sex super-
visor.6 Nonetheless, victims of discrimi-
nation based on their GLBT status re-
cently have had increasing success
bringing creatively pled claims under Ti-
tle VII.

Gender Non-Conformance
Perhaps the most successful of these

claims have been those pled pursuant to
a theory of discrimination for gender
non-conformance, as articulated by the
Supreme Court in Price Waterhouse v.
Hopkins.7 There, the Court held that Ti-
tle VII was violated when the employer
denied the plaintiff a promotion because
she was perceived negatively for lacking
stereotypically feminine character traits.
Specifically, her supervisor had advised
her to “walk more femininely, talk more
femininely, dress more femininely, wear
make-up, have her hair styled, and wear
jewelry.”8 This “gender non-confor-
mance” legal theory has been successful-
ly argued on behalf of gay and lesbian
plaintiffs whose gender presentation is
not defined by their biological sex.9

Notably, because Title VII condemns
even those decisions based on a mixture
of legitimate and illegitimate considera-
tions, if a plaintiff can demonstrate that
he or she was discriminated against “be-
cause of sex” as a result of sex stereotyp-
ing, evidence that the plaintiff also was
discriminated against on the basis of
sexual orientation has no legal signifi-
cance under Title VII, even though sex-
ual orientation itself is not a protected
characteristic.10 Courts have held as
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much even where the evidence of discrim-
inatory animus includes overtly homo-
phobic epithets, reasoning that these
taunts disparage the plaintiff’s masculin-
ity or femininity.11

Relying on the Court’s reasoning that
“[d]iscrimination because one fails to act
in the way expected of a man or woman is
forbidden under Title VII,” the Ninth Cir-
cuit extended this legal theory to include
protection for transgender people in
Schwenk v. Hartford,12 which applied the
Gender Motivated Violence Act13 in the
case of a prisoner who was sexually as-
saulted by a guard.The court in Schwenk
rejected the defendant’s argument that
the plaintiff ’s transexuality was not an
“element of gender” but rather a “psychi-
atric illness.”14

The “gender non-conformance” theory
has since been successfully argued on be-
half of numerous transgender plaintiffs in
the employment context as well.15 No-
tably, these cases have not turned on
whether the plaintiff has undergone sex
reassignment surgery; both pre- and post-
operative transsexuals have prevailed us-
ing this legal theory.16 As one court held,
“[t]ranssexuals are not gender-less, they
are either male or female and are thus
protected under Title VII to the extent
that they are discriminated against on the
basis of sex.”17

In addition to the prison environment
addressed in Schwenk, GLBT plaintiffs
discriminated against for gender non-con-
forming behavior likewise have prevailed
in other non-employment contexts.These
include cases of discrimination in public
accommodations18 and harassment in
schools.19

However, this application of Price Wa-
terhouse does not provide a legal claim in
cases where there is no evidence that the
GLBT plaintiff was discriminated against
specifically because of gender non-con-
forming behavior or appearance, as op-
posed to sexual orientation more general-
ly.20 At least one court noted, though, that:

[c]onceivably, a plaintiff who is per-
ceived by his harassers as stereotypi-
cally masculine in every way except for
his actual or perceived sexual orienta-
tion could maintain a Title VII cause of
action alleging sexual harassment be-
cause of his sex due to his failure to con-
form with sexual stereotypes about
what “real” men do or don’t do . . . real
men don’t date men.21

Nonetheless, this legal theory may not
provide any legal recourse for a “feminine”
lesbian or a “masculine” gay man, and in

any event must be very carefully pled in a
manner that makes clear that the dis-
crimination or harassment was based on
gender non-conformance, not sexual ori-
entation or gender identity.

Title VII Retaliation
Notwithstanding the many legal opin-

ions holding that sexual orientation and
gender identity classifications do not fall
within the Title VII definition of “sex,”
there have been successful claims of retal-
iation under Title VII brought by plain-
tiffs complaining of discrimination or ha-
rassment based on their sexual orienta-
tion and gender identity.22 The advantage
to litigating retaliation claims is that the
plaintiff need prove only that his or her
objection to the treatment led to an ad-
verse employment action; the plaintiff is
not required to prove the underlying com-
plaint itself (that he or she was harassed
or discriminated against).

The difficulty in pleading retaliation
claims for harassment of GLBT plaintiffs
is that courts may determine that the
plaintiff’s belief that Title VII prohibits the
harassment or discrimination to which he
or she objected is not necessarily “reason-
able.”23 The Tenth Circuit recently sug-
gested as much in dicta (in a non-binding,
unpublished decision), noting: “given that
sexual orientation discrimination is not a
recognized cause of action under Title VII .
. . it is far from clear whether a retaliation
claim may be predicated upon a non-cog-
nizable cause of action.”24

Other courts have reached a contrary
result, however, reasoning that the retali-
ation provision of Title VII protects em-
ployee opposition to practices that the em-
ployee reasonably believes are unlawful,
not just to practices that actually are un-
lawful under Title VII. Holding otherwise
might deter an employee “from reporting
possible discrimination if she risked being
discharged if the allegations—though en-
tirely true and made in good faith—were
later found insufficient to constitute a vio-
lation of the statute.”25

Same-Sex Harassment
The best-established application of Ti-

tle VII to harassment based on sexual ori-
entation derives from the U.S. Supreme
Court’s ruling in Oncale v. Sundowner
Offshore Servs.26 There, the Court con-
cluded that sex discrimination consisting
of same-sex sexual harassment is action-
able under Title VII, and that although
the harassing conduct must be sexual in
nature, it need not be motivated by sexual

desire to support an inference of discrimi-
nation on the basis of sex.27

The Oncale Court articulated three
available avenues of proof for a plaintiff
asserting a same-sex harassment claim:
(1) a showing that the harasser was moti-
vated by sexual desire; (2) evidence of ha-
rassment carried out in such sex-specific
and derogatory terms that it is clear the
harasser was motivated by general hostil-
ity toward the presence of that gender in
the workplace; or (3) presentation of direct
comparative evidence about how the al-
leged harasser treated members of both
sexes in a mixed-sex workplace.28 Al-
though the plaintiff in Oncale did not al-
lege that he was homosexual or transgen-
der, the decision often has been successful-
ly applied in cases where the harassment
apparently is predicated on the plaintiff’s
sexual orientation or gender identity, re-
gardless of whether the court finds that
the plaintiff ’s status was the reason for
the harassment.29

Notably, many of these meritorious
claims have involved harassment sub-
stantially less severe than that addressed
by the Court in Oncale.30 To overcome
precedent holding that “sexual orienta-
tion” discrimination is not protected un-
der Title VII, some courts have found that
epithets directed at a plaintiff because he
is homosexual do not evince that harass-
ment was motivated by the plaintiff’s sex-
ual orientation.31 As at least one court not-
ed, “[it] is not uncommon for sexual ha-
rassment and other manifestations of sex
discrimination to be accompanied by ho-
mophobic epithets.”32 The Tenth Circuit
addressed the issue of same-sex sexual
harassment in three cases in 2005, with
mixed results.33

Local Non-Discrimination
Ordinances

Some Colorado municipalities have en-
acted local ordinances that prohibit dis-
crimination on the basis of sexual orienta-
tion and/or gender identity. Denver’s An-
ti-Discrimination Ordinance34 was first
enacted in 1990,35 and provided protection
from discrimination on the basis of sexu-
al orientation.The ordinance was amend-
ed in 2001 to include protection from dis-
crimination on the basis of gender vari-
ance, and was amended again in 2002 to
include a private right of action, providing
that “the complainant may seek the relief
by filing a civil action in county court or
state district court for all appropriate
remedies.”36
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This remedial language was specifically
drafted to mirror that used by the U.S. Su-
preme Court in Franklin v. Gwinnett
County Pub. Sch.,37 explaining that when
a statute includes a right of action, the
Court presumes the availability of all ap-
propriate remedies absent an express in-
dication of legislative intent to the con-
trary. Thus, although it has not yet been
litigated, a plaintiff bringing a claim un-
der this statute could (and should) seek
all remedies available at law and in equi-
ty.

In this regard, the remedial scheme of
the Denver Anti-Discrimination Ordi-
nance provides for remedies in addition to
those available under the Colorado non-
discrimination statute38 and the Colorado
statute prohibiting termination for legal,
off-duty conduct,39 which is described in
more detail below. Denver’s Anti-Discrim-
ination Office issued its first “probable
cause” determination in March 2005 on
behalf of a transgender complainant in
Dower v. King Soopers, Inc.40 Other Colo-
rado municipalities with local anti-dis-
crimination ordinances prohibiting dis-
crimination on the basis of sexual orienta-
tion and/or gender identity include Aspen,
Boulder, Breckenridge, Crested Butte,Tel-
luride and, in very limited cases,Arvada.41

Wrongful Discharge in 
Violation of Public Policy

Although Colorado common law in-
cludes  a presumption that an employee

hired for an indefinite period of time is an
“at-will” employee who may be terminat-
ed for no cause at any time, Colorado
courts have acknowledged that this pre-
sumption is not absolute and may be re-
butted under certain circumstances.42 One
such circumstance is the “public-policy ex-
ception,” under which an employee has a
cognizable claim for wrongful discharge “if
the discharge of the employee contravenes
a clear mandate of public policy.”43

Colorado’s Local Non-
Discrimination Ordinances as
Statements of Public Policy

In jurisdictions where the local anti-dis-
crimination ordinance does not provide a
private right of action, the ordinance may
nonetheless serve as a declaration of a
public policy mandate against discrimina-
tion on the basis of sexual orientation
and/or gender identity. This statement of
public policy could serve as the predicate
for a common law claim of wrongful dis-
charge in violation of public policy.

The Lawrence v. Texas Case
The U.S. Supreme Court’s decision in

Lawrence v. Texas44 may support a claim
of wrongful discharge in violation of public
policy even in jurisdictions lacking a local
anti-discrimination ordinance protecting
GLBT workers. In Lawrence, the U.S. Su-
preme Court held that a Texas statute
making it a crime for two persons of the
same sex to engage in certain intimate

sexual conduct violated the Due Process
Clause of the U.S. Constitution.45 In
reaching this decision, the Court spoke at
length regarding the constitutional pro-
tection of personal decisions relating to
marriage, procreation, contraception, fam-
ily relationships, child rearing, and educa-
tion, and explicitly extended this protec-
tion to homosexual relations.46

Notably, while striking down the Texas
statute prohibiting homosexual relations,
the Court went out of its way to address
the issue of discrimination:

When homosexual conduct is made
criminal by the law of the State, that
declaration in and of itself is an invita-
tion to subject homosexual persons to
discrimination both in the public and in
the private spheres.47

By its holding, and this statement in par-
ticular, the Court expressed a public policy
mandate against discrimination on the
basis of sexual orientation that also may
be used as a predicate for a common law
claim of wrongful discharge in violation of
public policy.

Common Law Tort of 
Invasion of Privacy

Claims of discrimination on the basis of
sexual orientation and gender identity al-
so may be litigated under the common
law tort of invasion of privacy. Although
this concept is not new,48 its potency cer-
tainly is enhanced by the U.S. Supreme
Court’s holding in the Lawrence case. The
Court’s decision to strike down statutes
criminalizing homosexual acts was based
on principles of the fundamental privacy
rights accorded by the Constitution. As
the Court explained:

The statutes do seek to control a per-
sonal relationship that, whether or not
entitled to formal recognition in the law,
is within the liberty of persons to choose
without being punished as criminals.
. . . [A]dults may choose to enter upon
this relationship in the confines of their
homes and their own private lives and
still retain their dignity as free per-
sons.49

Additionally, the Court stated that “the
petitioners are entitled to respect for
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their private lives.”50 This language ad-
vances the viability of claims brought un-
der the common law tort of invasion of
privacy.

Legal Off-Duty Conduct
Discrimination on the basis of sexual

orientation and even gender identity pre-
sents unique challenges and opportunities
for litigation because the discrimination is
not based simply on the “status” of being
homosexual or transgender, but also the
“conduct” associated with being homosex-
ual or transgender. Thus, victims of such
discrimination also may bring claims un-
der Colorado’s statute prohibiting termi-
nation for legal, off-duty conduct.51 To the
extent that there may have been any lin-
gering question, the legality of “homosex-
ual conduct” now has been conclusively
resolved by Lawrence.52

This Colorado statute has the advan-
tage of lending itself to application in a va-
riety of contexts, including sexual orienta-
tion and transgender claims,53 as well as
the benefit of not requiring the exhaustion
of any administrative remedies.54 It also
has three significant limitations, however:

(1) it applies only to termination (provid-
ing no protection for workplace harass-
ment or discrimination in hiring, promo-
tions, demotions, or other terms and con-
ditions of employment); (2) remedies are
limited to backpay; and (3) the prevailing
party (not just the prevailing plaintiff) is
entitled to an award of costs and a reason-
able attorney fee.55 Notwithstanding
these significant shortcomings, courts
have noted the availability of the statute
as a legal avenue for cases of discrimina-
tion on the basis of sexual orientation.56

Protections Provided
By Employer’s Policies

An increasing number of private em-
ployers include protections against ha-
rassment and discrimination on the basis
of sexual orientation (and, occasionally,
gender identity) in their employment
handbooks or other written employment
policies. These written guarantees of a
workplace free from harassment and dis-
crimination can be enforceable under
principles of breach of contract and/or
promissory estoppel under the Colorado
common law.57

Public Employment
Additional legal protections are avail-

able for state employees claiming discrim-
ination or harassment on the basis of sex-
ual orientation or gender identity. The
state of Colorado is prohibited from dis-
criminating against its employees on the
basis of their sexual orientation by the
State Personnel Board Rules.58 Some oth-
er public employees are protected from
such discrimination by municipal ordi-
nances.59

Additionally, for employees who face
discrimination or harassment by an em-
ployer acting under the color of law, con-
stitutional protections also can be assert-
ed. Some such claims have been asserted
by way of the Equal Protection Clause.60

As one court held,“the United States Con-
stitution and the provisions of 42 U.S.C. §
1983, combined with logic, common sense
and fairness dictate [that] individuals
have a constitutional right under the
Equal Protection Clause to be free from
sexual orientation discrimination causing
a hostile work environment in public em-
ployment.”61 Constitutional claims may
be brought pursuant to the First Amend-
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ment based on free speech62 and priva-
cy/associational rights.63

Conclusion
Although neither the federal nor Colo-

rado legislature has enacted any laws
specifically designed to protect GLBT em-
ployees from discrimination or harass-
ment in the workplace,64 creative and ag-
gressive advocates have developed inno-
vative legal approaches to ensure that
their GLBT clients may seek recourse for
the legal wrongs committed against them
by employers because of their GLBT stat-
us. With ultimate passage of legislation
prohibiting discrimination on the basis of
sexual orientation and gender identity,
both the prosecution and defense of such
claims will become substantially more
clear-cut and straightforward.

NOTES

1. Seventeen states and the District of Co-
lombia have laws protecting against discrimi-
nation based on sexual orientation. Thirteen
states and the District of Colombia have laws
protecting against discrimination based on
gender identity; seven states have laws explic-
itly providing such protections, and state

courts, commissions, or agencies have inter-
preted the existing state law to include some
protection for transgender individuals in sev-
eral others. See also notes 55 and 64, infra.

2. See discussion of Title VII of the Civil
Rights Act of 1964, infra. Sexual orientation
and transgender classifications also are specif-
ically excluded from coverage under the Amer-
ican with Disabilities Act, 42 U.S.C. § 12211.
This section states that homosexuality and bi-
sexuality are not impairments, but categorizes
gender identity classifications alongside condi-
tions that manifest in criminal conduct, such
as pedophilia and pyromania. See also Doe v.
United Consumer Fin. Servs., Case No. 1:01
CV 1112, 2001 U.S. Dist. LEXIS 25509 (D.Ohio
2001) (holding that ADA did not provide legal
protection for transsexual employee).

3.This article builds on materials presented
by the author to the Colorado Trial Lawyers
Association in Aug. 2005, entitled “Emerging
Issues in Employment Law”; and to the Colo-
rado Plaintiffs Employment Lawyers Associa-
tion in Sept. 2005, entitled “Litigating Cases of
Employment Discrimination on the Basis of
Sexual Orientation and Transgender Status.”

4. 42 U.S.C. §§ 2000e et seq. (prohibiting em-
ployment discrimination based on race, color,
religion, sex, and national origin).

5. See Bibby v. Phila. Coca Cola Bottling Co.,
260 F.3d 257 (3rd Cir. 2001); Simonton v. Run-
yon, 232 F.3d 33 (2d Cir. 2000); Higgins v. New

Balance Athletic Shoe, Inc., 194 F.3d 252 (1st
Cir. 1999); Wrightson v. Pizza Hut of Am., Inc.,
99 F.3d 138 (4th Cir. 1996); Williamson v. A.G.
Edwards and Sons, Inc., 876 F.2d 69 (8th Cir.
1989), cert. denied, 493 U.S. 1089 (1990); Ulane
v. Eastern Airlines, 742 F.2d 1081 (7th Cir.
1984); Sommers v. Budget Marketing, Inc., 667
F.2d 748 (8th Cir. 1982); DeSantis v. Pacific
Telephone & Telegraph Co., Inc., 608 F.2d 327,
328 (9th Cir. 1979); Smith v. Liberty Mutual In-
surance Co., 569 F.2d 325 (5th Cir. 1978).

6. Medina v. Income Support Div., 413 F.3d
1131 (10th Cir. 2005) (holding that heterosex-
ual woman claiming discrimination and ha-
rassment by lesbian supervisor did not survive
motion for summary judgment, because “Title
VII’s protections . . . do not extend to harass-
ment due to a person’s sexuality.”).

7. Price Waterhouse v. Hopkins, 490 U.S. 228
(1989).

8. Id.
9. See, e.g., Nichols v.Azteca Rest. Enters, Inc.,

256 F.3d 864 (9th Cir. 2001) (holding that ha-
rassment “based upon the perception that [the
plaintiff] is effeminate” was discrimination be-
cause of sex, in violation of Title VII); Doe by
Doe v. City of Belleville, 119 F.3d 563 (7th Cir.
1997), vacated and remanded on other grounds
523 U.S. 1001 (1998) (holding that where co-
workers verbally and physically harassed a
young man because he wore an earring, re-
peatedly asked him whether he was a girl or a
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After prizes have been awarded, guests will have
time to mingle with new and old friends. Additional
wine will be available for purchase at a cash bar. For
more information, contact the CWBAoffice at (303)
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P.M ., during which time there will be roving

entertainment and a live auction 
preview. The dinner program will include
live entertainment, a video presentation,
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rassers were homosexual to show that harass-
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lated to the employment activities and re-
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