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Legal Protection of Children in
Nontraditional Families
by Kimberly R. Willoughby and Sherilyn Rogers

T

he American family is changing
dramatically. At one time, most
families fit the nuclear family
model, consisting of a stay-athome mother, a working father, and 2.3 biological children. Today’s families come in
many variations. Consider the following
statistics: 27 percent of households with
children under eighteen are maintained
by a single parent;1 almost 25 percent of
children live or will live in step-families;2
from 6 million to 14 million children are
being raised by gay or lesbian parents;3
and 3.9 million children live in households
maintained by grandparents.4
Technology is poised to change even
more radically what “a family” means.
Children may be born with only one legal
parent in certain artificial insemination
situations or may have more than two legal parents in certain assisted reproductive technology circumstances. Current
medical technology, for example, can create a situation where there are potentially
five legal parents for one child: one genetic
mother, one genetic father, one gestational
mother, and two parents who rear the resulting child. To address the strain that
these latter scenarios are likely to put on
current state laws, the Family Law Section of the American Bar Association issued a proposed model act in December
1999 dealing with legal issues presented
by assisted reproductive technology.5
This article discusses ways to protect
nontraditional, intact families and briefly
looks at how the different legal protections
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Children of Biological
Or Adoptive Parents

• a child has the right to sue for wrongful death of a parent;12
• a child has the right to receive Social
Security benefits in the case of the
disability or death of a parent;13
• a child has the right to maintain a relationship with a parent unless the
parent is unfit and parental rights are
terminated or the parent presents an
imminent danger to the child;14 and
• a child has the right to receive financial support from a parent during minority.15
These are powerful tools that the state
has created to strengthen and support the
bond between parent and child and to ensure that a child is protected by his or her
parents. For a child to be able to use these
protections automatically, a biological or
adoptive connection to a parent is necessary.16
Nontraditional families, however, are
often left unprotected and must spend time
and money hiring an attorney to provide
their children the basic protections the government acknowledges as necessary to a

Colorado and federal statutes create
many protections for children with respect
to their biological or adoptive parents. The
following are some examples:
• a child has the right to inherit from a
parent’s estate, should the parent die
intestate;7
• subject to the priority of others, a child
has the right to be a guardian or conservator or personal representative
for the parent or the parent’s estate;8
• a child has the right to have a parent
make medical decisions on the child’s
behalf, if needed;9
• a child has the right to be covered under a parent’s health insurance policy;10
• a child has the right to have the family unit protected by the Family and
Medical Leave Act (“FMLA”);11
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work when there is a break-up of the family. The article assumes that these families consist of one parent who is a biological or adoptive parent and one who is a
“psychological parent.” When talking of
both parties, the article calls them “parents.” Examples of these families are as
follows: families in which there is a stepparent; families where the parents are not
married either by choice or because they
are in a same-sex relationship;6 families
where a biological parent lives with the
child’s grandparents; and families that
have used some form of alternative reproduction that results in a child who is not
genetically linked to one or both parents.
When talking about “intact families,” the
article is discussing families where the
psychological parent is living with the biological or adoptive parent of the child at
issue.

Statutory Protections
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child’s well-being. Unfortunately, because
the attorney must be creative in using the
law to protect these children, the attorney’s
devices are always subject to changes in
statutory or common law, to direct challenges from the state, or to the predilections of the judge to whom a matter is assigned. The law is anything but stable or
predictable in this area. This article assumes that children are best served by being able to take advantage of the legal
bonds to both of their parents.

Ways to Protect Children in
Nontraditional Families
Guardianships
Under the guardianship statutes, there
are three ways to become a legal guardian: (1) through appointment by the court
on petition, even though one or both of the
biological parents are alive;17 (2) by a delegation of powers from a biological parent
while she or he is alive, which is essentially a power of attorney;18 and (3) through
appointment by the court on the death of
one or both biological parents.19
A person named as the legal guardian
of a child has the powers and responsibilities of a parent regarding support, care,
and education of his or her ward.20 The legal guardian may apply available money
to the child’s needs; receive money and
property on behalf of the child; maintain
physical custody of the child; sue on behalf
of the child; and consent to medical treatment, marriage, and adoption of the child.21
The legal guardian is empowered to make
decisions for the child and to manage the
child’s money.The legal guardian may cover the child under the guardian’s health
insurance and may claim the child as an
exemption for federal income tax purposes.22 The benefits of the FMLA apply to
guardians.23 In exercising powers over the
child, the guardian has a fiduciary duty to
the child.24
Disadvantages of Guardianships:
When guardianships are used, the child of
a nontraditional relationship is not able to
take advantage of many of the protections
that flow from a biological or adoptive connection to a parent. Although the child can
take advantage of some of the protections
afforded to guardians, they are not protected by the intestacy laws25 or by the
right to sue for the wrongful death of a
guardian.26
There are other concerns to be considered in determining whether a legal guardianship should be used as a tool for protecting the nontraditional family and the

child while the biological or adoptive parent is alive. For instance, if the client opts
for a guardianship pursuant to CRS § 1514-104, the guardianship document must
be signed by the biological parent every
nine months. Guardianships under this
statute, essentially powers of attorney, are
best where the psychological parent needs
to accomplish a discrete task, such as
school enrollment, or otherwise to act in
the absence of the biological or adoptive
parent. However, these guardianships are
not useful tools for long-term protection of
a child because, as noted, they must be reaffirmed every nine months to remain valid. Finally, clients often do not like guardianships, viewing them, on an emotional
level, as something less than “being a parent.”

“At present, Colorado
statutes do not fully protect
nontraditional families
or the best interests
of their children.”

Advantages for Nontraditional
Families: Having a psychological parent
petition a court for legal guardianship
status while the biological or adoptive parent is alive is best for families made up of
one biological parent and one psychological parent and where the other biological
parent (if living) does not object to the
guardianship. This choice serves those
families well whose primary concern is securing medical insurance coverage for a
child when it is not available through the
biological parent, but is available through
a psychological parent. This also may be a
good option for step-families where an absent biological parent does not object to
the extra protections for the child but does
not want to terminate parental rights, or
where the parent living with the child does
not want to forsake child support from the
absent biological parent.
A psychological parent also may seek
an appointment as the legal guardian for
a child after a biological or adoptive parent has died. The psychological parent can
accept a testamentary nomination to be a
guardian27 or may apply for a guardianship through a petition alleging that the
best interests of the child would be served
by being named the guardian.28 This procedure is best for families where no other
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person contests the appointment of the
psychological parent as the legal guardian
for the child.29

Wills
While it is important for all parents to
provide for their minor children in their
wills, it is especially important in nontraditional families. In the absence of a will,
the child of a biological parent may automatically inherit from the parent.The child
of a psychological parent has no such protection.30 By having a will prepared, a biological or psychological parent can financially protect his or her child by providing
for the child’s care and well-being after the
parent’s death.
Through a will, a biological parent can
make arrangements for the care and financial security of the child, including a
nomination of guardianship.31 This is especially important when there is no other
biological parent or the other biological
parent is unfit to care for the child. If another biological parent is available, the
probate court usually will be inclined to
turn over the care and control of the child
to that parent.32 Therefore, it is important
to state in the will why another living biological parent should not be awarded the
care and control of the child, and why the
nominated person should be given such
an award. By providing information about
the fitness of the biological parent, the parent gives the judge a stronger basis for following the deceased parent’s wishes when
determining who should be appointed.
When appointing a guardian, a judge must
make a determination based on the best
interests of the child, which includes the
wishes of the parent and child.33
A psychological parent can ensure the
child inherits from that parent by providing for the child in a will. The parent also
can ensure that the child’s financial needs
are met by creating a trust for the child. A
psychological parent may not, by will, appoint a guardian for the child.34 However,
CRS § 15-14-202 does not prevent the parent from nominating a person to be appointed. If there are no living biological parents, and the biological parents did not
name a guardian or successor guardian, a
court may consider the nominee of the psychological parent. Appointment of the psychological parent’s nominee would be subject to determination of the child’s best interests, and the nominee would have priority only as an “interested person,”35 unless the parent is also nominated by the
child at issue and the child is fourteen
years or older.

2000

Advantages for Nontraditional
Families: Families that would benefit
most from providing for a child in a will
are those in which the proper person to
have the care and control of the child after the death of a biological or adoptive
parent is not the other biological or adoptive parent.This could be a situation where
a biological or adoptive parent wishes his
or her current spouse or domestic partner
to care for the child after that parent’s
death, rather than the child’s other biological or adoptive parent. This type of planning also is good for families in which there
are no surviving biological or adoptive parents, or when a psychological parent wishes to provide for a child despite the availability of another biological or adoptive parent.

Actions for Allocation of
Parental Responsibilities
CRS § 14-10-123(c) enables a psychological parent to petition the court for an allocation of parental responsibilities with
respect to the child, as long as the child
has been under the physical care of the
psychological parent for at least six
months, if such an action is commenced
within six months of termination of physical care. This method of protecting the
child can be used, in some courts, either
during the relationship, while the family
is intact, or after a breakup of the parents’
relationship. However, other courts will
not hear such a petition while the family
is intact. Such courts view CRS § 14-10123 as requiring a case and controversy
before a petition may be heard (this issue
is discussed in more detail below).
During the relationship, a biological or
adoptive parent and a psychological parent can file a non-contested petition for an
allocation of mutual responsibilities with
respect to the child, along with a parenting plan and other required pleadings. As
with other non-contested domestic relations proceedings, if both parties are represented by counsel, the petition can be
granted without a hearing. If the parents’
relationship has ended, the psychological
parent can petition for parenting time and
an allocation of decision-making, as long
as this is done within the requisite time
period.36
A mutual allocation of parental responsibilities protects the child in many of the
same ways as a legal guardianship appointment. While the parents are in an intact relationship, the psychological parent
is able to perform such general parental
functions as enrolling the child in school
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and extracurricular activities, taking the
child to the doctor or mental health professional, making emergency and nonemergency medical decisions for the child,
and receiving information regarding the
child from third parties.37
If the parents have terminated their relationship, an allocation of parental decision-making to both parents and a determination of parenting time for the nonprimary caregiver ensures that the child
can continue a stable relationship with
both parents.
Disadvantages of Parental Allocation Actions: While an allocation of parental responsibilities in some respects grants
a stronger legal connection between the
psychological parent and the child than a
legal guardianship, in other ways the legal relationship is weaker.When a psychological parent is granted decision-making
authority and parenting time, there may
be no legal “responsibilities” to the child
involved. Some courts will issue orders that
require a psychological parent to pay child
support, while others will not. Legal guardians, on the other hand, at least have a
fiduciary duty to their charge and cannot

relieve themselves of that duty without
first requesting action from the court.38
The child of a psychological parent who
is granted an allocation of parental responsibilities is left unprotected in a number of ways. The creation of this legal relationship between the child and the psychological parent does not resolve intestacy, right-to-sue, FMLA, or government benefit issues. Another problem is that the applicable jurisdictional statutes are vague,
and Colorado lacks case law to flesh out
the statutes. For instance, for parents who
are in intact relationships, using a joint
petition to give the psychological parent
parental responsibilities is not an option
in some courts.
Such courts interpret CRS § 14-10-123,
and Title 1439 actions in general as requiring a controversy before the court has jurisdiction to hear a case.While the relationship is intact, it is reasoned, parents do
not have a case and controversy. Other jurisdictions, however, do not interpret the
statute this way.They reason that the court
has jurisdiction over a joint petition that
requests a mutual allocation of parenting
responsibilities in the same way a court

- Advertisement -
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would have jurisdiction to hear a guardianship action, even though there may be
no controversy over the appointment of
the guardian.
Only a few appellate cases address who
may be deemed a psychological parent
and, therefore, who may be entitled to petition the court for an allocation of parental responsibilities. Parents who planned
to adopt a child,40 grandparents who have
had the child “dropped off on their doorstep,”41 and some step-parents42 all have
been deemed psychological parents. However, no Colorado appellate case addresses
whether a range of different family members could be considered psychological parents.
To compound the difficulties in identifying who can be a psychological parent,
nothing in the Colorado statutes limits the
number of persons who can have an allocation of parental responsibilities with respect to a child. In theory, there could be
more than two people who petition for an
allocation of parental responsibilities, as
long as each meets the statutory requirements.43
Further muddying the waters is the
standing requirement of CRS § 14-10-123.
A nonbiological parent can petition a court
for parenting time and decision-making
authority only if he or she has had “physical care” of a child for at least six months
within six months of filing.44 However, the
statute does not define “physical care.” In
re the Custody of C.C.R.S. v. T.A.M. is the
seminal case addressing the meaning of
“physical custody” in CRS § 14-10-123(c).45
In that case, the Colorado Supreme Court
held that “physical custody” does not mean
“legal custody,” and that to determine who
has “physical custody” of a child, the courts
should look at how much time the child
spends with the petitioning party and the
quality of the psychological bond between
the child and the petitioner.46 In considering CRS § 14-10-123(c), the Colorado Court
of Appeals has held that if a biological parent maintains contact with the minor child
while the child is in the home of the psychological parent, such contact does not
defeat the psychological parent’s standing
to petition for an allocation of parental responsibilities.47
Some Colorado district courts are extending the “physical care” requirement
much further, finding that, to meet the
“physical care” requirement of CRS § 1410-123(c), a psychological parent need not
have the child actually living with him or
her for six months. Instead, regular parenting time with the child suffices to give

the psychological parent standing if there
is a significant bond with the child.
Using an allocation of parental responsibilities to protect the child of a nontraditional family is complicated. An attorney
must be aware of how individual courts
have interpreted the statute. The vagueness of the statute allows for the protection of a broad array of nontraditional families, but only if the particular judge hearing the case is amenable to that type of protection—and if that judge is the sole judge
to preside over the case.48 Because this
statute does not provide predictability in
its application, it does not provide stability
for the family.
Advantages to Nontraditional Families: CRS § 14-10-123(c) is best used for
non-intact families where there is a dispute over what kind of relationship a child
will have with a psychological parent after the child has been removed from the
home of the psychological parent. Where
the biological or adoptive parent has forbidden a relationship between the child
and the psychological parent, this statute
is the only means of protecting the child’s
relationship with the psychological parent.49
However, the U.S. Supreme Court recently ruled, in Troxel et vir v. Granville,50
that a parent has a constitutional right to
the care, custody, and control of his or her
child. Hence, there must be a justification
for a court to interfere with a parent’s decision to allow or disallow visitation to a
non-parent, and a parent’s decision on the
issue must be accorded some special
weight. This decision may have an effect
on what relief a psychological parent may
receive from a court in these types of cases.

Uniform Parentage Act Actions
Some Colorado courts are issuing orders protecting nontraditional families
pursuant to the Uniform Parentage Act
(“UPA”). Petitioners make a claim under
CRS § 19-4-105, the statute that governs
presumption of parentage. Under this statute, there are a number of ways a person
can be presumed to be a parent of a child.
For instance, a person is presumed to be a
natural parent of a child if he or she receives the child into his or her home and
openly holds the child out as his or her
natural child, acknowledges parentage in
a writing filed with the court or the registrar of vital statistics, and the other parent of the child does not object.51
The statute specifically states that a determination of parentage does not depend
on the marital status of the parents.52 Fur-
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ther, a biological connection between the
parent and the child is not required to establish a presumption of parenthood.53 Finally, the UPA specifically anticipates that
there may be more than one presumptive
parent of either gender for a child, such as
when a child is born during a marriage,
but a non-spouse is shown to be the genetic parent.54
Advantages to Nontraditional Families: Nontraditional families have just
started using UPA actions to protect themselves in Colorado. It is unclear how different judges will interpret the statute and
respond to the legal arguments. It appears
that actions under the UPA are most appropriately used for two types of nontraditional families: those made up of samesex parents in an intact relationship,55 and
those made up of parents who have children as a result of assisted reproductive
technology where one or both rearing parents are not genetic parents of the child.56
The UPA can be used only where there is
just one legal parent of the child at the time
of the petition.
Of the various means of protecting nontraditional families noted above, a UPA
action provides the best protections, as the
child is determined to be the legal child of
the psychological parent. The petitioner is
placed on the child’s birth certificate.Therefore, the child of the psychological parent
can enjoy all the state and federal protections that flow from legal parentage.
At this time, however, a UPA action is
legally tenuous. In Colorado, before 1996,
psychological parents could be placed on
the child’s birth certificate if the psychological parent legally adopted the child
pursuant to CRS § 19-5-203. In 1996, the
Colorado Supreme Court determined that
only married persons were entitled to file
a petition under the statute.57 The Attorney General’s Office recently attempted to
legally challenge the placing of a psychological parent’s name on a child’s birth
certificate pursuant to a UPA action.58

Conclusion
Colorado has many types of nontraditional families that include children. At
present, Colorado statutes do not fully protect these families or the best interests of
their children. Current statutes are inadequate to help maintain stability for these
children when their families are no longer
intact, leaving them without many of the
legal protections granted to children who
have two biological or adoptive parents.
That protection is left to the General Assembly to provide in the future. Until that

FAMILY LAW NEWSLETTER

2000

time, attorneys must be willing to work
creatively to eke out protections within
current law for this vulnerable group of
Colorado citizens.
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of the resulting child, regardless of lack of genetic connection to the child). See also In re
Marriage of Buzzanca, 61 Cal.App.4th 1410
(1988). Colorado also has ruled that in making
determinations as to paternity, it is important
to look at the “preconception intent” of parties
to an action. In the Interest of R.C., 775 P.2d 27
(Colo. 1989).
57. In Matter of the Adoption, T.K.J., 931 P.2d
488 (Colo.App. 1996).
58. In the case referred to by the authors, the
Attorney General’s Office attempted to intervene in the matter, but the trial court denied
their petition to intervene on the grounds that
the Office lacked standing. That decision is
now being appealed by the Attorney General’s
Office. It is interesting to note, however, that if
a man wants to be named the father of a child
at the time of birth, he can have his name placed
on the birth certificate regardless of whether
he is married to the mother. He does need to
prove that he is biologically related to the child.
CRS § 25-2-112. One assumes, therefore, that
the general purpose of the UPA, as well as that
of the above-referenced statute, is to ensure
that all children have two legal parents. The biological connection between legal parent and
child appears to be secondary to the protection
of children under the UPA. ■
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