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On May 31, 2002, the State Engi neer pronul gated proposed
anmended rul es governing the diversion and use of groundwater in
the South Platte River basin, which were to supplant the
exi sting 1974 rules. Nunerous parties filed statenents of
opposition to the proposed rules, and sought summary judgnent
fromthe water court on the ground that certain provisions in
the rules were in excess of the State Engineer’s statutory
authority. The water court granted protestors’ notion for
summary judgnent, finding the rules void in their entirety. The
court held that the State Engi neer was w t hout statutory
authority to pronul gate the proposed rules as witten, either
pursuant to his “water rule power” under section 37-92-501, 10
C.R S. (2002), or his “conpact rule power” under section 37-80-

104, 10 CR S. (2002). The water court also held that if



protests to proposed rules are filed, the effective date of the
rul es nust be stayed until all objections have been heard and
resol ved by the water court.

The suprene court affirnms in part, reverses in part, and
remands. First, the suprene court holds that the provisions in
t he proposed rules which allow the State Engi neer, w thout an
augnent ati on plan application pending in water court, to
aut horize out-of-priority groundwater depletions requiring
“replacenent plans,” are in excess of his statutory authority
and contrary to law. The suprene court thereby affirms the
wat er court. The suprenme court further notes that this ruling
has no i nmpact on the existing Arkansas River basin rules
because: (1) rules applicable to one aquifer are not applicable
to another pursuant to section 37-92-501(2), 10 C.R S. (2002);
and (2) the Arkansas River basin rules were not appealed at the
time of adoption and are not now before the court.

Second, the suprenme court reverses the water court by
hol ding that the State Engi neer has the authority, pursuant to
his conmpact rule power set forth in section 37-80-104, 10 CR S.
(2002), to pronulgate rules for the South Platte Ri ver basin.
The court holds that the South Platte River Conpact is
“deficient in establishing standards for adm nistration,” such
that section 37-80-104 is inplicated. The court holds in

addi ti on, however, that any rules pronul gated pursuant to the



State Engineer’s conpact rule power nust be in conpliance with
all statutory provisions applicable to the State Engi neer’s
water rul e power.

Third, the suprene court affirnms the water court by hol ding
that the effective date of proposed rules nust be stayed until
all protests filed against proposed rul es under section 37-92-
501(2)(g), 10 C R S. (2002), are heard and resolved by the water
court pursuant to section 37-92-304, 10 C.R S. (2002). The
suprenme court recognizes that, to the extent its opinion affirns
the water court, the issue is nooted. The suprene court
nevert hel ess makes an exception to the nootness doctrine on the
ground that the issue is one capable of repetition, yet evading
revi ew,

The suprene court renmands the case to the water court for

further proceedi ngs consistent with its opinion.
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| . | NTRODUCTI ON

On May 31, 2002, the State Engineer filed with the water
court his proposed “Anmended Rul es and Regul ati ons Governing the
Di versi on and Use of Tributary G ound Water in the South Platte
Ri ver Basin, Colorado.” His stated intent for pronul gating
these rules was twofold: first, to provide for replacenment of
injurious out-of-priority groundwater depletions to prevent
injury to senior water rights in Colorado in a manner that
all ows the continuance of existing uses and assures maxi mum
beneficial use of the waters of the state; and second, to ensure
t hat depletions which would di m nish the surface flow of the
South Platte River at the Interstate Station in violation of the
South Platte River Conpact are replaced. This case exam nes the
extent of the statutory authority granted the State Engi neer to
promul gate and enforce these rules.

W affirmin part, reverse in part, and remand. First,
al t hough the State Engi neer may pronul gate rules for the South
Platte River basin pursuant to his rul enmaki ng power under
section 37-92-501, 10 C R S. (2002) (referred to hereinafter as

the “water rule power,”?!), we find that that power does not

! Section 37-92-501(1), 10 C.R'S. (2002), provides that the State
Engi neer “shall adm nister, distribute, and regulate the waters
of the state,” and “may adopt rules and regul ations to assi st
in” the performance of his duties. W have adopted the phrase
“water rule power” to refer to this authority from Kui per v.
Goul d, 196 Col o. 197, 201, 583 P.2d 910, 913 (Col o. 1978).



extend to State Engi neer authorization of out-of-priority
groundwat er depl etions requiring “replacenent plans”? that are
not conditioned on an augnentation plan application having been
filed in water court. W therefore affirmthe trial court by
hol di ng that the State Engi neer can approve tenporary
“repl acement plans” only pursuant to the provisions set forth in
sections 37-92-308(3), (4), (5), and (7). To the extent that
t he proposed rul es exceed these provisions, we hold they are
contrary to | aw

Second, we recognize the State Engi neer’s separate basis of

authority to pronul gate rules and regul ati ons necessary to

2 We note that the term “replacement plan” is undefined by
statute and the 2002 proposed rules. W have therefore applied
an operative definition, and find that a “replacenent plan” is
the functional equivalent of a “substitute supply plan,” and
refers to the source of water that a junior or undecreed well
user nmakes available to a senior appropriator to offset any
injury caused to the senior by the junior’s or undecreed well
user’s out-of-priority depletions. See also Enpire Lodge
Homeowner’s Ass’'n v. Moyer, 39 P.3d 1139, 1154 (Col o. 2002)
(“The ternms ‘substitute supply and ‘replacenent water’ are
undefined by statute but are substantially equivalent. They
refer to the water supplied to decreed water rights hol ders
under an exchange or augnentation plan.”). An augnentation
plan, then, is also the functional equivalent of a substitute
supply plan or “replacenent plan,” but, significantly, has been
sanctioned by court decree and thereby renders the out-of-
priority diversion no | onger susceptible to curtail nent by the
St at e Engi neer pursuant to sections 37-92-501(1) and 37-92-
502(2)(a), 10 CR S. (2002), provided that the replacenent water
is supplied to avert injury to senior rights.




enforce interstate conpacts pursuant to section 37-80-104, 10
C.R S. (2002) (referred to hereinafter as the “conpact rule
power”3 . We find that as a result of changed conditions that
have occurred since the conpact was created, the South Platte
Ri ver Conpact is deficient in establishing standards for
adm ni stration within Colorado. W therefore reverse the tria
court’s holding that the conpact is self-executing and
adm ni strable pursuant to its own ternms such that no further
regul ations are necessary to ensure conpliance. W further hold
that in exercising his conpact rule power the State Engineer is
constrained by all of the statutory conditions inposed on his
water rule power, including those set forth in section 37-92-
308, 10 C R S. (2002).

Third, we affirmthe trial court’s holding that proposed

rul es cannot take effect until all protests have been filed

3 Section 37-80-104, 10 C.R. S. (2002), provides as foll ows:
The state engi neer shall make and enforce such regul ations
with respect to deliveries of water as will enable the
state of Colorado to neet its conpact conmmtnments. |In
t hose cases where the conpact is deficient in establishing
standards for adm nistration within Colorado to provide for
nmeeting its ternms, the state engi neer shall nake such
regul ations as will be |egal and equitable to regul ate
di stribution anong the appropriators within Col orado
obligated to curtail diversions to neet conpact
comm tnments, so as to restore lawful use conditions as they
were before the effective date of the conpact insofar as
possi bl e.
We have adopted the phrase “conpact rule power” to refer to this
authority from Kui per v. Gould, 196 Colo. 197, 201, 583 P.2d
910, 913 (Colo. 1978).




pursuant to the requirenents set forth in sections 37-92-
501(3)(a) and 37-92-304, 10 C.R. S. (2002), and resolved by the
water court. W recognize that, to the extent other portions of
this opinion reverse the trial court, the question regarding the
effective date of the rules has been nooted. Because the
situation is one capable of repetition yet evadi ng review,
however, we find the issue warrants an exception to the nootness
doctri ne.

We remand with orders for the trial court to review any
further proceedings in the matter of rules for the South Platte
Ri ver basin in a manner consistent with this opinion.

1. FACTS AND PROCEDURAL HI STORY

On May 31, 2002, the State Engineer filed “Amended Rul es
and Regul ati ons Governing the Diversion and Use of Tributary
Ground Water in the South Platte River Basin, Colorado” with the
Wel d County Court in Water Division |I. The proposed rul es
reorgani zed and partially repealed the extant rules for the
South Platte River Basin which were adopted on March 15, 1974.

The State Engi neer asserted two i ndependent bases for his



authority to promrmul gate the proposed rules: the water rule power
set forth in section 37-92-501(1), 10 C R S. (2002), and the
conpact rule power set forth in section 37-80-104, 10 C. R S.
(2002) .

The proposed rules apply to all diversions of tributary
groundwater in the South Platte River basin by wells that were
in existence on or before July 1, 1972, and consi st of sixteen
separate regul ations, setting out (1) assunptions, nethods, and
criteria for determ ning out-of-priority groundwater depletions
(2) curtailnment and repl acenent requirenents for out-of-priority
groundwat er depletions; (3) authority for the water courts or
the State Engi neer to approve “replacenent plans” whereby well
users may replace their out-of-priority groundwater depletions
with water from other sources; (4) a notice and coment
procedure regardi ng State Engi neer-approved “repl acenment plans”;
(5) well user responsibilities and reporting requirenments; and
(6) State and Division Engi neer responsibilities.

The primary source of controversy in the proposed South
Platte River basin rules centers around the State Engineer’s
sel f-proclainmed authority to unilaterally approve “repl acenent

pl ans” for out-of-priority groundwater depletions by pre-1972



wells. As outlined in the proposed rules, “replacenment plans”
are a nmeans by which undecreed, pre-1972 well users can avoid
curtail ment by the State Engi neer by making up the water
shortfall to senior appropriators by replacing the injurious
depl etions of water they divert fromtheir wells with water from
anot her |l egally available source. The terns of the rul es make
it clear that such “replacenent plans” are consi dered tenporary
in nature, subject to an annual review by the State Engi neer,
and are not subject to Colorado’ s statutory adjudication
procedure. Although Rule 10.1(2) appears to contenpl ate
eventual adjudication of “replacenent plans” by the water court
t hrough the augnentation plan procedure, the rule is anmbiguous
as to when this nust occur, and there is nothing in the rules
ot herwi se that prevents the State Engi neer from granting annua
approval indefinitely.

I n accordance with the requirenments of section 37-92-
501(2)(g), 10 C R S. (2002), notice of the proposed rules was
included in the May 2002 résunmeé for Water Division 1 and
published in June. The rules were to becone effective on
Decenber 31, 2002. Thirty-seven protests were filed pursuant to

section 37-92-501(3), alleging that the State Engi neer | acked



the requisite statutory or interstate conpact authority to adopt
the rul es as proposed; a nunber of protestors subsequently noved
for summary judgnent on the sane basis.

On Septenber 26, 2002, protestors filed a notion pursuant
to CR CP. 56(h), requesting the court to find that the
proposed rul es could not becone effective until all protests had
been heard and a final ruling issued by the water judge. The
novants based their claimon the procedural due process
requi renents set forth in sections 37-92-501(3) and 37-92-304,
10 C. R S. (2002), and the collateral estoppel effect of three
prior water court decisions to which the State Engi neer was a
party. The State Engi neer countered that the previous decisions
did not warrant coll ateral estoppel effect, and that the sixty-
day publication requirement set forth in section 37-92-501(2)(g)*
was the only limtation as to when proposed rules could take

ef fect.

* That section provides as foll ows:

That time being of the essence, rules and regul ati ons and
changes thereof proposed for an aquifer shall be published
once in the county or counties where such aquifer exists
not |l ess than sixty days prior to the proposed adoption of
such rul es and regul ati ons, and copies shall be mailed by
the water clerk of the division to all persons who are on
the mailing list of such division. Copies of such proposed
regul ati ons shall be avail able w thout charge to any owner
of a water right at the office of the water clerk.



In a prelimnary order addressing only the effective date
of the rules, the water judge held that if any protests to
proposed rules are filed, the effective date of the rules nust
be stayed until all objections have been heard and resol ved by
the water court. The water judge agreed with the State Engi neer
as to the coll ateral estoppel effect of the prior cases, but
di sagreed with his interpretation of section 37-92-501(2)(q).
The water judge concluded that although there was no express
l[imtation in section 37-92-501(2)(g) as to the effective date
of proposed rules other than the sixty-day publication
requi rement, due process neverthel ess demanded that protests be
heard and resolved prior to the rules taking effect.®

Thereafter the State Engi neer noved, pursuant to C.R C. P.

56(h), for a ruling by the water court affirm ng his authority,

® On October 3, 2002, several protestors filed a second notion
for summary judgnent, this tinme claimng that inplenmentation of
the rules was |legally precluded by the fact that as a condition
of water court approval of the original South Platte basin rul es
in 1974, the State Engi neer had stipul ated that he woul d never
t hereafter approve tenporary plans for augnentation in the
absence of a decreed augnentation plan or an application pending
in water court. The protestors therefore asserted that

promul gati on of the proposed rules was barred by principles of
col |l ateral estoppel. The court rejected this notion, hol ding
that neither the stipulation nor the decree expressly addressed
the State Engineer’s authority to approve augnentation plans or
the extent of his curtailnment authority. This ruling was not
appeal ed to us; hence, we have declined to address it herein.



bot h under his water rule power and his conpact rule power, to
promul gate the 2002 rul es.

On Decenber 30, 2002, the court declared the rules void in
their entirety, thereby granting the protestors’ initial notion
for summary judgnent in which they sought a ruling that the
St ate Engi neer was without the requisite statutory authority to
pronmul gate the proposed rul es.

In so ordering, the water judge refuted the State
Engi neer’s claimthat his approval of “replacenent plans” was
sinply a function of his curtailment authority, limted by the
material injury requirenent, set forth in sections 37-92-501(1)
and 37-92-502(2)(a). The judge noted that although section 37-
92-502(2)(a) sets forth several factors that the State Engi neer
can consi der in deciding whether an out-of-priority diversion
inmpairs a senior right and therefore nust be curtailed, an
anal ysis of replacenent water was not anpong them and therefore
constituted a decision outside the purview of the State
Engi neer. The court observed that to hold otherwi se would fly
in the face of legislative history concerning the State
Engi neer’s authority with respect to augnentation plans, this

court’s | anguage in Enpire Lodge Honmeowner’s Ass’'n v. Moyer, 39




P.3d 1139 (Colo. 2002), and the legislative intent evidenced in
the recently enacted section 37-92-308, 10 C. R S. (2002).
Taki ng these factors in their totality, the court concl uded that
the | egislature had intended to restrict the State Engineer’s
authority to approve tenporary augnentation plans to the four
narromy circunscribed situations set forth in sections 37-92-
308(3), (4), (5), and (7).

The water court also concluded that the State Engi neer had
no authority to pronul gate the proposed rules pursuant to his
conpact rule power under section 37-80-104 because the South
Platte River Conpact was adm nistrable in Colorado as an 1897
priority and hence sel f-executing. Therefore, the court
reasoned, the conpact rule power was not inplicated because the
conpact was not “deficient in establishing standards for
adm nistration within Col orado to provide for neeting its
terms.” 8§ 37-80-104, 10 C R S. (2002).

The State Engi neer appealed the trial court’s ruling to
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this court, and we granted an expedited review.?®

® The follow ng i ssues were appealed to us pursuant to C. A R

1(a)(2):
1. Whether the water judge erred in finding that the State
Engi neer’s 2002 Anended Rul es and Regul ati ons Governing the
Di version and Use of Tributary Ground Water in the South
Platte River basin were void as being contrary to statute.
2. \Whether the water judge erred in finding that the State
Engi neer does not have the authority to approve rules which
all ow out-of-priority diversions pursuant to repl acenent
pl ans not approved by the water judge.
3. \Wether the water judge erred in finding that any water
user wishing to divert out-of-priority nust secure a water
court decreed plan for augnmentation or otherw se conply
with the provisions of section 37-92-308, 10 CR S. (2002).
4. \Whether the water judge erred in finding that State
Engi neer rul emaki ng authority pursuant to section 37-92-
501, 10 C. R S. (2002) is bound by the limtations of
section 37-92-308, 10 C.R S. (2002) and cannot circument
its restrictions under the guise of enforcenent discretion.
5. Whether the water judge erred in finding that the State
Engi neer, when exercising enforcenment discretion concerning
the curtailnment of junior priorities does not have the
authority to nake any determ nation with respect to
material injury to senior rights to the extent that such
determ nation entails an anal ysis of depletions and
sufficiency of replacenent water
6. Whether the water judge erred in finding that the State
Engi neer did not have authority to approve repl acenent
pl ans pursuant to the conpact regulation authority
contained in section 37-80-104, 10 C.R S. (2002).
7. \Whether the water judge erred in finding that no
regul ati ons other than the enforcenent of an 1897 priority
are needed to adm nister well uses under the South Platte
Ri ver Conpact, section 37-65-101, 10 C.R S. (2002).
8. \Whether the water judge erred in finding that the State
Engi neer did not have the authority to allow tenporary use
of water in replacenent plans that had not been decreed for
repl acenent or augnentati on purposes.
9. \Vhether the water judge erred in finding that State
Engi neer rul es and regul ati ons pronul gat ed pursuant to
section 37-92-501, 10 C R S. (2002), could not be effective
until all protests to the anended rules were resol ved
following a hearing on the nerits.
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I11. STANDARD OF REVI EW

We review de novo the water court’s interpretations and
applications of Col orado statutes or case |aw, Muinicipal

Subdistrict, Northern Col orado Water Conservancy District v.

Cetty Ol Exploration Co., 997 P.2d 557, 561 (Col o. 2000), as we

do any order of a |ower court granting a notion for summary

j udgnent . Pi erson v. Bl ack Canyon Aggregates, Inc., 48 P.3d

1215, 1218 (Col 0. 2002).
Sunmary judgnent is proper only when the record shows there
are no genuine issues of material fact and the noving party is

entitled to judgnent as a matter of law. Martini v. Smth, 42

P.3d 629, 632 (Colo. 2002). De novo review is proper in such
cases because all summary judgnents are rulings of law in the
sense that they do not rest on the resolution of disputed facts.

ld. (quoting Feiger, Collison & Killnmer v. Jones, 926 P.2d 1244

1250 (Colo. 1996)). We therefore review all issues appealed to
us fromthe water court according to a de novo standard of
revi ew.

| V. ANALYSI S

The State Engi neer contends that his ability to pronul gate
the revised South Platte River basin rules is founded upon both
his water rule power and his conpact rule power. W first
di scuss the water rule power which allows the State Engi neer to

make rules and regulations to “assist in” the performance of his
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duties. 8§ 37-92-501(1), 10 C R S. (2002). Qur exam nation of
| egi slative history, prior case |law, and the recent |egislative
enact nent of section 37-92-308 convinces us that the General
Assenbly intended approval of all out-of-priority uses of water
i nvol ving repl acenent water -- regardl ess of whether those uses
are ternmed “replacenent plans,” substitute supply plans, or
augnent ati on plans -- to be the sole province of the water
courts, with the exception of the Iimted circunstances provided
for in sections 37-80-120(5), 37-90-137(11)(b), and 37-92-
308(3), (4), (5, and (7), 10 CR S. (2002). W therefore hold
that, to the extent that State Engi neer approval of “replacenent
pl ans” in the proposed rul es exceeds these lintations, they are
outside his statutory authority and contrary to | aw.

We then discuss the State Engineer’s conpact rule power
pursuant to his duty to “ensure conpliance with interstate
conpacts.” 8 37-80-104, 10 C R S. (2002). This section
i ncludes an overview of the delivery requirenents of the South
Platte River Conpact, a discussion of the role of the State
Engi neer in enforcing conpacts, and our analysis of the State
Engi neer’s authority to make rules to enforce the terns of the
conpact. W conclude that the water judge erred by hol di ng that
the South Platte River Conpact is adm nistrable solely as an
1897 priority, and that the State Engi neer’s conpact rul e power

under section 37-80-104 was not inplicated. W neverthel ess
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hold that the State Engi neer’s conpact rul e power can be
exercised only in conmpliance with all other provisions of the
statutory schene.

Finally, we address the question of whether rules and
regul ati ons pronul gated pursuant to the water rule power can
take effect before all protests have been heard and resol ved,
and concl ude that they cannot.

A. The State Engineer’s Rul emaking Authority Pursuant to the
Water Rul e Power (Section 37-92-501, 10 C.R S. (2002))

Pursuant to the water rule power, the State Engi neer has
the authority to adopt rules and regulations to assist himin
his duties of “admnister[ing], distribut[ing], and regul at[i ng]
the waters of the state,” expressly including groundwater. 8§
37-92-501(1), 10 C R S. (2002). The existence of that authority
and its exercise in pronulgating the proposed rules is not at
issue in this case; rather, what is at issue is the extent and
scope of that authority. W therefore begin our analysis wth
an exam nation of the legislative history of the State
Engi neer’s adm nistrative role in regulating the integrated use
of surface and groundwat er.

1. Legislative History of the State Engineer’s Adm nistrative
Role in the Integrated Use of G ound and Surface Water

Qur primary responsibility in any statutory analysis is to
give effect to the legislative intent notivating the enact nent

of the statute. People v. Norton, 63 P.3d 339, 343 (Colo.
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2002). When our analysis involves, as it does here, a nunmber of
interrel ated statutory sections, we nmust endeavor to give
consi stent, harnoni ous, and sensible effect to the statutory

schene as a whole. Martin v. People, 27 P.3d 846, 851 (Colo.

2001); see also Bynumv. Kautzky, 784 P.2d 735, 738 (Col o. 1989)

(“I'f possible, we nust try to reconcile statutes governing the
same subject.”). Finally, in interpreting such a conprehensive
| egi sl ati ve schene, “we nust construe each provision to further
the overall |egislative intent behind the statutes.” Mrtin, 27
P.3d at 851.
a. Groundwater Managenent Act of 1965

By the early 1940s, in the South Platte River basin and
el sewhere, agricultural activity was causi ng huge increases in
the withdrawal of tributary groundwater, which was in turn
begi nning to deplete the surface flows of the major rivers.’ See

Lawrence J. MacDonnell, Colorado’s Law of “Underground Water”: A

Look at the South Platte Basin and Beyond, 59 U Colo. L. Rev.

" Tributary groundwater is by definition hydrologically connected
to the surface water of a stream Therefore, groundwater
punmpi ng can deplete water that would otherw se be avail able for
wi thdrawal directly fromthe surface of the stream In
recognition of this fact, absent a showing to the contrary,

Col orado | aw presunes that (1) groundwater is tributary to the
stream Board of County Comm ssioners v. Park County Sportsnen’s
Ranch, 45 P.3d 693, 702 (Colo. 2002), and (2) that where surface
water is over-appropriated, groundwater depletion through well
punpi ng causes material injury to senior appropriators.

Al anpsa-La Jara Water Users Prot. Ass’'n v. Gould, 674 P.2d 914,
931 (Col 0. 1984).
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579, 585 (1988). By the 1960s, the conflict this created
bet ween surface and ground water users had becone readily
apparent, as had the dearth of |egislative guidance and
adm ni strative authority necessary to address the problem

In 1965, the General Assenbly enacted the G oundwater
Managenent Act, which provided that the State Engi neer was to
adm ni ster both surface and groundwater of the state in
accordance with the priority system Ch. 318, secs. 1-2, § 148-
11-22, 1965 Col o. Sess. Laws 1244, 1244-45. Interpreting the

constitutionality of that Act in Fell hauer v. People, 167 Colo.

320, 447 P.2d 986 (1968), this court held that any regul ati on of

wells must: (1) be in conpliance with witten rules and

regul ations; (2) cause a reasonable | essening of material injury

to seniors; and (3) provide for conditional use of wells if

wat er can be withdrawn and put to beneficial use w thout injury

to seniors. Fellhauer, 167 Colo. at 334, 447 P.2d at 993. The

court also articulated the need for maxinumutilization of both

t he surface and subsurface waters of the state, and the

necessity of determ ning “how constitutionally that doctrine can

be integrated into the | aw of vested rights.” Fell hauer, 167

Col 0. at 336, 447 P.2d at 994.

b. Water Right Determ nation and Adm nistration Act of 1969
The implicit invitation extended in Fell hauer pronpted the

CGeneral Assenbly in 1969 to take further action with respect to
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groundwat er adm nistration in the state. The Water Ri ght
Det erm nation and Adm nistration Act of 1969 was the nost
conprehensi ve water |egislation ever enacted in the history of
the state. See ch. 373, sec. 1, 88 148-21-1 through 148-21-45,
1969 Col o. Sess. Laws 1200, 1200-1219. The purpose of the Act
was “to integrate the appropriation, use and adm nistration of
underground water tributary to a streamw th the use of surface
water, in such a way as to naxim ze the beneficial use of all of
the waters of this state.” [1d., 8 148-21-2(1) at 1200
(currently codified at § 37-92-102(1)(a), 10 C.R S. (2002)).
The Act ushered in a host of changes to the state water |aw
adm ni strative schene. It established the current system of
wat er divisions and courts, id., sections 148-21-8 through 148-
21-11 at 1202-05 (currently codified at sections 37-92-201
t hrough 37-92-204, 10 C. R S. (2002)), and set forth detailed
adm ni strative duties of the State and Division Engi neers,
particularly with regard to the integration of groundwater into
the water | aw system 1d., 88 148-21-17 through 148-21-45 at
1205-19 (currently codified at 88 37-92-301 through 37-92-504,

10 C.R. S. (2002)).
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As a result of the Act’'s stated policy of conjunctive use,?
wells were required to be integrated into the priority system
al t hough unadj udicated wells in existence prior to 1969 were
al lowed to continue. See id., 8§ 148-21-2(2)(a) at 1200-01
(“Water rights and uses heretofore vested in any person by

virtue of previous or existing laws, including an appropriation

froma well, shall be protected subject to the provisions of

this article.”) (enphasis added) (currently codified at § 37-92-
102(2)(a), 10 C.R'S. (2002) in slightly nodified form.® The Act
nevert hel ess encouraged the adjudication of existing wells by
allowi ng well owners who filed an application by July 1, 1971,
to receive a water decree with a priority dating back to their
original appropriation date. [1d., 8 148-21-22 at 1212.

The 1969 Act al so introduced the concept of augnentation
plans into the water |aw adjudication and adm nistration schene.
Augnent ati on plans were the primary means provi ded by the Act
for integrating groundwater into the state priority system and

were defined as foll ows:

8 The term “conjunctive use” refers to the combined priority
adm ni stration of ground and surface waters of the state. James
N. Corbridge, Jr. & Teresa A. Rice, Vranesh’'s Col orado Water Law
16 (rev. ed. 1999).
® The current version reads:
Water rights and uses vested prior to June 7, 1969, in any
person by virtue of previous or existing |aws, including an
appropriation froma well, shall be protected subject to
the provisions of this article. 8§ 37-92-102(2)(a), 10
C.R S. (2002).
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“Plan for augnentation” neans a detailed programto
increase the supply of water available for beneficial use
in a division or portion thereof by the devel opnent of new
or alternate nmeans or points of diversion, by a pooling of
wat er resources, by water exchange projects, by providing
substitute supplies of water, by the devel opment of new
sources of water, or by any other appropriate neans.
ld., 8 148-21-3(12) at 1202 (currently codified at § 37-92-
103(9), 10 C.R S. (2002) in slightly nodified form.¥ An
augnentation plan is essentially a water court decreed neans by
whi ch a juni or appropriator or undecreed well user can repl ace
his out-of-priority depletions of groundwater in a manner that
prevents injury to senior rights. Therefore, when decreed by
the water court, an augnentation plan allows the water user to
divert out of priority without threat of curtail ment by the

St ate Engi neer, so |ong as adequate replacenment water is, in

fact, supplied to the senior.?!

1 There are two nodifications to the current version of 37-92-
308(9), 10 CR S. (2002). First is the addition of a clause to
the first sentence: “’ Plan for augnentation’ means a detail ed
program which nmay be either tenporary or perpetual in duration
to increase the supply of water available . " (enphasis
added). Second is the addition of a new sentence at the end of
the statute which excludes fromuse in augnentation plans any
water resulting fromthe eradication of phreatophytes, or from
runoff created by rendering a previously perneable surface

i nper meabl e.

1 The augmentation plan decree identifies the structures,

di versi ons, beneficial uses, anount of depletions to be

repl aced, the source of replacenent water, and an expl anation of
how t he augnentation plan will be operated. Enpire Lodge, 39
P.3d at 1150-51
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Approval of augnentation plans was expressly vested in the
wat er courts for augnentation plan applications received prior
to July 1, 1971. Ch. 373, sec. 1, 8§ 148-21-23(2), 1969 Col o.
Sess. Laws 1200, 1212.'? Notably, a proposed but unenacted
version of the 1969 Act would have granted the State Engineer,
instead of the water courts, the authority to approve
augnent ation plans. S.B. 81, 47th Gen. Assenb., Reg. Sess. at
12 (Colo. 1969). The bill was defeated, however, in |large part
because of fierce opposition to the considerabl e anount of power
t he proposed bill would have vested in the State Engi neer, and
the fear of creating a “water czar” on the river. David L.

Harri son & Gustave Sandstrom Jr., The G oundwat er-Surface \Wter

Conflict and Recent Col orado Water Legislation, 43 U Colo. L.

Rev. 1, 23-24 (1971).
c. The 1974 and 1977 Amendnents
In response to the | arge nunber of augnentation plan

applications which had been filed, in 1974 the General Assenbly

12 1'n expectation of an overwhel mi ng nunber of applications, the
1969 Act prohibited any new filings between July 1, 1971, and
July 1, 1973, § 148-21-23(3) at 1212; this restriction was
rescinded in 1971 when the anticipated rush did not materialize.
See ch. 374, sec. 1, 8§ 148-21-23(2), 1971 Colo. Sess. Laws 1334,
1334; Enpire Lodge, 39 P.3d at 1151. Subsequent approval of
augnent ati on plans was vested in the water referee, 8 148-21-19
at 1208, but subject to judicial review 8 148-21-20 at 1208-
11.
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vested the State Engineer with the authority to grant tenporary
approval of augnmentation plans. Significantly, however, a
precondition to even tenporary approval by the State Engi neer
was that the water user had an augnentation plan application
pending in water court. Ch. 111, sec. 1, § 148-21-23(2), 1974
Col 0. Sess. Laws 440, 440 (later codified at & 37-92-307); see

al so Enpire Lodge, 39 P.3d at 1151.

In an effort to address the concern expressed by this court
about the constitutionality of the 1974 amendments in Kelly

Ranch v. Sout heastern Col orado Water Conservancy District, 191

Col 0. 65, 75, 550 P.2d 297, 304 (1976), ' however, the General
Assenbly in 1977 repealed the State Engineer’s authority to
approve tenporary augnentation plans. Ch. 483, sec. 6, 1977
Col 0. Sess. Laws 1702, 1704 (repealing 8§ 37-92-307). Before
passage of the 1977 Act, the |egislature considered, but
rejected, an alternative bill that would have retained the State

Engi neer’s tenporary augnentation plan approval authority while

13 I'n Kelly Ranch, the conservancy district argued that the 1974
Act viol ated due process because it provided i nadequate notice
of the State Engineer’s actions and decisions to senior water
users. This court did not reach the district’s argunment because
it found that the appellant’s application predated the 1974 Act,
but noted that “[i]n the absence of intervening |egislative
amendnent as to notice, we well may have to cross that bridge
sone future day.” Kelly Ranch, 191 Colo. at 76, 550 P.2d at
305.
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addi ng additional notice provisions to cure the perceived
procedural shortcom ngs of the statute. S.B. 5, 49th Gen.

Assenmb., Reg. Sess. (1970); Enpire Lodge, 39 P.3d at 1152. The

rejection of the alternate bill was at |east partially notivated
by concern over the potential overlap of adm nistrative and
adj udi cative functions it would have created in the State
Engi neer. 4
Simul taneous with its repeal of the State Engi neer’s
tenporary augnentation plan approval authority, the |egislature
added two other significant statutory provisions indicating its
clear intent to vest the water courts with augnentation plan
approval authority. The first section provides, in part, that:
Consistent with the decisions of the water judges
establishing the basis for approval for plans for
augnentation ... the state engi neer and division engi neers
shall exercise the broadest |atitude possible in the

adm ni stration of waters under their jurisdiction to
encourage and devel op augnentati on pl ans

' This intent is evident in the followi ng excerpt fromthe
Senat e heari ngs:
| would recommend Senate Bill 4 [the enacted bill] as an
i nprovenent in the procedures which I think may have gotten
the State Engineer nore involved than he shoul d be,
perhaps fromthe standpoint that it is best that he not
have to wear too many hats, and if he’s wearing the hat of
a judge on a tenporary plan for augnentation, then maybe
it’s sonme inconsistency there as conpared with his entering
an appearance before the water judge.
Hearing Before the Senate Commttee on Agriculture, Natural
Resources and Energy, 49th Gen. Assenb., Reg. Sess. (Colo. 1977)
(testinony of Sen. Fred Anderson).
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Ch. 483, sec. 5, 8 37-92-501.5, 1977 Colo. Sess. Laws 1702, 1704
(enmphasi s added) (currently codified at 8§ 37-92-501.5, 10 CR S
(2002)). The second significant statutory addition of the 1977
Act provided in relevant part as foll ows:

In reviewing a proposed plan for augnentation and in
considering terns and conditions which may be necessary to
avoid injury, the referee or the water judge shall consider
t he depletions froman applicant’s use or proposed use of
water, in quantity and in tinme, the anount and tim ng of
augnent ati on water which would be provided by the
applicant, and the existence, if any, of injury to any
owner of or persons entitled to use water under a vested
wat er right

Ch. 483, sec. 4, 8§ 37-92-305(8), 1977 Colo. Sess. Laws 1702,
1703 (enphasis added) (currently codified at 8 37-92-305(8), 10
C.R S. (2002)).
d. The 1996 Act

A lawsuit filed by the state of Kansas agai nst Col orado

claimng violations of the Arkansas Ri ver Conpact, see Kansas v.

Col orado, 514 U. S. 673 (1995), pronpted the General Assenbly in
1996 to enact another statute addi ng provisions intended to
strengthen the State Engi neer’s admi nistrative enforcenment
powers. See ch. 7, secs. 1-7, 1996 Colo. Sess. Laws 19, 19-24.
Those provisions pertinent to the instant case included: (1) the
i nposition of fines against any water user who violated rules or
regul ati ons adopted by the State Engineer “to regul ate or

measure diversions of ground water” or any “plan approved

pursuant” to such rules and regulations, id., 8 37-92-503(6)(a)
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at 21 (enphasis added); and (2) the inposition of fines against
any water user who, by violating an order or rules issued by the

State Engi neer “to replace depletions caused by diversions of

ground water ... and whose failure to replace such depletions”

caused the violation of an interstate conpact, id., § 37-92-
503(7) at 22 (enphasis added). These sections, particularly the
hi ghli ghted portions, are relevant because the State Engi neer
cites themas proof of legislative intent to grant himthe
authority to approve the “replacenent plans” at issue in the
instant case. We address this argument infra in Section

I V(A) (3)(d).

e. The 2002 Act

In response to this court’s holding in Enpire Lodge and in

order to “establish some additional authority for the state
engi neer to approve substitute water supply plans,” section 37-
92-308(1)(a), the General Assenbly in 2002 enacted section 37-
92-308, 10 C.R S. (2002). To that end, the statute provides
that “the state engineer is authorized to review and approve
substitute water supply plans that allow out-of-priority

di versions only under the circunmstances and pursuant to the
procedures set forth in this section.” § 37-92-308(2). The
statute then sets out four limted circunstances under which the
St at e Engi neer may grant tenporary approval of substitute supply

pl ans:
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(1) I'f an applicant had a substitute supply plan approved
prior to January 1, 2002, the State Engi neer nay approve one
addi ti onal year of use. After that year, applicants are
required to seek an augnentati on plan decree fromthe water
court. 8 37-92-308(3).

(2) If an applicant has filed an application with the water
court for approval of an augnentation plan upon which the court
has not yet ruled, the State Engi neer, after providing
sufficient notice to other water users and making a finding of
no injury, can tenporarily approve the augnmentation plan for up
to one year. This approval is annually renewable for up to
three years, with a showing of justifiable delay necessary for
extensi ons beyond three years. 8§ 37-92-308(4).

(3) If an applicant’s use will not exceed five years, the
State Engi neer, after providing sufficient notice to other users
and maki ng a deternination of no injury, nmay approve the plan
annually for up to a total of five years. 8§ 37-92-308(5).

(4) If the State Engi neer determ nes that an energency
situation exists and has made a finding of no injury, he may
grant tenporary approval of a substitute supply plan for up to
ni nety days. 8 37-92-308(7).

2. Conclusions Drawn From Legi sl ative History
This review of |egislative history convinces us of the

General Assenbly’s intent to consign the matter of approving
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ongoi ng out-of -priority groundwater diversions using replacenent
wat er exclusively to the water courts. In 1969 and again in
1977 when it repealed the State Engineer’s short-lived tenporary
augnent ati on plan approval authority, the General Assenbly
rejected the idea of granting the State Engi neer such approval
power due to concern over overl apping adm nistrative and
judicial authority and the inordinate anount of power this would
have vested in the State Engi neer. Even when the State Engi neer
was given tenporary approval authority during the period between
1974 and 1977, that approval was conditioned upon the water user
having filed an augnentation plan application in water court.
Those bills which were enacted into law in 1969 and 1977

evi dence a steadfast |legislative intent to make augnmentati on
pl an approval an adjudicatory function of the water courts as
opposed to an adm nistrative task of the State Engi neer. See

Enpire Lodge, 39 P.3d at 1153.

Any lingering doubt as to this intent was concl usively put
to rest with the enactnment in 2002 of section 37-92-308, 10
C.R S. (2002), which unanbi guously provides that it is the
province of the water courts to approve and decree augnentation
pl ans, except in the four limted circunstances set out in
subsections (3), (4), (5), and (7) of the statute, which allow

the State Engineer to grant tenporary substitute supply plan
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approval pursuant to the express provisions of those
subsecti ons.
3. Appellants’ Argunents

The State Engi neer and the G oundwat er Appropriators of the
South Platte River Basin, Inc. (“GASP")!® contend, however, that
the legislative intent is not as clear-cut as our overview woul d
indicate. They point to several specific statutory directives
whi ch they argue confer upon the State Engineer the authority to
make rul es approving tenporary “replacenent plans” as provided
for in the 2002 proposed rules. W turn now to an exam nati on
of these argunents.
a. The State Engineer’s Curtail ment Authority

The State Engineer’s first argunent proceeds as foll ows.
The water rule power allows himto nake rules and regulations to
assist himin the performance of his duties. § 37-92-501. One
of those duties is to curtail out-of-priority diversions that

are injurious to senior rights, unless no material injury wll

1> GASP is a non-profit corporation conprised of well-owners in
the South Platte River Basin. The nmenbers work cooperatively to
purchase augnentation water that nmenbers can use to replace
their out-of-priority groundwater depletions and thereby avoid
curtailnment. Prior to this court’s decision in Enpire Lodge, 39
P.3d 1139, GASP replacenent water was adm nistered i n accordance
with substitute water supply plans approved by the State

Engi neer pursuant to section 37-80-120. Enpire Lodge, however
clearly established that such ongoi ng approval of substitute
supply plans by the State Engi neer was outside his authority.
39 P.3d at 1153.
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result because curtailment will not result or has not resulted
in sufficient water reaching the senior at the tinme and place of
his need. |If such a showing of no material injury is nmade, then
the State Engi neer nust allow the out-of-priority diversion to
continue unabated or to resune if it was previously curtail ed.
88 37-92-501(1) and 37-92-502(2)(a), 10 C.R S. (2002). The
State Engi neer further contends, although with no statutory
support, that in order for himto make his determ nation as to
whet her or not a well diversion inpairs a senior water right and
must be curtailed, he has the inplicit authority to analyze
whet her the well user has sufficient, |egally-available
repl acenent water to make up the shortfall. |If he detern nes
that the well user does have such repl acenent water avail abl e,
then the State Engi neer argues that he has no option but to
approve a “replacenent plan” that allows the well diversion to
continue on an annual basis. This approval, in turn, provides
assurance to the well user that his diversion will not be
curtailed during the conmi ng year.

The water court rejected this argument, finding that (1)
the statute nade no reference to replacenent water, but only to
the water that discontinuance of the out-of-priority diversion

woul d make avail able; and (2) the factors listed in section 37-
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92-502(2)(a)*® upon which the State Engineer is to base his
materiality of injury determ nation do not include an anal ysis
of the adequacy of replacenent water.

We agree with the water court. The State Engi neer’s
material injury analysis is limted to a determ nation, based on

consi deration of the factors expressly listed in the statute, of

whet her curtail ment of an out-of-priority use will make water
available to fulfill senior priorities at the tine and pl ace of
need.

The State Engi neer further contends, however, that section
37-92-501.5 expands his authority by requiring himto curtail
out-of-priority diversions, “the depletions fromwhich are not
so replaced as to prevent injury to vested water rights.” This
argument is conclusively dispelled by the prefatory cl ause of

that statute: “Consistent with the decisions of the water judges

establishing the basis for approval for plans of augnentation

1 That section provides, in part, as follows:
The materiality of injury depends on all factors which w |
determ ne in each case the ampunt of water such
di sconti nuance will make available to such senior
priorities at the tinme and place of their need. Such
factors include the current and prospective vol unes of
water in and tributary to the stream from which the
di version is being nmade; distance and type of stream bed
bet ween the diversion points; the various velocities of
this water, both surface and underground; the probable
duration of the available flow, and the predictable return
flowto the affected stream

§ 37-92-502(2)(a), 10 C.R S. (2002).
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and for the adm nistration of ground water, ....” 8§ 37-92-
501.5, 10 C R S. (2002) (enphasis added). Therefore, contrary
to the State Engineer’s argunent, the statute is fully
consistent with the recurring |legislative intent to consign
approval of out-of-priority diversions and the replacenent water
used in augnentation plans to the discretion of the water
courts.

b. The *“Broadest Latitude Possible” Language of Section 37-92-
501.5, 10 C. R S. (2002)

The State Engi neer next contends that augnentation plans
are but one nmeans contenplated by the | egislature to encourage
conjunctive use and ensure maxi mumutilization of the waters of
the state; therefore, he reasons, “replacenent plans” are
i kewi se acceptable. The statutory |anguage upon which the
State Engi neer prem ses his argunent provides as follows:

the state engi neer and divi sion engi neers shal
exerci se the broadest |atitude possible in the
adm ni stration of waters under their jurisdiction to
encourage and devel op augnentation plans and vol untary
exchanges of water and may make such rul es and regul ati ons
and shall take such other reasonable action as nmay be
necessary in order to allow continuance of existing uses
and to assure maxi num beneficial utilization of the waters
of this state.

8§ 37-92-501.5, 10 CR S. (2002) (enphases added). Based on this
| anguage, the State Engi neer contends that the phrase “other
reasonabl e action ... to allow continuance of existing uses”

means that he is free to use net hods ot her than decreed
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augnent ati on plans by which to adm nister pre-1969 wells, such
as the approval of tenporary “replacenent plans.” Thus, the
State Engi neer argues that his use of “replacenent plans” is
“reasonabl e action” under his “broad[] authority” to “encourage
and devel op augnmentation plans.”

We disagree. First, we interpret the statutory command
that the State Engi neer “encourage and devel op augnentation
pl ans” to mean not that he may approve such plans, but that he
is to assist water users in devel opi ng and maki ng applications
for augnmentation plans to the courts. Second, irrespective of
the State Engineer’s interpretation of the statutory |anguage,
the fact remains that the proposed 2002 rul es provide for
tenporary augnentation plans, which are in turn subject to (1)
ultimate water court approval pursuant to section 37-92-501.5,
(2) the statutory restrictions set forth in section 37-92-308,
and (3) the legislative intent made manifest in the 1969 and
1974 enactnents that tenporary augnentation plan approval by the
St at e Engi neer be contingent upon application having been first
made to the water court.

c. The Reference to River Basin or Aquifer Rules in Section 37-
92-308, 10 C.R S. (2002)

The State Engi neer and GASP argue in the alternative that
even if the General Assenbly, by enacting section 37-92-308,

i ntended approval of out-of-priority well diversions requiring
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an augnentation plan to be the exclusive province of the water
court, the General Assenbly made an express exception in that
statute for rules applicable to an entire river basin or
aquifer. The portions of section 37-92-308 that appellants rely
on provide as follows:

(1)(c) Prior to January 1, 2002, the general assenbly gave
the state engineer admnistrative authority to regul ate
wel | s upon pronul gation of rules for a river basin or

aqui fer, subject to the review of the water judge as
provided in section 37-92-501(3); and nothing in this
section shall be construed to nodify such authority. § 37-
92-308(1)(c) (enphasis added).

(2) In addition to the authority previously granted to the
state engineer, listed in subsection (1) of this section,
the state engineer is authorized to review and approve
substitute water supply plans that allow out-of-priority
di versions only under the circunstances and pursuant to the
procedures set forth in this section. § 37-92-308(2)
(enmphasi s added) .

The appellants interpret these subsections as expressly
exenpting river basin rules fromthe constraints subsequently
i nposed by subsections 37-92-308(3), (4), (5), and (7), which
set forth the four discrete circunstances under which the State
Engi neer can approve tenporary augnmentation plans.

Were we to restrict our analysis solely to the four corners
of subsections 37-92-308(1)(c) and (2), appellants’ argunent
m ght be persuasive; a contextual review, however, conpels the
opposite conclusion. The “previous authority” of the State
Engi neer referred to in these subsections is set forth in

section 37-92-501, 10 C.R. S. (2002), which establishes the State
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Engi neer’s water rule power, including his authority to

promul gate rules for a river basin. The water rule power is
itself subject to judicial review. 8 37-92-501(3). In
addition, section 37-92-501(2) requires that “[i]n the adoption
of such rules and regul ations the state engi neer shall be guided
by the principles set forth in section 37-92-502(2).” Section

37-92-502(2), in turn, requires, inter alia, that “[e]ach

di version shall be evaluated and adm nistered ... in accordance
with ... the court decrees adjudicating and confirm ng water
rights.”

When the statutes are viewed conprehensively, it is evident
that the “previous authority” granted the State Engineer to
promul gate river basin rules is itself subject to other
statutory provisions requiring water court approval of out-of-
priority diversions. Accordingly, to give effect, as we nust,
to the entire statutory schenme, we cannot arrive at the sane
interpretation of sections 37-92-308(1)(c) and (2) that
appel I ants do.

In addition, both the content of the |egislative hearings
and the policy statenment contained in subsection (1)(a)
denonstrate that the enactnment of section 37-92-308 was intended
to effect a conprom se between the necessity for a court decree
sanctioning out-of-priority uses, and the need to operate

substitute supply plans — or “replacenent plans” - on a short-
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term basis during the pendency of the adjudicatory process. As

Representati ve Di ane Hoppe, sponsor of the |egislation

expl ai ned:
H. B. 1414 represents the m ddle ground here. It represents
a set of conprom ses that achieves a fair and bal anced
approach to substitute supply plans that will neet the need

for pronpt review for certain water uses, w thout creating
a substitute for water supply [sic] court adjudication,
adj udi cation of new augnentati on pl ans.

Second Reading of H B. 02-1414, 63rd Gen. Assenb., Reg. Sess.

(Col o. 2002) (statenent of Rep. Diane Hoppe). |In view of this
clearly articul ated reason for enacting section 37-92-308 and
our interpretation of that statute’s interrelation with the
entire statutory schene, appellants’ argunent that river basin
rules were intended to be exenpt fromthe statute’s restrictions
is sinply untenable.?’
d. The 1996 Legi sl ation

GASP contends that the follow ng paraphrased provisions in
the 1996 Act denonstrate legislative intent to allow the

continued use of groundwater in accordance with “repl acenent

17 Al t hough we recognized in Enpire Lodge that the State Engi neer
has authority to regulate wells upon pronul gation of rules for a
river basin or aquifer, subject to water court review under
section 37-92-501, 39 P.3d at 1153, n.17, we did not nean to
imply by this that the State Engi neer’s enforcenent discretion
or rul emaking authority could preenpt the clear |egislative
policy in favor of priority adm nistration and court approval of
augnment ati on pl ans.
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pl ans” approved pursuant to State Engi neer rul es and
regul ati ons.

(1) The inposition of fines against any water user who
violates rules or regulations adopted by the State Engi neer
“to regul ate or neasure diversions of ground water” or any
“pl an approved pursuant” to such rules and regul ati ons.
Ch. 7, sec. 5, 8§ 37-92-503(6)(a), 1996 Col o. Sess. Laws 19,
21 (enphasi s added).

(2) The inposition of fines against any water user who, by

violating an order or rules issued by the State Engi neer

“to replace depl eti ons caused by diversions of ground water
and whose failure to replace such depl etions” caused

the violation of an interstate conpact.

Ch. 7, sec. 5, 8 37-92-503(7), 1996 Col 0. Sess. Laws 19, 22

(enmphasi s added) .

We disagree. In light of the repeated denponstration of
| egislative intent to vest augnentation plan approval in the
courts, we interpret the allusions in the 1996 Act to a “plan”
and the necessity “to replace depletions” as instead referring
to the State Engineer’s adm nistration and enforcenent authority
over extant, decreed augnmentation plans pursuant to section 37-
92-502(4).'® Mreover, an anbiguous reference in the 1996 Act to
“pl ans” approved by the State Engineer is sinply insufficient to

render some twenty-five years of |egislative history, repeatedly

18 That section provides in part as foll ows:
Each division engineer with the approval of the state
engi neer shall adm nister the novenent of water involved in
any plan for augnentation or water use project which is in
effect in his division. |[If any such plan or project
i nvol ves the novenent of water fromone division to
anot her, then the adm nistration of such novenent shall be
the direct responsibility of the state engi neer

§ 37-92-502(4), 10 C. R S. (2002).
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denonstrating the intent to vest augnentation plan approval
authority in the courts, inapplicable. Certainly, had the
Ceneral Assenbly intended such a departure fromprevious law, it
knew how to nmake that intent express. See, e.g., § 37-90-
137(11) (allowing the State Engi neer to approve augnentation
pl ans in connection with sand and gravel operations); 8§ 37-80-
120 (allowing the State Engineer to permt out-of-priority
reservoir storage providing the water is made available to
satisfy a senior call).
e. The Arkansas River Rules

The Arkansas River basin rules were approved by the water
court in Water Division 2 in 1996 and were not appeal ed. The
State Engi neer and GASP argue that these rules allow for the use
of “plans” that are virtually identical to the “repl acenent
pl ans” proposed in the 2002 South Platte River rules.'® From

this, and the fact that the 1996 Act referencing “plans” was

19 The Arkansas River rules provide, in pertinent part, that the
State Engineer can curtail injurious out-of-priority groundwater
depl eti ons unless the water is replaced by (1) a decreed
augnent ati on plan, (2) a substitute supply plan approved by the
State Engi neer pursuant to section 37-80-120, or (3) “a plan
approved by the state and divi sion engineers in accordance with
these Rules.” Rule 6 grants the State Engi neer authority to
“determ ne the adequacy of each source of water proposed for use
as augnentation water.” Rule 7 provides that the State Engi neer
“may approve a plan to divert tributary ground water which
provi des sufficient augnentation water in amount, tinme, and

| ocation,” and that the plan nust be reviewed annually by the
State Engineer to ensure that it does not cause injury to

seni ors.
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passed shortly before the pronul gati on of the Arkansas River
rul es, appellants conclude that the General Assenbly inplicitly
approved of the use of “replacenent plans” by the State

Engi neer.

We find this argunent unpersuasive. First, rules and
regul ati ons pertaining to one water basin are inapplicable to
ot hers:

In the adoption of ... rules and regulations the state

engi neer shall be guided ... by the follow ng:

(a) Recognition that each water basin is a separate
entity, that aquifers are geologic entities and
di fferent aquifers possess different hydraulic
characteristics even though such aquifers be on the
same river in the same division, and that rules
applicable to one type of aquifer need not apply to
anot her type.
88 37-92-501(2) and (2)(a), 10 C R S. (2002). Second, the
validity of the Arkansas River Basin rules is clearly not before
us. To the contrary, no party appeal ed those rules, and all
parties now agree they are in force and should not be affected

by any opinion in this case.

4. The Limts of the State Engi neer’s Authority Pursuant to the
Wat er Rul e Power

Qur analysis of the State Engineer’s adm nistrative
authority with regard to the water rul e power convinces us that
t he General Assenmbly intended exercise of that power to be
conducted within certain defined boundaries. Specifically, the

| egi sl ature intended that any plan inmplenented by out-of-
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priority water users to replace depletions injurious to senior
water rights nust be subject to water court approval. The
CGeneral Assenbly provided for four specific exceptions to this
rule, which are explicitly set out in sections 37-92-308(3),
(4), (5), and (7), 10 CR S. (2002). Notably, subsection (4)
all ows the State Engi neer to approve tenporary substitute supply
pl ans on an annual basis, simlarly to the proposed rules, but

contingent upon application having been made to the water court

for plan approval. § 37-92-308(4)(a), 10 C.R S. (2002).

We find appellants’ argunments positing State Engi neer
powers in excess of these restrictions unavailing. Sections 37-
92-501(1), 37-92-501.5, and 37-92-502(2)(a), read in tandem
indicate that the State Engineer’s curtailnment duty, limted by
the materiality of injury analysis, is solely an adm nistrative
task which is constrained by the adjudicatory authority of the
wat er court to sanction out-of-priority diversions of
groundwater. In addition, our review of the 2002 Act reveals no
| egislative intent to nake rul es prormulgated for a river basin
an exception to these statutory restrictions. Finally, we find
no | anguage in the 1996 Act to the contrary, nor do we find that
t he Arkansas River rules provide any persuasive effect
ot herw se.

We therefore affirmthe trial court by holding that to the

extent the proposed 2002 South Platte River rules allowthe
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State Engineer to authorize out-of-priority diversions requiring
“replacenment plans” in the absence of an augnentation plan
application pending in water court, or pursuant to the
requi rements of section 37-92-308, the rules are in excess of
the State Engineer’s statutory authority and contrary to | aw.
B. State Engineer’s Conpact Rule Power with Regard to
Col orado’s Obligations to Nebraska under the South Platte River
Conmpact

As an additional basis for his authority to approve
“repl acenent plans,” the State Engi neer asserts his conpact rule
power under section 37-80-104, 10 C. R S. (2002), and his
adm ni strative authority to ensure conpliance with the South
Platte River Conpact under section 37-65-101, Art. VIII, 10
C.R S. (2002). The conpact rule power allows the State Engi neer
to make regul ati ons as necessary to ensure Col orado’s conpliance
with its interstate water conpacts, but only in those instances
where the conpact itself is deficient in establishing ternms for
conpliance within Colorado. Section 37-65-101, Art. VIII, is
specific to the South Platte Ri ver Conpact, and allows the State
Engi neer to ensure delivery of a specified anount of water to
Nebraska “wi thout necessity of enactnent of special statutes for
such purposes by the General Assenbly of the State of Col orado.”

1. Delivery Requirenments of the Conpact
In 1923, the State of Colorado and the State of Nebraska

entered into the South Platte River Conpact in order to
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forestall future conflict between the states and nenorialize
their understanding regarding their respective usages of the
South Platte River. 8§ 37-65-101 (preanble), 10 C R S. (2002).

Pursuant to Article IV of the conpact, between the
fifteenth day of October and the first day of April of each
year, Col orado has the uninpeded use of all waters of the South
Platte River flowng within the state. 8§ 37-65-101, Art. 1V(1).
Bet ween the first day of April and the fifteenth day of Cctober,
however, water officials in Colorado may not allow those water
users in the |ower section of the river?® whose appropriation
dates are nore recent than June 14, 1897, to divert water to the
extent that those diversions will |ower the flow of the river to
| ess than a nean daily flow of 120 cubic feet per second (“cfs”)
where it flows through the Interstate Station at the boundary
i ne between the states. 8§ 37-65-101, Art. 1V(2).

2. Role of the State Engineer in Enforcing the Conpact

The ternms of the South Platte River Conpact inpose on the

State Engi neer the unmtigated duty to “nake deliveries of water

at the Interstate Station in conpliance with this conpact

20 The “| ower section” of the river is defined as “that part of
the South Platte River in the State of Col orado between the west
boundary of Washi ngton County and the intersection of said river
with the boundary line common to the signatory States.” 8§ 37-
65-101, Art. 1(4), 10 C R S. (2002).
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wi t hout necessity of enactnent of special statutes for such
pur poses by the General Assenbly of the State of Colorado.” §
37-65-101, Art. VIIIlI. 1In addition to the State Engineer’s
enforcenment power pursuant to the conpact itself, section 37-80-
104, 10 C R S. (2002), nore broadly outlines the State
Engi neer’s duties to ensure conpliance with all of Col orado’s
interstate river conpacts. This statute is the source of the
St at e Engi neer’s conpact rule power and provides as follows:
The state engi neer shall make and enforce such regul ations
with respect to deliveries of water as will enable the
state of Colorado to neet its conpact conmtnments. |In
t hose cases where the conpact is deficient in establishing
standards for adm nistration within Colorado to provide for
nmeeting its ternms, the state engi neer shall nake such
regul ations as will be |legal and equitable to regul ate
di stribution anong the appropriators within Col orado
obligated to curtail diversions to neet conpact
commtnments, so as to restore |awful use conditions as they

were before the effective date of the conpact insofar as
possi bl e.

§ 37-80-104, 10 C.R S. (2002).
Whil e these statutory provisions clearly vest the State
Engi neer with significant power to adm nister water use within

the state, they also place a considerable onus on the State
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Engi neer to ensure conpliance with Colorado’s interstate
obl i gations to Nebraska. 2!

It is the State Engineer, as the chief state water
adm ni strative official, who nust nake the
necessary adm ni strative decisions regarding the necessity,
timng, amount, and location of intrastate water restrictions in
order to ensure that Colorado’s critical interstate delivery

obligations are fulfilled. Alanpsa-La Jara Water Users Prot.

Ass’n v. Gould, 674 P.2d 914, 923 (Colo. 1984). G ven an

irreconcilable conflict between intrastate priority

adm ni stration and conpliance with an interstate conpact, it is

conpact conpliance that nust take precedence. See id. (“In an

equi t abl e apportionnent, strict adherence to prior

appropriations may not always be possible.”); Corbridge & Rice,

supra, at 190 (“If interstate allocation is subordinate to

i ndi vidual rights, interstate conpacts would be val uel ess.”).
This court has neverthel ess recognized that the State

Engi neer, while enforcing conpact delivery requirenments, nust

2L W& are not unsynpathetic to this burden. Indeed, this state
has been made to recogni ze on nore than one occasion that
adherence to conpact requirenments is a matter of the utnost
gravity. See, e.g., Hionderlider v. La Plata River & Cherry
Creek Ditch Co., 304 U.S. 92 (1938) (individual state water
users are bound by conpact requirenents even where their water
ri ghts precede execution of the conpact); Kansas v. Col orado,
533 U.S. 1 (2001) (Colorado found liable for violating its
delivery requirenment to Kansas under terns of Arkansas River
Conpact).
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si mul taneously adhere, insofar as possible, to Col orado
constitutional and statutory provisions for priority

adm ni stration. People ex rel. Sinpson v. Hi ghland Irrigation

Co., 917 P.2d 1242, 1248 (Colo. 1996). Thus, although the
conpact rule power is broad in its scope, it still nust be
exercised to the extent possible within the existing framework
of Col orado statutory priority |aw.

Wth this understanding of the State Engineer’s role in
conpact adm nistration in mnd, we now proceed to our analysis
of the use of the State Engineer’s conpact rule power in this
case.

3. State Engineer’s Authority to Pronul gate the Proposed Rul es
to Ensure Conpliance with the Ternms of the South Platte River
Conmpact
The State Engi neer and GASP argue that the water court
erred when it held that the South Platte Ri ver Conpact was not
deficient in establishing standards for adm nistration within
Col orado because the conpact could be adm nistered as an 1897
priority, and therefore the State Engi neer’s conpact rule power
under section 37-80-104 was not inplicated. For the reasons
di scussed bel ow, we agree and now reverse this portion of the

wat er court’s ruling.

Section 37-80-104 provides that the State Engi neer shall
only make regul ations to ensure interstate conpact conpliance

when the conpact itself is “deficient in establishing standards
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for adm nistration within Colorado to provide for nmeeting its
terms ...." The water court reasoned that the South Platte

Ri ver Conpact was not so deficient because Article IV allows for
the State Engineer to ensure conpliance by curtailing any
diversions in the |ower section of the river having priority
dates junior to June 14, 1897, to the extent necessary to neet
the delivery requirenents of the conpact.

The State Engi neer and GASP contend that intrastate
curtail ment according to priority date is insufficient. They
argue that when the conpact was ratified in 1923, its drafters
coul d not have anticipated the huge increase in the nunber of
wel | s and the conconitant groundwater punping that has occurred
since that tinme. Not only do these groundwater depletions place
an enornous demand on priority admnistration within the state,
they also greatly conplicate conpact conpliance because they

2 As a result,

cause a del ayed i nmpact on the flow of the river.?
curtailing groundwater depletions by priority date al one may not
result in increased flows at the state line at the tine they are

needed. Thus, appellants argue that the provisions of the

conpact are deficient in establishing standards for

22 This del ayed inpact is often terned “lag effect” and results
fromthe fact that, depending on several factors, including how
far away the well is fromthe river, it can take a considerable
amount of time before the increased water made avail able from

the curtail ment of groundwater depletions returns to the river

and actually increases its flow.
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adm ni stration and the conpact rule power is therefore
implicated. We agree.

The South Platte River Conpact was signed on April 27,
1923, and subsequently approved by the Col orado Gener al
Assenbly. 8§ 37-65-101, 10 CR S. (2002). As discussed, Article
|V, section 2 of the conpact requires the State Engineer to
curtail diversions in the |ower section of the river with
priority dates junior to June 14, 1897, to the extent necessary
to ensure a nean daily flow of 120 cfs at the state line. 1In
1923, however, there existed only a handful of wells in the
South Platte River basin. MacDonnell, supra, at 585.
Accordingly, Article IV, section 2, of the conpact could only
have contenplated that it would be surface rights which would
need to be curtailed in order to ensure adequate delivery.

| nprovenents in technology and increasingly affordable
electricity, along with droughts in the 1930s and 1950s,
however, lent significant inpetus to the devel opnent of wells in
t he post-conpact era. |In 1933, there were approxi mtely 250
wells in the basin; by 1970, approximtely 3,200. 1d. Today,
the State Engi neer estimates there are around 4,000 wells in the
South Platte River Basin, sonme 3,000 of which are owned by
menbers of GASP. This exponential growth in groundwater use has

had a twofold inpact on the surface flow of the South Platte
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Ri ver, and a concomtant effect on the adm nistration of the
South Platte River Conpact.

First, increased punping has reduced the surface flows of
the river. The South Platte River basin is underlain by a
per meabl e al luvial |ayer which was historically saturated by
seepage fromthe river and return flows fromirrigation. 1d. at
582. As high-volunme agricultural wells punp out this alluvial
wat er, however, the surface flow of the river is eventually
depl eted, either because there is a reduction in the groundwater
flowto the river or because the resultant vacuum causes surface
water to flow back into the aquifer. 1d. at 581.

Second, the | ag effect caused by groundwater punping makes
estimati on of when surface flows will arrive at the state |ine
considerably nore difficult. Wile it is clear that groundwater
depl eti ons eventually reduce the surface flows of the river,
when and by how nuch this reduction actually occurs depends upon
a nultitude of factors, including: (a) the distance of the wel
fromthe stream (b) transmissibility of the aquifer, (c) depth
of the well, (d) tinme and volunme of punping, and (e) return flow

characteristics. Fell hauer v. People, 167 Col o. 320, 332, 447

P.2d 986, 992 (1968). As a result, it is an extrenely conpl ex
matter to determ ne when and to what extent curtail nent nust
occur to ensure adequate delivery at the state line. Neither

t he i npact of groundwater depletions nor the resultant |ag

46



ef fects, however, were a concern when Article IV of the conpact
was written.

Consi deration of these factors convinces us that conpliance
with the terms of the South Platte River Conpact requires
additional intrastate water adm nistration beyond the sinple
priority adm nistration provided for in Article IV of the
conpact. We conclude that the South Platte River Conpact is
“deficient in establishing standards for adm nistration within
Col orado to provide for neeting its terns.” § 37-80-104, 10
C.R S (2002). W therefore hold that the State Engineer is
justified in promul gating rules and regul ati ons for the South
Platte River basin pursuant to his conpact rule power. W
accordingly reverse that portion of the water court’s order
whi ch found the South Platte River Conpact self-executing and
adm ni strable solely as an 1897 priority.

There are, however, no specific procedures set forth in the
conpact itself or in section 37-80-104 for conpact rul emaking.
As a result, this court has held that in order to promul gate and
enforce rules under his conpact rule power, the State Engi neer
must necessarily do so pursuant to his water rule power:

It is crystal clear that, in order to pronul gate and

enforce rules for conpliance with Conpact conm tnents, the

State Engi neer must pronul gate and enforce appropriate

rules for the adm nistration of water rights. The latter

rul es nmust of necessity be under the authority of the
‘“water rule power.’ Any achievenment under the ‘conpact
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rule power’ will be dependent upon and inextricably
comm ngled with rules under the ‘water rule power.’”

Kui per v. Gould, 196 Colo. 197, 202, 583 P.2d 910, 913 (1978).

Therefore, although the State Engi neer can nake rules to enforce
conpact conpliance in those instances where the conpact itself
is deficient in establishing standards, the nmeans by which he
does so are both dictated and constrai ned by other statutory
requi renents. |Indeed, statutory directives do not exist in a
vacuunt instead, statutes -- and the authority they convey --
are as interrelated to one another as the |egislative objectives
that notivated their enactnent. “A statute nmust ... be
construed to further the |l egislative intent evidenced by the

entire statutory schene.” Martinez v. Continental Enters., 730

P.2d 308, 315 (Colo. 1986).

We therefore hold that the State Engi neer may pronul gate
rul es pursuant to his conpact rule power in section 37-80-104
with respect to the South Platte River Conpact. In doing so,
however, the State Engineer is constrained by all of the
statutory restrictions inposed on his water rule power,
i ncluding the provisions set forth in section 37-92-308.

C. Rul es Cannot Becone Effective Until All Protests are
Heard and Resol ved by the Water Court

The State Engi neer argues that the water court erred by

concluding that all protests to the proposed 2002 rul es nust be
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heard and resol ved before the rules can take effect. To the

extent that we have affirnmed the trial court’s holding that the
2002 proposed rules are void, this argunent is noot. There are,
however, two exceptions to the nootness doctrine: (1) the matter
i nvol ves a question of great public inportance, or (2) the issue

is capable of repetition, yet evades review. Bd. of County

Commirs v. Crystal Creek Honmeowner’s Ass’'n, 14 P.3d 325, 345

(Col 0. 2000). Appel | ees urge us to rule on the nmatter based on
the | atter exception to the nootness doctrine, citing three
prior rul emaking cases in which the trial court struck down the
State Engineer’s argunent that rules could take effect prior to
the resolution of all protests. Because none of those judgnents
was appeal ed, and the matter nmay evade appellate review yet
again in the instant case, appellees urge us to make a
definitive holding on the issue. W agree, and proceed now to
entertain the argunents presented in this case and render a
ruling.

I n arguing that the proposed 2002 rul es can take effect
prior to the final disposition of protests, the State Engi neer
first references the | anguage of section 37-92-501(2)(g) which
provi des, in pertinent part:

That tinme being of the essence, rules and regul ati ons and

changes thereof proposed for an aquifer shall be published

once in the county or counties where such aquifer exists
not | ess than sixty days prior to the proposed adopti on of

such rules and regul ati ons, and copies shall be mailed by
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the water clerk of the division to all persons who are on
the mailing |ist of such division.

The State Engi neer asserts that not only is the sixty-day
publication requirement the only statutory prerequisite to the
adoption of rules, but that the statute expressly mandates that
time is of the essence. Accordingly, he and GASP urge us to
all ow the adoption of rules pursuant to the sixty-day
publication requirenment, regardless of whether protests are
filed, subject to the power of the water court to issue a
prelimnary injunction to stay the effective date of the
proposed rul es when the prerequisites to such a stay are
est abl i shed.

We reject the State Engineer’s reasoning. It is a well-
settled principle of admnistrative |aw that a | egislative
del egation of power to an adm nistrative agency is valid only if
the | egislative body has provided both sufficient standards to
gui de the agency’ s exercise of that power, and adequate
procedural safeguards to protect against the unreasonabl e abuse

of that power. See Cottrell v. City & County of Denver, 636

P.2d 703, 709 (Colo. 1981); Elizondo v. Dept. of Revenue, 194

Col 0. 113, 116-17, 570 P.2d 518, 520-21 (1977). The legislature
often provides by statute for notice, comment, and hearing
procedures as a means by which to safeguard individual rights.

Avicomm Inc. v. Colo. Pub. Util. Comm n, 955 P.2d 1023, 1030
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(Colo. 1998); see also State Admi nistrative Procedure Act (APA)
at 8 24-4-103, 7B C R S. (2002). Wth regard to water
rul emaki ng by the State Engi neer, the General Assenbly has
specifically provided such procedures pursuant to sections 37-
92-501(2)(g), 37-92-501(3)(a) and (b), and 37-92-304, 10 C.R S.
(2002). Although the State Engineer has conplied with the
si xty-day publication and notice provisions of section 37-92-
501(g) in pronulgating the 2002 proposed rules, his argunent
that this conpliance alone is sufficient is belied by the
addi ti onal procedural processes set forth in section 37-92-
501(3). That section provides that:
Any person desiring to protest a proposed rule and
regul ation may do so in the sanme manner as provided in
section 37-92-304 for the protest of a ruling of a referee,
and the water judge shall hear and di spose of the sane as
promptly as possi bl e.
§ 37-92-501(3)(a), 10 C. R S. (2002). Section 37-92-304, in
turn, sets forth the procedural requirenents by which the water
judge is to hear and resolve protested matters, including
conducting a de novo hearing in which affected parties have a
right to be heard, and issuing a decision either confirm ng,
modi fyi ng, reversing, or reversing and remandi ng the contested
ruling. 88 37-92-304(3) and (5), 10 C R S. (2002).
Al t hough the State Engineer is technically correct that

nei ther statute expressly mandates that all protests nmust be

heard and resol ved before rules can be adopted, the direct
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reference in section 37-92-501(3) to the adjudicatory procedures
set forth in section 37-92-304 neverthel ess evidences a cl ear
intent toward this result. Mreover, precisely because section
37-92-501(2)(g) provides no opportunity for affected water users
to comment upon the rules prior to their adoption by the State
Engi neer, the hearing procedures set forth in section 37-92-304
provi de the only meani ngful opportunity for interested parties
to protest potential infringements on their water rights created
by the rules. W interpret the procedures set forth in section
37-92-304 as the means chosen by the |legislature to provide

saf eguards agai nst the unreasonabl e exercise of adm nistrative
di scretion by the State Engi neer.

The State Engi neer also argues that the potentially |engthy
process necessary for a judicial resolution and disposition of
protests in this matter could, in the interim jeopardize his
ability to enforce the South Platte River Conpact. |In response,
we reiterate our earlier conclusion that the State Engineer,
whi l e enforcing conpact delivery requirenments, mnust
si mul taneously adhere, insofar as possible, to Col orado
statutory requirenents. As previously discussed, the Ceneral
Assenbly has set out specific procedural requirenents which the
State Engi neer nmust adhere to in exercising his rul emaking
powers. W have held that the pronulgation of river basin rules

do not provide an exception to these requirenents. The issue of
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what procedure the State Engineer nmust follow if faced with an
irreconcilable conflict between enforcing the South Platte River
Conpact and adhering to these procedural requirenents is not
before us and we decline to address it further.

We affirmthe ruling of the water court that if protests
are filed with respect to rules and regul ati ons proposed by the
St at e Engi neer pursuant to section 37-92-501, the effective date
of such rules and regul ations nust be stayed until all such
protests are judicially resolved pursuant to the procedures set
forth in section 37-92-304.

V. CONCLUSI ON

We affirmthe trial court’s ruling voiding the proposed
2002 South Platte River basin rules to the extent those rules
provi de for State Engi neer approval of “replacenment plans”
allowi ng the out-of-priority diversion of groundwater in the
absence of any provision requiring that an application for an
augnentation plan be filed with the water court. W hold that
the State Engi neer can only grant tenporary approval of
augnent ati on plans pursuant to the four narrowy circunscribed
situations set forth in sections 37-92-308(3), (4), (5), and
(7), 10 C.R S. (2002).

We reverse the trial court’s ruling that the State Engi neer
is without authority to pronulgate rules to enforce the terns of

the South Platte River Conpact pursuant to section 37-80-104.
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We disagree with the trial court’s conclusion that the conpact
is self-executing, holding instead that due to increased well
punpi ng and the advent of maximumutilization of the waters of
the state, sinple priority adm nistration as provided for in the
conpact is insufficient to ensure conpact conpliance. 1In
exerci sing his conpact rule power, however, the State Engi neer
is constrained by all statutory restrictions inmposed on his
water rule power, including those set forth in section 37-92-
308, 10 C R S. (2002).

Finally, we affirmthe trial court’s holding that State
Engi neer promul gated rul es and regul ati ons may not take effect
until protests have been judicially heard and resol ved pursuant
to the procedures provided in sections 37-92-501(3) and 37-92-
304, 10 C R S. (2002). We therefore remand this case to the
trial court? for further proceedings consistent with this

opi ni on.

22 We remand with orders for the trial court to enploy the
standard of review this court articulated in Matter of Arkansas
Ri ver, 195 Col 0. 557, 563, 581 P.2d 293, 297 (1978).
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