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Standing Committee on Family Issues 
Friday, January 28, 2005; 2pm – 5pm 

Colorado Supreme Court Conference Room 
Chair:  Justice Rebecca Love Kourlis 

 
Members Present:  Justice Rebecca Love Kourlis, Judge Patty Swift, Tom Henley, Pam Gagel, 
Judge Karen Ashby, Judge Katherine Delgado, Judge Dennis Friedrich (by phone), Carol Haller, 
David Johnson, Judge Karen Metzger, Sabra Millett, Simon Mole, Lesleigh Monahan, Judge 
Lael Montgomery, Barbara Salomon, Theresa Spahn, Melinda Taylor, Magistrate Dinsmore 
Tuttle, Judge Joann Vogt, Sue Waters, Gina Weitzenkorn, and Ben Duarte (by phone) 
 
Guest:  Michael Baran 
 
Staff Present:  Alicia Davis   
 
Opening Remarks:  Justice Kourlis welcomed everyone to the meeting and introduced Alicia 
Davis, Policy Analyst at SCAO.  Alicia comes to the Colorado Courts having most recently 
served as the director of an office designed to develop standards and training for Respondent 
Parents’ Counsel in Utah.  Alicia also served as the Court Improvement Project Director in Utah 
for several years.   
 
Rule 16.2:   
Effective Date and the Canons of Judicial Conduct:  Justice Kourlis 
Justice Kourlis indicated that a question had arisen concerning the effective date of Rule 16.2.  
Rosemary had distributed the prospective Corrective Order prior to the meeting.  The Committee 
had discussed the effective date but the effective date had not been included in the text of the 
rule.  Other rule changes have included that sort of language in the footer that discusses history 
and effective date, as with 16.1.   The Supreme Court is willing to pursue a corrective order with 
the committee’s approval.  The Corrective Order would add the following language to the rule’s 
cover sheet:  “Repealed, Amended and Adopted by the Court, En Banc, September 30, 2004, 
effective for Domestic Relations Cases as defined in 16.2(a) filed on or after January 1, 2005 and 
for post-decree motions filed on or after January 1, 2005.”  All present voted for the change 
without objection.   
 
Concern had been raised with regards to the Canons of Judicial Conduct and the requirement that 
a judge disqualify herself if she had personal knowledge of disputed facts.  The Committee had 
received a copy of Rule 602, “Lack of Personal Knowledge.”   
 

• The committee discussed that a judge does not have personal knowledge because that 
comes from observation of an event.  What a judge has is knowledge based on 
conversations of the parties or review of the record.   

• This issue also arises in the context of what files and documents a judge can look at 
without developing biases which could preclude the judge from presiding over a case.   

• CIC has been struggling with the same issues and the family screen.  A recent discussion 
with the Steering Committee dealt with a judge’s access to treatment information.  The 
issue will be discussed at the CIC SANCA meeting next week.   
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• Judges are required to self-regulate.  These are the same issues with which the legal 
community has always wrestled; it is just the means by which judges can access the 
information that has changed.  With ICON, there is nothing that prevents the judge from 
looking into other cases.   

• The National Council of Juvenile and Family Court Judges has been working with the 
ABA on new canons for judges in family cases and has been trying to modify to reelect 
unique issues in Family cases.   

 
Justice Kourlis asked if the Committee wished to recommend that the Supreme Court consider a 
change in the Canons or that the Court analyzes these issues in conjunction with 16.2.  No 
motion was forthcoming. 
 
The committee also discussed the prohibition on judges acting as arbiter or mediator.   
 

• Does the Code prohibit the judge from discussing the case freely with the parties?   
• In a mediated setting, if the other side isn't present, that does take place in mediation.   
• It is not uncommon to have colleagues of a judge try to facilitate a settlement.   
• There is a distinction between settlement conference and mediation.  Part-time judges and 

senior judges can participate in mediation because that is more of a defined term under 
the arbitration act.  Sitting judges can do settlement conference. 

• The provision is contained within the section dealing with financial matters.  They also 
state that a judge cannot practice law, serve as guardian, etc.  The provision exists with 
the apparent expectation that it deals with outside mediations and arbitrations for which 
the judge would be paid.   

 
Justice Kourlis indicated that this might explain the provision, but that the issue should still be 
dealt with head-on.   She will raise the issue with the Chief Justice regarding the appointment of 
a committee to study the issue or some other approach. 
 
With respect to the issue of personal knowledge, Justice Kourlis stated that this issue was less 
susceptible to any easy fix. When do you want a judge to recuse herself?  When there is the 
appearance of impropriety or actual impropriety?  That piece requires more study.   
 

• The committee discussed that it was important to come to resolution not just in domestic 
cases, but cases in general.  If the Canon were applied literally, a judge would preside 
over every stage of the D&N proceedings but would have to reassign every termination 
of parental rights to another judge.    

• One judge had commented to a committee member that she felt conflicted by that 
requirement.  She might hear things in ex parte conversations and she felt that the Canons 
of Judicial Conduct required her to send that case down the hall.   

• The vast majority of litigants consent to the judicial officer conducting settlement 
conferences.   

• Some jurisdictions will see case management as a settlement conference.  Others will 
consent to allow the judicial officer to mediate and ultimately adjudicate any disputed 
issues by formal consent as anticipated by the Rule. 
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• These are case management conferences and although the judicial officer is in a position 
to help parties resolve their issue, judges shouldn't see them as settlement conferences. 

• The second issue involves significant ramifications.  The committee should research what 
is suggested by the National Council or by the ABA.   

• Melinda Taylor indicated that CIC hired Lori Clark to do research on this issue and that 
the NCSC in Virginia was also studying this issue and working on the ABA’s Canons.  
Melinda will disseminate that information.    

 
Justice Kourlis asked what else the group should do to address the issue, for example, should the 
Judicial Ethics Advisory committee be approached?  Judge Swift informed the group that the 
Chief Justice had established a board with several judges, attorneys, a layperson, and a professor.  
The committee accepts questions from state judges regarding prospective conduct according with 
Canons of Judicial Conduct.  You can get the form off the court's website.  The Board will 
deliberate and issue an opinion.  So far, the Board has issued two.   Eileen Kearney-Johnson can 
research the issue and bring the question back to FIC.  Other states may have issued ethics 
opinions also.  No further action taken. 
 
Other Professionals Subcommittee: 
Draft legislation re parenting coordination and SA name change:  Theresa Spahn 
Theresa informed the committee that three bills had been introduced in the house as a result of 
Commission on Families’ recommendations. 
   
Rep. Weisberg is sponsoring the bill limiting evaluations.  If it is not in the best interest of the 
child to have a secondary evaluation, the court can deny that request.  After many discussions 
and revisions, the bill is essentially back to the original draft.  The subcommittee is working on 
testimony in support of the bill.    
 
With regard to the bill amending 14-10-116, CASAs asked that they change the term “special 
advocate” in Title 14.  The amendment is really just a name change.  There has been some 
confusion regarding special advocate and CASA roles.  It has never been clear that OCR should 
oversee CASAs or mental health advocates so this is a friendly amendment to make clear that 
OCR oversees attorney special advocates.  The bill is carried by Rep. Shari Jahn.  With regard to 
“family investigators,” they wanted to make sure that name characterizes the fact that they are 
the investigative arm of the court.   
 
Gina Weizenkorn reported on HB 1171, the parent coordinator bill.  The committee that worked 
on the legislation started with discussion and looking at what a parent coordinator should be.  
The court can appoint a parent coordinator in high conflict cases.  The issue of de novo review 
also needed to be cleaned up in certain respects as well as the issue of attorneys’ fees.  If a parent 
coordinator were working with the family to communicate better, an arbitrator could only be 
appointed with the agreement of the parties with families who were having problems 
implementing parent-time plans.  Three separate functions appear in the bill:  parent coordinator, 
decision maker and arbitrator. 
 

• Given the complexity of Title 19 cases, a judge may want to use this tool.   
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• The judge currently has the authority to appoint in cases where parental responsibility is 
at issue.   

• Attorneys have debated the appointment of special advocates in Title 19 cases but the 
proposed legislation may make this more clear.   

• It was recommended that this issue be discussed on the next Court Improvement agenda 
and then be raised with the Bar.   

 
The committee discussed the independence of the subcommittee in bringing the legislation 
forward.  The legislative subcommittee has been presented as a “group of experts that struggle 
with and are interested in these issues.”  That is important because the court does not want 
people to perceive that they have placed an imprimatur on legislation should the legislation be 
disputed in court.   
 
Court Improvement Committee (CIC) Project Report:  Judge Ashby and Judge Metzger 
SANCA Project: 
The SANCA project is moving forward and things are going relatively smoothly.  The family 
screen has evolved to being a person-specific screen.  CIC is currently working on the case 
management piece.  This screen has been presented to CIC, the user group and the 
multidisciplinary steering committee.  At its most recent meeting, the steering committee spent 
significant time on treatment information and how and when judges should be able to access that 
information.   
 
The link to TRAILS is nearly complete.  This will allow the Judiciary to see into an executive 
branch agency.  This is key to the ethics piece and judicial self-regulation.   
 

• In the context of Family Drug Court in Denver, judges currently receive and view 
treatment information.  There was an understanding that there were special considerations 
that had been put in place.   

• Arizona has a really good system.  Theirs is not a SANCA project.  Alicia Davis will 
research aspects of Arizona’s system that may be beneficial to Colorado’s SANCA 
program. 

• CIC’s SANCA committee will meet to view additional screens and reports next Friday.    
 
Appellate Rule-Concerning D&N: 
The appellate rules committee presented the proposed expedited D&N appeals rules to the 
Supreme Court on January 24th.  Judge Metzger, Judge Ashby and Theresa Spahn did a 
wonderful job in presenting the material to the Court.  The primary opposition came from David 
Migliaccio, Respondent Parents’ Counsel.  He cited the original commission report and stated 
that Respondent Parents’ Counsel are not paid enough, not trained, that they do not have the 
opportunity to be as good as they should be, and that problem is compounded by the expedited 
appeals rules.  While that was the only opposition during the hearing, some letters have come in 
as well.  The Supreme Court has not yet ruled but is expected to shortly.   
 
Response to Griego Letter: 
Justice Kourlis, Judge Metzger and Melinda Taylor had had a phone conference with Glen Vaad 
and Judy Griego concerning interface with counties.  What they would like is the opportunity to 
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make a presentation to FIC for issues dealing primarily with placement.  This information does 
not appear to have been broadly presented and it does not appear to have been presented to DHS.  
 
Model Courts: 
CIC voted to support 3 jurisdictions to be Model Courts of the National Council of Juvenile and 
Family Court Judges.  The three courts have finalized the preliminaries and are waiting to sign 
the contract.  Judge Ashby said that Model Courts were created originally to improve practice in 
dependency and neglect cases.  As at their annual All-Sites meeting, the groups talk about what 
is working, they brainstorm and troubleshoot.  The Model Courts program has had tremendous 
impact on how courts handle child abuse and neglect cases.  The Model Courts use the Resource 
Guidelines as aspirational goals.  The Resource Guidelines have been used to move forward on 
lots of state and federal legislation, as with EPP.  The intent of having 3 was to use the 
experiences of an urban, a mid-size and a rural jurisdiction to disseminate that information to the 
rest of the state.  Only 3 courts applied, so those 3 were selected.  They are Adams County, 
Judge Chris Melanakis; El Paso, Judge Theresa Cisneros and Denver, Judge Ashby.  The intent 
is for CIC to coordinate the efforts and disseminate information to the other courts.   
 
Training for Respondent Parents’ Counsel: 
Judge Metzger spoke to the issue of Respondent Parents’ Counsel.  She stated that regardless of 
whether the Supreme Court approves the expedited D&N appeals rules, CIC wants to implement 
the Commission on Families’ recommendation regarding training for Respondent Parents’ 
Counsel.  At the next meeting, CIC will be talking about how to do that.   
 
Training/Education Subcommittee Report:  Melinda Taylor 
Update on training programs for judicial officers and Family Court Facilitators: 
Melinda indicated that 100 people had signed up for the May 5-6 conference.  The Planning 
Committee meets finally on February 11 to plan the agenda.  The opening session will be with 
Dr. Peter Jaffe, a Canadian researcher specializing on the impact of family violence on children.    
Breakout sessions will deal with:  delinquent females, understanding victim-perpetrator behavior 
and hot topics.  For lunch, Juanita Bing Newton will present on judicial burnout and stress.  A 
session will be held on 16.2, review hearings and domestic violence, meth and treatment issues.  
There will be a general session on addiction and treatment issues.  Thanks to Pam Gagel, Simon 
Mole, Judge O’Hara and Sue Waters, another interactive session will be held on protection 
orders and the importance and value of coordination.  Families may be involved in more than 
one system so they will try to highlight this issue using protective orders as an example.  She is 
currently looking for a children's panel in juvenile and domestic issues.  Concerning 16.2, she 
asked for feedback from the committee with regards to learning objectives.  How could learning 
be measured?  Example:  “Do you understand parent alienation?”  Melinda also indicated that 
she was receiving numerous inquiries as to whether people had to use the financial affidavit.  
Dave Johnson said a profile would be done at the end of the month to provide guidance to 
attorneys.    Justice Kourlis asked Melinda to track all comments to make sure to tailor training 
to concerns and to make sure the process was working.  No one should feel frustrated by 16.2; 
they should feel that there is a receptive audience for constructive commentary.  Melinda 
reported they are also looking at 16.2 training page thanks to FIC contributors.   
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Nominating Commission and Performance Commission:  Judge Swift 
Judge Swift reported that she, Judge Delgado and Dave Johnson had been working on the 
credentials for the nominating commission.  They reviewed the materials currently sent out to 
nominating and performance commissioners with an eye to identifying candidates with more 
knowledge and expertise in the family law arena.  A letter for nomination and performance 
commissioners was included, highlighting the emphasis on family, and what judicial officers 
should look for.  Judge Swift welcomed committee input.   
 
The Nominating Commissions’ materials included “a day in the life” of urban judges.  They 
thought it would be interesting for Judge Kane to write his day in the life of a domestic/family 
judge.  In the materials, there were sample questions on issues that were more oriented to 
performance.  Performance is more focused on legal statutory process and less on what judges 
do.     
 
Justice Kourlis asked when the Performance Commission’s performance surveys will go out.  
She wondered if the committee could suggest questions that could go in questionnaire.  Carol 
Haller reported that the statewide commission meets in 2 weeks and that they are talking about 
the survey.    Carol agreed to give questions to Jane Howell, the Executive Director, to have 
them consider in survey deliberation.   Judge Swift distinguished between survey questions and 
interview questions.  She recommended that the committee ask if they would consider 
prospective questions.  The proposed questions were received favorably by the committee.  
Melinda Taylor indicated that she when she meets with Chief Justice Mullarkey to plan the 
Nominating Commission training, they will consider what the training should look like.   
 

• A letter should be sent to Chief Justice Mullarkey, listing the committee’s 
recommendations.   

• For Performance, the same letter should be sent to Jane Howell with the request that she 
share information with the Statewide Performance commission.   

 
Ethics Subcommittee Report:  Judge Kathy Delgado and Barbara Salomon 
At the first meeting, the subcommittee concluded the Code of Professional Responsibility does 
not need to be changed for family practice.  The subcommittee does not have an ethics scholar 
and they may enlist ethics lawyers in the community or professors.  They have identified several 
professors at DU and CU.  With the help of Lorenzo Trujillo, they have enlisted a law student to 
do some research.  Before delving into new language, they would like to see if this work has 
been done in other states.  What does "materiality" mean?  How does the term "candor" interface 
both in the Code and 16.2.  They decided that they needed to work on weekends to follow 
through on their charge.  They have enlisted the aid of Ed Moss, who has served on the Ethics 
Subcommittee.  He is very interested in participating.  They will know by next week what 
professors are interested.   
 

• The timeframe for the report and proposed amendment to the code is uncertain at this 
point.   

• Before they decide whether to ask for an Ethics Advisory Opinion, they wanted to invite 
ethics scholars to join the group.   
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• At some point, this subcommittee would need to develop significant interface with the 
Colorado Bar.  Dave had approached the family law section and will put together a task 
force to interface, collaborate, and to work on addressing ethical issues unique to the 
family law section.    

• The Juvenile Law Section might also like to be involved.  OCR had discussed setting up 
a joint task force with the Juvenile Law Section. 

 
Justice Kourlis asked the subcommittee to report back when appropriate and to request additional 
resources and assistance from the committee.     
 
SCAO Update:  Carol Haller 
Carol indicated that all legislation had already been reported and there was nothing else to report.   
 
“Access to Justice” Recommendations Report:  Judge Vogt 
Several recommendations in the 2002 report dealt with proposals to address the lack of legal 
services and information for families and pro se persons.  Many of those concerns dovetail with 
Colorado’s Access to Justice Commission.  What efforts are being undertaken that the committee 
was charged with implementing? 
 
The subcommittee took a look at the final report of the Bar Association website regarding access 
to justice.  Especially in terms of the activities of local committees, progress was being made on 
some of the topics the Commission on Families identified.  For example, in Durango, pro se 
Spanish and English videos have been produced as well as a Tuesday Night Bar.  In Pueblo, one 
could call a pro bono attorney.   
 
One specific recommendation was #64:  prepare a video on how to select an attorney.  They have 
tried to get the ball rolling on this one.  Maybe it would make more sense, rather than a video, to 
put together a brochure and get that available on websites.   The brochure would deal with how 
to select a lawyer.  CLS has a nice website on questions to ask before you hire an atty.  The Bar 
Association will direct people to attorneys in specific regions. The Court website has a self-help 
center.  The subcommittee could simply pull together what already exists into a more complete 
form.   
 
Membership of Standing Committee—Lay Committee Member:  Justice Kourlis 
 
The committee considered the issue of extending membership to a lay committee member.  
Mr. Baran was present.   
 
Since the last meeting, the committee had researched lay membership on other Supreme Court 
committees and found great variety among the committees.  The Jury Instruction Committee 
includes linguists but is otherwise composed exclusively of lawyers and judges.  The Rules 
committees consist of all lawyers and judges.  The Judicial Advisory Council consists of 
lawyers, judges and lay people from different areas of expertise.  Attorney Regulation consists of 
all lawyers and judges excepting one person with financial expertise.  The appointment process 
is that the full Court appoints as with all other Supreme Court committees.  If Mr. Baran wished 
to be appointed, he would need to send a resume and letter suggesting why he would like to be 
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included and the entire Court would consider it.  Justice Kourlis indicated that it would also 
involve creating a new position, but that was not necessarily preclusive.  However, the 
committee would need to open up application to any other interested individuals that wished to 
serve as a lay representative.   
 
The committee discussed whether it was advisable to have a layperson on the committee. 

• Pros:  someone with experience in the system has a unique perspective.   
• Cons:  the committee does not want to create a circumstance giving that lay person “the 

inside track” in litigation or in contemplating litigation.   
• Mr. Baran stated that he had meaningful input to provide to the committee and a unique 

perspective.   
• A layperson's perspective is important.   OCR has included emancipated youth on its 

board because they bring a unique perspective.  The conditions of participation are that 
1) they are no longer in the system; 2) they act in an advisory capacity and limit the 
sharing of personal experiences.   

• Concerns exist with someone with an active motion or case pending before the court.   
• If a lay position were formed within the committee, it should be with the expectation that 

they layperson be willing to actively seek input from members of his or her community.    
• Having the client’s voice represented is important.  Focus Groups may also be a way to 

get many voices condensed.   
 
The next meeting is set for April 22, 2005.  There being no further business, the meeting was 
adjourned.  
 
 
Minutes prepared by:  Alicia Davis 


