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July 19, 2005, 9:00 a.m.
Supreme court Conference Room (5th Floor)
1.

Approval of minutes - To be distributed via separate e-mail during
week of July 18, or at the meeting

2.

Administrative matters
a.

Select next meeting date

b.

Committee membership

3.

Potential amendments to Preamble and Comment to Rule 1.3, to
address current references to "zealous" representation - Steve C.
Briggs - See pages 99-106 from October 1,2004 meetinr materials

4.

Ethics 2000 Subcommittee Report on Rules 1.15, 1.17, 4.1, 4.2, 4.3,
4.5, 5.1, 5.2, 5.3, 5.4, 5.6, 5.7 -Michael Berger

\

/

a.

Interim Report No. 4 of Subcommittee - See Dages 4-5.23-45,
and 55-65 from March 23, 2005 meeting materials

b.

Interim Report No. 5 of Subcommittee - See papes 1.8-16 from
May 20,2005 meet in^ materials

c.

Interim Report No. 6 of Subcommittee - See attached pages 1 49

5.

Adjournment (by noon)
Chair
Marcy G. Glenn
Holland & Hart LLP
P.O. Box 8749
Denver, Colorado 8020 1
(303) 295-8320

mglenn@hollandhart.com

FILE NOTE
The "submitted minutes" of the prior meeting that were provided to Committee
members in advance of the current meeting have been omitted from this file.
See the files containing the approved minutes of the
Supreme Court Standing Committee on the Rules of Professional Conduct,
which are available on the Supreme Court's website.

COLORADO SUPREME COURT
COMMITTEE ON RULES OF PROFESSIONAL CONDUCT
ETHICS 2000 SUBCOMMITTEE

INTERIM REPORT NO. 6
July 13,2005
The Subcommittee has now completed its work through the end of the 5.x series of rules,
with the exception of Rules 4.4 and 5.5, which will be addressed in the Subcommittee's next
(and hopefblly final) report. The following are the recommendations of the Subcommittee.

Rule 1.15. Safekeeping Property, etc.
This rule was addressed in Interim Report No. 5, but because of comments received
shortly prior to the last Committee meeting, consideration of the rule was tabled until this
meeting.
The comments received from a Subcommittee member led to a substantial rewrite of
Rule 1.15 by the subcommittee. The substance of the Rule was not changed in any material
respects, but the Rule had become unwieldy over the years, was difficult to read, and the
organization of the rule made it difficult to locate particular provisions. The Subcommittee
believes that the new version of the proposed rule is a major format improvement over existing
Rule 1.15.

.

Because of substantial differences between existing Colorado PC 1.15 and Ethics 2000
Rule 1.15, and the customization of Colo. PC 1.15 by the Colorado Supreme Court over the
years, the Ad Hoc Committee recommended the retention of the substance of existing Colo. RPC
1.15, instead of the adoption of Ethics 2000 Rule 1.15. The Subcommittee agrees with this
recommendation. There are a number of provisions in Colo. RPC 1.15 that are unique to
Colorado, based upon the Colorado Supreme Court's decisional 1aw.whichshould, as a matter of
policy, be retained in the rule.
While Rule 1.15 was being considered by the Subcommittee, two additional sets of
changes were proposed. Even though these proposed changes were unrelated to the ABA Ethics
2000 proposals, the Subcommittee determined that it made sense to consider these changes as
well. The first set of proposed changes was from the COLTAF Board of Directors. COLTAF
recommended several changes to Rule 1.15 to insure that Rule 1.15 complies with certain
decisions of the United States Supreme Court regarding the constitutional validity of certain
states' programs similar to COLTAF. The Subcommittee has reviewed these proposed rules and
unanimously voted to recommend their adoption.

The second set of proposed rules was from the Office of Attorney Regulation Counsel
("OARC"). Certain banking practices have changed with the adoption of what is commonly
known as the "Check 21" federal legislation and implementing regulations. The Subcommittee
made several changes to the proposals by OARC, and with those changes, as well as the
organizational changes made by the Subcommittee to the Rule, the Subcommittee recommends
the adoption of proposed Rule 1.15.
In summary, the Subcommittee recommends the adoption of existing Rule 1.15, with the
COLTAF and Check 21 changes and the formatting changes made by the Subcommittee.

)
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Rule 1.17. Sale of Law Practice. At the last meeting of the full Committee, the Committee
voted to select the "in the jurisdiction" option set forth in the ABA Model Rule. The Committee
returned proposed Rule 1.17 to the Subcommittee to deal with the issue that arises when a lawyer
is unable to establish that the client has actually received the notice prescribed by proposed rule
1,17(c)(3). ABA Ethics 2000 Rule 1.17 prescribes a cumbersome, judicial procedure for dealing
with this situation. At the last Committee meeting, Justice Bender observed that to place this
burden upon the judiciary in view of present budgetary problems was not a wise allocation of
limited resources. Upon further consideration, the Subcommittee now proposes that the sixty
day period for objections by the client to the transfer of the client file run from the date of
mailing of the notice to the client at the client's last known address. The Subcommittee believes
that this procedure is justifiable for two reasons. First, clients have an obligation to keep their
lawyers informed of their whereabouts. Second, even if the client file is transferred against the
(unexpressed) wishes of the client, it is very difficult to perceive how the client will be harmed.
The successor lawyer has the same duties of confidentiality and loyalty to the client that were
owed by the selling lawyer. The client can always discharge the successor lawyer for any or no
reason. As a result, the Subcommittee recommends that Rule 1.17(~)(3)read as follows:

"(3) the fact that the client's consent to the transfer of the client's files will be presumed
if the client does not take any action or does not otherwise object within sixty (60) days of
mailing of the notice to the client at the client's last known address"
Consistent with this proposed change, the second paragraph contained in ABA Ethics
2000 Rule 1.7(c) (3) should be deleted.
With these changes, the Subcommittee recommends the adoption of Rule 1.17.

Rule 4.1. Truthfulness in Statements To Others. There was substantial debate regarding
whether there should be a "materiality" requirement in Rule 4.1. The Ad Hoc Committee
recommended the deletion of the materiality requirement contained in ABA Ethics 2000 Rule
4.l(a). The discussion in the Subcommittee tracked the similar discussion in both the
Subcommittee and the full Committee regarding the materiality requirement in Rule 3.3. At its
last meeting, the full Committee voted to approve ABA Ethics 2000 Rule 3.3, which contains a
materiality requirement. The Subcommittee believes that consistent treatment on this issue is
required with respect to Rule 4.1. Therefore, the Subcommittee disagrees with the
recommendation of the Ad Hoc Committee to delete the materiality requirement contained in
ABA Ethics 2000 Rule 4.1 and recommends that the full Committee propose the adoption of
ABA Ethics 2000 Rule 4.1, which contains the materiality requirement.

This position is also supported by the interests of uniformity. In multi -state litigations
and transactions, uniformity of rules governing the actions of lawyers is of obvious importance
and, as stated previously, unless the public policy of Colorado demands a different rule than
proposed by the ABA, there is a strong preference towards adoption of the ABA rule. No strong
public policy of Colorado requires departure from ABA Model Rule 4.1.
The Ad Hoc Committee also recommended that the words "or misleading" be inserted
into ABA Ethics 2000 Rule 4.1(a) to address statements that are not outright false but which are
materially misleading. Present Colo. RPC 4.1 contains the "or misleading" language. The
Subcommittee considered this recommendation by the Ad Hoc Committee, but rejects it. The
Comments to ABA Ethics 2000 Rule 4.1 make clear that a misleading statement may, in
appropriate circumstances, constitute a "false statement" and that is sufficient to place a lawyer
on notice that a misleading statement may fall within the proscriptions of Rule 4.1. The
Subcommittee also considered creating a definition of "false statement" in the definition section
of the Rules (Rule 1.0) but determined that the Comments to Rule 4.1 are sufficient in that
regard.

1

The Subcommittee does recommend minor changes to Comment [I]. While the text of
Rule 4.l(a) speaks of "false statements of material fact or law", the heading of Comment [I] is
titled "Misrepresentations." Similarly, the text of Comment [I] speaks of "misrepresentations"
rather than "false statements". The Subcommittee believes that it makes more sense for the
Comments to use the same terms used in the text of the Rule. These proposed changes do not
change the substance of the Rule or the Comment.

I

Rule 4.2. Communications With Persons Represented by Counsel. The Ad Hoc Committee
recommended the adoption of ABA Ethics 2000 Rule 4.2 and the Comments. The
Subcommittee agrees with that recommendation, but proposes an addition to Comment [4]. The
issue addressed by the proposed Comment addition is whether a lawyer ethically may
communicate with a party represented by counsel where a contractual notice provision requires
notice to be given in a particular manner (oftentimes directly to the party to the contract, and
sometimes with a copy to the lawyer for the party to the contract). If the notice is not given in
accordance with the contractual provision, an issue may arise as to whether the notice is effective
or sufficient under the terms of the contract, with substantial consequences to the client. The
Subcommittee believes that neither lawyers nor their clients should be subjected to such
uncertainties and therefore proposes that Comment [4] to Rule 4.2 be supplemented by the
addition of the following language:
"such as a contractually based right or obligation to give notice."

Rule 4.3 Dealing With Unrepresented Persons
The Ad Hoc Committee recommended the adoption of ABA Ethics 2000 Rule 4.3 but did
not agree with the last sentence of the Rule and recommended that the last sentence be stricken.
That disputed sentence relaxes the prior ABA Model Rule (and current Colorado) prohibition on

the giving of legal advice to an unrepresented person. Under the prior ABA rule and under
current Colo. RPC 4.3, a lawyer is prohibited from giving any legal advice to an unrepresented
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person, other than advice to obtain legal counsel. However, it is not unusual, in multiple party
cases or matters, that some of the parties are represented by counsel and others are not. The
transaction can be facilitated, without substantial risk to either the lawyer's client or the
unrepresented party, if the lawyer may communicate frankly with the non-represented party. If
the lawyer in such a situation must essentially stand mute, the client retaining the lawyer is not
able to receive what the client bargained for- full legal representation by the lawyer. However,
the prohibition remains, under the proposed rule, where the lawyer knows or reasonably should
know that the interests of the unrepresented person are or have a reasonable possibility of being
in conflict with the interests of the client.
The Subcommittee debated the wisdom of permitting a lawyer, under any circumstances,
to give legal advice to an unrepresented person and also discussed the nuances of when a nonclient becomes a client when legal advice is proferred by the lawyer. The Subcommittee
concluded that the proposed ABA Ethics 2000 rule strikes the proper balance and therefore
recommends the adoption of ABA Ethics 2000 Rule 4.3 and the Comments in their entirety.
Rule 4.4. Respect for the Rights of Third Persons.
The Subcommittee has not completed its work on Rule 4.4.The Subcommitteewill
report on Rule 4.4 at the next meeting of the Committee.
Rule 4.5 Threatening Prosecution
Colo. RPC 4.5 has no counterpart in the former ABA Rules of Professional Conduct or
the ABA Ethics 2000 Rules. It is derived from the former Code of Professional Responsibility.
The Ad Hoc Committee recommended the retention of existing Colorado Rule 4.5, with minor
revisions, and the Subcommittee agrees with that recommendation. The Subcommittee believes
that this rule is necessary to prevent the misuse of the criminal process in civil matters. Recent
revisions to the rule by the Colorado Supreme Court (which created a safe harbor for a lawyer to
advise others that the other's conduct may violate criminal, administrative or disciplinary rules or
statutes, without making threats) appear to have worked well in practice
Rule 5.1. Responsibilities of a Partner or Supervisory Lawyer.

ABA Ethics 2000 Rule 5.1 is identical to the prior Model Rule and current Colorado Rule
5.1, except that its coverage is broadened to include lawyers who have managerial authority
comparable to partners or members of the firm. The Ad Hoc Committee recommended the
adoption of the proposed rule and comments, and the Subcommittee agrees with that
recommendation.
Rule 5.2. Responsibilities of a Subordinate Lawyer.
There is no change fiom the current rule. The Ad Hoc Committee recommended the
adoption of the proposed rule and the comments. The Subcommittee concurs.
Rule 5.3. Responsibilities Regarding Nonlawyer Assistants.

-
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The only change made in ABA Ethics 2000 Rule 5.3 from the prior Model Rule (and
existing Colorado Rule 5.3) is to broaden the coverage to lawyers who have comparable
supervisory authority to partners and members of the firm.This is the same change made in
Rule 5.1. Both the Ad Hoc Committee and the Subcommittee recommend the adoption of
proposed Rule 5.3 and its comments in their entirety.

Rule 5.4. Professional Independence of a Lawyer
The form of Rule 5.4 that is was recommended by the Ad Hoc Committee and is now
being recommended by the Subcommittee is an amalgamation of existing Colo. RPC 5.4 and the
ABA Ethics 2000 Rule 5.4. There are no substantive changes from the ABA Ethics 2000 Rule,
but the rule has been conformed to refer to C.R.C.P. 265, which governs the practice of law in
limited liability entities.

Rule 5.5. Unauthorized Practice of Law; Multijurisdictional Practice of Law
The Subcommittee has not completed its review of this rule. Previously, the Committee
referred to this Subcommittee the recommendations of the Rule 5.5 Subcommittee (dealing with
restrictions upon the activities of disbarred and suspended lawyers). The Subcommittee will
report to the full Committee on this Rule at the next meeting of the Committee.
,

)
,

Rule 5.6. Restrictions on Right to Practice.

ABA Ethics 2000 Rule 5.6 makes minor, non-substantive revisions to the prior Model
Rule (and Colorado RPC 5.6.) The Ad Hoc Committee recommends the adoption of the Rule and
the Comments and the Subcommittee agrees.

Rule 5.7. Responsibilities Regarding Law-Related Services
ABA Ethics 2000 Rule 5.7 is new. It has no counterpart in the former ABA Model Rules
and Colorado has no comparable rule. It provides valuable guidance as to when the Rules of
Professional Conduct are applicable to lawyers who engage in law-related activities. The Rule
does not purport to validate or authorize any particular law-related services, but provides rules to
enable a lawyer to ascertain when the Rules of Professional Conduct are applicable to those
activities.

The Ad Hoc recommended the adoption of this new Rule and the Comments and the
Subcommittee agrees with that recommendation.
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As proposed by Ethics 2000 Subcommittee 711 1/05
Changes from Colorado Ad Hoc Committee Proposal are marked
- Substantially different thanABA Ethics 2000 Rule 1.15

RULE 1.15: SAFEKEEPING PROPERTY

I
I

A lawyer shall hold property of clients or third persons that is in a lawyer's possession in
(a)
connection with a representation separate from the lawyer's own property. Funds shall be kept in a
separate rrux,,account maintained in the state where the lawyer's office is situated, or elsewhere with the
consent of the client or third person. Other property shall be identified as such and appropriately
safeguarded. Complete records of such tie+et.tn+.fundsand other property !?i::licrg.q~~~~:hi:rc~~.pi!tt~~~s~.shall
be
kept by the lawyer and shall be -preserved for a period of seven years after termination of the
representation.
(b)

Upon receiving funds or other property in which a client or third person has an interest, a

( lawyer shall, promptly or otherwise as permitted by law or by agreement with the client,.,g!:+l~,~~~-~~~~~~,
deliver to the client or third person any funds or other property that the client or third person is entitled to
receive and, promptly upon request by the client or third person, render a full accounting regarding such
property.

I

When in co~~~m~i:j~~on with-p-j:ko--.c+1tt~se..-d1.representation
a lawyer is in possession of
(c)
property in which two or more persons (one of whom may be the lawyer) claim interests, the property
shall be kept separate by the lawyer until there is an accounting and severance of their interests. If a
dispute arises concerning their respective interests, the portion in dispute shall be kept separate by the
lawyer until the dispute is resolved. The lawyer shall promptly distribute all portions of the property as to
which the interests are not in dispute.

Every lawyer in private practice in this state shall maintain in a financial institution doing
I business(&I)in Colorado,
in the lawyer's own name, or in the name of a partnership of lawyers, or in the

I
I
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,
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name of an entitv authorized Dursuant to C.R.C.P.265
eqm&h-of which the lawyer is a member, or in the name of the lawyer or entity by whom thc 1:lwve.r
is employed-orxv.irl1. !vlic)~ntI1e~1;!>wyerijs:issoci:~tt!d+vit+~:
A trust account or accounts, separate fiom any business and personal accounts
(1)
and from any fiduciary accounts that the lawyer may maintain as executor, guardian, trustee, or receiver,
or in any other fiduciary capacity, into which tlze Sawyer shall deposit &t&+xet-funds
entrusted to the lawyer's care and any advance payment of fees that has not been earned or advance
(.isxeep~-dw-s~Ik-a--~~us~~mfi~A
payment of expenses that have not been incurred-~lttt&he--&&:,
1:tw ver shall not be r e q u i r e d j ~ ~ i ~ ? ~ ~ ~ t ! i ~ , i ~ if
, ~the
~ ulawyer
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As proposed by Ethics 2000 Subcommittee 711 1/05
Changes
from
Colorado Ad Hoc Committee Proposal are marked
. . .. . .- . .
..
.
.
- .. .
Substantially different than ABA Ethics 2000 Rule- 1.15
(1)
t.)nc' or 1 ~ 1 o . rof~ tlic triist accounts may bc a Colorado I:.awvcr Trust ilccount
Fotln~laticl~~
("CC)l..l'rtF") ncco~mto.t acco~i~~ts.
as describccl in liule 1.15(h)C2). All C:OL.T.:\F accounts
-
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~ :1 : t ~ p t f e&trust
~ ~accounts,
l l whether general or

specific, as well as all deposits slips and checks drawn thereon, shall be prominently designated as a "trust
a c ~ o u n t ~ ~Nothing
. , ~ ~ herein shall prohibit any additional descriptive designation for a specific trust
account. 4.1.1
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(Jigt:3) A..-tTrust accounts shall be maintained only in financial institutions doing
business in Colorado wbjrik.~~~!~~~t,,,,are
approved by the Regulation Counsel based upon policy guidelines
adopted by the Board of Trustees of the Colorado Attorneys' Fund for Client Protection:::--.w.l+i~~l.~
IXcg~11iitio~~
Coui~sclshall annually publish a list of such approved institutions. A financial institution shall
be approved if it shall file with the Regulation Counsel an agreement, in a form provided, to report to the
Regulation Counsel in the event any properly payable trust account instrument is presented against
insufficient funds, irrespective of whether the instrument is honored; any such agreement shall apply to all
branches of the financial institution and shall not be canceled except on thirty-days notice in writing to the
Regulation Counsel. The agreement shall further provide that all reports made by the financial institution
shall be in the following format: (1) in the case of idishonored instnunent, the report shall be identical to
the overdraft notice customarily forwarded to the depositor; (2) in the case of 3~-.instrumentsthat ;weis
presented against insufficient funds but which instruments a& honored, the report shall identify the
financial institution, the lawyer or law firm, the account number, the date of presentation for payment, and
the date paid, as well as the amount of the overdraft created thereby. Such reports shall be made
simultaneously with, and within the time provided by law for, notice of dishonor, if any; if an instrument
presented against insufficient h d s is honored, then the report shall be made within five banking days of
the date of presentation for payment against insufficient funds. In addition, each financial institution
approved by the Regulation Counsel must cooperate with the COLTAF program and must offer a
COLTAF account to any lawyer who wishes to open one. In addition to the reports specified above,
approved financial institutions shall agree to cooperate fully with the Regulation Counsel and to produce
any trust account or business account records on receipt of a subpoena therefore in connection with any
proceeding pursuant to C.R.C.P. 25 1. Nothing herein shall preclude a financial institution from charging a
lawyer or law firm for the reasonable cost of producing the reports and records required by this Rule, but
such charges shall not be a transaction cost to be charged against funds payable to the COLTAF program.
Every lawyer or law firm maintaining a trust account in this state shall, as a condition thereof, be
conclusively deemed to have consented to the reporting and production requirements by financial
institutions mandated by this Rule and shall indemnify and hold harmless the financial institution for its
compliance with such reporting and production requirement. A financial institution shall be immune from
suit arising out of its actions or omissions in reporting overdrafts or insufficient funds or producing
documents under this Rule. The agreement entered into by a financial institution with the Regulation
Counsel shall not be deemed to create a duty to exercise a standard of 'care and shall not constitute a
contract for the benefit of any third parties that may sustain a loss as a result of lawyers overdrawing
lawyer trust accounts.
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As proposed by Ethics 2000 Subcommittee 711 1/05
Changes from Colorado Ad Hoc Committee Proposal are marked
Substaritially different than ABA Ethics 2000 Rule 1.15
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The name of institutions in which such accounts are maintained and
identification numbers of each account shall be recorded on a statement filed with the annual attorney
registration payment pursuant to C.R.C.P.227(2). Such information shall be available for use in
accordance with paragraph Gg) JoC(:~i\;F'III:MCO:RKI1:C'I' C:I'I:El of this Rule. For it.H--~~~&-COLTAF
accounts, t~!~c,,~~~~~;c!~~c~~tttsly~~~l
--ind~ci~t~-...
the account numbers, the name the account is under, and the
.. .. , . . ..
m
depository institutions-

(:t'd)
~ t . ~ t ; c ~ ~ t ~ ~ f i ~ ~ . ~ ~ s - t 1 : t ~ ~ ~ d d ~ I . ~ ~ ~ ~ ~ ~ ~ ~u~lsl:
p--.-~ ~ ~ ~ + ~ . ~ ~ ~ i ~
accounts shall bc mairltaitlcd Linterest-bearing, insured depository accounts; provided, that with the
-

consent of the client or third person whose funds are in the account, an account m i & a i w i n
wtlictl
-........st.tbgiwtgt~itflttft~.)(~~-~he1~~ttr-Cinterest
is paid to the client or third peksonf need not be an insured
C~j_5.:,~~,-accounts r.nn.itt.t~~i~n~cL1:tfif1e~-st~:1~ttf~~~~f)b~f~~)C~tk~h-fi~~
depository acco~nt.~~~Bt~l;-if:~~~ll
p i t ~ i d ~ ~ ~ ~ 1 ~ o ~ ~ & h c ~ ~ 4 ~ ~ ~ ~ k ~ ~ ~ a c be
1 ~insured
~ ~ ~ -depository
~ ~ ~ ~ v accounts.
y ~ ~ - T For
~ ~ the
:t1s&-~e~?}-s
purpose of this +-Eule, "insured depository accounts" shall mean government insured accounts at a
regulated financial institution, on which withdrawals or transfers can be made on demand, subject only to
any notice period which the institution is required to reserve by law or regulation.
A lawyer may deposit funds reasonably sufficient to pay anticipated service charges or
(
other fees for maintenance or operation of such account into Ttr116ti~ccounts. -%+&kt&
t i ~ d t r p i - ~ a ~ y e p k ~ CSuch
f f funds
+ ~ ~shall
~ fbe~ clearly
~
identified in the lawyer's records of the
account.

I

Except as may be prescribed by subparagraph (2) below, interest earned on
(1)
accounts in which the funds are deposited (less any deduction for service charges or fees of the depository
institution) shall belong to the clients or third persons whose funds have been so deposited; and the
lawyer or law firm shall have no right or claim to such interest.
If the fmds are not held in accounts with the interest paid to clients or third
(2)
persons as provided in subsectio~lm(l) o'f t11is Itule, a lawyer or law firm shall establish a (:IOLTAF
~~~~~~o~g,~j~y!~~yl~, is a pooled interest-bearing insured depository account g ~ ) L G % l : & a ~ e f o r finds of
clients or third persons ,whieh-&&are nominal in amount or are expected to be held for a short period of
time in compliance with the following provisions:
a)

No interest from such an account shall be ~n'hE!ah~~-,i~tritii~~~>h~-t~
a

lawyer or law fiy.
The account shall include funds of clients or third persons wltiel+..&&are
(b)
nominal in amount or are expected to be held for a short period of time with the intcnt that such f~indsnot
1
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As proposed by Ethics 2000 Subcommittee 711 1/05
Changes from Colorado Ad Hoc Committee Proposal are marked
- - - Substantially different than ABA Ethics 2000 Rule 1.15- A
:b!awyertr
or law f m s depositing funds in s COL'T'AF tk+k&w+
--(c)
... ..
he;t&~-y~ifi~.~t&~tq~t)sJh-~y-account
t ~ g m p k ~ s h adirect
l the
l depository institution: .:
To
remit
interest,
net
wy-&service
charges
or fees, tmIQwaxg
(i)
~ ~ ! ; g ~ ~ l l . , , c o min
p uaccordance
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with !:he,institutionY
s standard accounting practice, at least quarterly, to
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To transmit with each remittance to Ika--C1o1swcj&~ttsc.
(ii)
Aci:+~t.lttt.-I~ot~.~~dit%it?~vC~{~~]:,~~~~~~~,.a
statement showing the name of the lawyer or law firm on whose account
the remittance is sent and the rate of interest applied.

I

1

The provisions of this subparagraph (t!e)(2) shall not apply in those instances where it is not feasible to
F H L ~ C ~ C ~ ~ L
establish a trust account for the benefit. of I ~ ~ ~ I ~ ~ ~ ~ & ~ ~ L . ~ - I F ~ s ~ H > ~ &for
reasons beyond the control of the lawyer or law firm, such as the unavailability of a financial institution in
the. community .wtticjft-tlj:~offerssuch an account.
If a lawyer or law firm discovers that funds of any client or third person have
(42)
mistakenly been held in a trust account for the benefit of !&G~cH~-w-)~&F&M
COLTAt;
-.-.".--...,-.. -. in a sufficient amount or for a sufficiently long time so that interest on the funds being held in
such account exceeds the reasonably estimated cost of establishing, maintaining and accounting for %"trust
account for the benefit of such client or third person (including without limitation administrative costs of
the lawyer or law firm,bank service charges, and costs of preparing tax reports of such income to the
. . .... . , . .
?
client or third person) the lawyer or law firm shall request Fsttn.ciatit~n-.~.l.j~l;TL$,EE.to
calculate and remit trust account interest already received by it to the lawyer or
law firm for the benefit of such client or third person in accordance with written procedures ~.kieI-~tlgLrke
G e l ~ e ~ a c ~ e - ~ L a w ~ e ~ - ~ ~ + ~ t ~ ~ ~ k e c ~ ~ t tshall
~ ~ ~publish
- ~ ~ t ~and
u & ~make
t ~ i ~available
n - ~ ~ ~ ~through
L T . ~ 'itsi ~
website and shall provide to any lawyer or law firm upon request.

Information necessary to determine compliance or justifiable reasons for
(4)
noncompliance with subparagraph Q!e)(2)shall be included in the annual attorney registration statement.
~ l t t . . ~ ~ ~ k ~ ~ i ~ a ~ c I ~ ~ b ~ a . ~ ~ f ' - ~ ~ ~ ~ ~ -assist
~ ~ ~ the
~ ~ h~ kt ,fptci~t~l u~ ~- r~ c~gourt
r~r~~~ein
)t~it~~~t~-~_
determining whether lawyers or law f m s have complied in establishing the trust account required under
subparagraph (h_e)(2).If it appears that a lawyer or law firm has not complied where it is feasible to do so,
eciounsel for investigation and proceedings in
the matter may be referred to the al.rtweey.-~~$;egulation
accordance yith C.R.C.P.= 244.

&l-";j. or Dc11it C;a~*ds.A L1:iwscs s11nl.l.l ~ ousc
t any (1ebi.t c:wd or: automntccl
(1)
t,$lIer 117ac h.itie c n r c ~ ~ . o ~ ~ j ~ i ~ ln ~tr~lslccount,
~ ~ y ~ ~ ~ ~ s C C f i : ~ ~ ~ ~ ~
k.11 trust qgcwr\t \vitk~~jg~~:~~~--g~ii,,,.~~~~.n~:f~~$.,sh;iL!,be
~ ~ ~ i ( I e , ~ i ~agl?i\yyg[
jyJ~v
(2)
itt111)ittetl ic, i~lractic;~
law in this- st~iecor- t>y..ancr~onsi~p.~r~1i1c'J-_t~.q~~c~_1ri\~3i:~.r_~~d.~~~.a4:,,be
1n.w-k 0jfi4:.b~.
i~uthorizctibank o=irc tr~irilns.fcror by cllcck oavablc to a nanled ~ s v c c .
(i;hsh ~vi.t.h11ra\va1.s
and cl~ecl<smade navab1.e to ''Cash'' ale ~rohikircd.
(3)
Ctlt?~sI!-ccl,~CIh-gk8=i2 blawvcrs shall request that rh.ck lawyer's trmt ag.!!.~~nl
(4)
br1n.k
----retur.n
to 1:t.iemtlieIii\vycr, ~11010stittic or electronic in~igesof cancelled checks written on the CI:US~
.;~c.ml-nt. If rjle bank ~->rcwi(iss
electro!~;,~gli1gesS
thcclyver sI1a11either 111niotainD:+r?er copies of the
d c ~ t r o n j-r~~tiizcs
~c
or n~xi,nta.in
thc clcctroliic irnages in rcadilv obiriinable I'ortnat.
Persons Autho.rizoti to Sign, Only a lawscr admitted to practice law in this state
(5)
o r ~ a . . ~ ? ~ ~ ~ s ~ ~ n ~ ~ ~ ~ ~ ~ e be
~ ~an~ ay_t&.cl~j;rg~,-,gi~~atorv
~ ~ ~ ~ ~ i ~ , l ~ ~on~a~~IXISL
u c i.ir:(;o~~j~!;
~~~~~y~g~..shall
w"
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gcco~iciliation o f : ' I : r ~ c ; t - ~ ~ g ! ! ~ tNt ~o .lcss than c ~ . c y lawycr
~ A ~:ih:fi
(6)
~:ci;c>~~tiIc
the Erl.lst account rcci)l.iJs b o r l ~as to itidivid~.lolclie.ntsand in the ;r(.Kregotc w i ~ hthe Iau;va.'s
--.-.-. .
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~n!;i..ri~~,!~!~~ll.l?i~~~!i..isti!!~e.m~~lllsb

ti,$) :)Kt.i.tt~i~1:c.t.l~.~~~~~ecot+ifti~~g:~~~ec?01~~;-~~~~~~~awyer,
.w~t.~l~~~,,~~~:t~&~i~~~~s,,~~~,~k..,~~~:
I?~~~!~~!J~~?~~~.,~Q~,,.!!~~ZQUY~~~,,~!.~!~,.CL~!~&:~~
~,.t!,!~~~~~~!:,~xg~!,.~,ursu~~~nt.,~~~~~~,~~~,~.C~?,~
p~f~e.ie1~a.l.~~~oa1~~~~iin~i~~~~~i~~~~~pf:~~tt1e~p1:it~~~ie8~i~-tk~is~~~~sktf~e...~ha
maintain in a current status and retain for a
period of seven years after the event whielt-mthey record:

I

Appropriate receipt and disbursement records of all deposits in and withdrawals
(1)
from a~et~~~~~~~~~eei~fwt1-i~t.~-~~uB~eet~it~~1~-~~~;t~~ef-~~t~1+f~-f:t+1e-~~~~~~
a c c o u ~ ~ ~ s ~any
~ a nother
d bank account
wv.k.ish.-~~~-concerns
the,i~Ja\+~ycr's
practice of law, specifically identifying the date, seureo--payor and
description of each item deposited as well as the date, payee, and purpose of each disbursement. All trust
account
be deposited intact ~~i~I1.0~~t_,,~Jp~~g_c.1~,ng,,,,~_r~If_c_a:i~:~
from
fl~edcpos$,-,and
the duplicate deposit slip ~ ~ ~ . ~ ~ i ~ ~ ~ ~ ~ ~ , , . ~ ~ ~ ~ e ~ ~ ~ ~ sufficiently
.~~.ifff.g~~~i.r.r.
"
-~,~.,,,,,,~,.....,,,,-,"
. .".*-.. detailed to identify each item~~~~,~~ps~~cc~~.-hH-1n1~I-~~ae~~~utt1-~~i~kI~d~r.~t~~If-sk~1~I-bz~~~.~..t.,tL.~.t:@OO~tF;il~.
sfet:..f.)~~ ~ ~ ~ ~ ~ O 8 k k + ~ ~ f j 4 + ~ ~ t ~ t ~ ~ & c t ~ + & ~ ~ + e e t ~ . f ~ a y e t ~ + ~ & B B n ~ ) { :
p~iWkf+kt~-it>-f
kit+&&!+)+ ~ + w H ~ w ~ s ~ ~ . ~ & s ~ + R - ~ ~ , + I ~ . M & ~ & ~ ~ ~ M > F - ~ * ~ ~ - + E R M
tH+ww4;&
.

-

~

I

f

.

)

.

.

.

~

~

~

~

~

~

.

~

~

~

~

I

3

:

3

:

3

:

~

a

a

~

I

&

B

W

y

~

O

~

F

F

F

~

~

~

~

~

~

~

&

~

~

~

1

.

1

~

f

.

)

An appropriate record-keeping system identifying each separate ~ . F : M : s G ~ . ~ ~ ~ > ~ ~ K ~ , , ~ ! , ~
all trust accounts, showing the
.c~w@ver
of all funds deposited in such accounts, the names and n d d r e s ~ o all
f persons for whom the
funds are or were held, the amount of such funds, the description and amounts of charges or withdrawals
from such accounts, and the names of all persons to whom ~ ~ ~ y - , s funds
u c h were disbursed;:-.+-~e&jk.~
i.tL~e~.~~~a.~atf~iLiL~...~~fee-.e-~.1.~dd~Y~ic.~~tttjIIcs.~1~eft.~~i~f
BESSS~.a~I~...~Itt'~~t:)~&.~~~Mttk:~~~.~
(2)

<!!JmlLy-,

t'c)ll

\.vlior~i~ j ~ ~ . c . c j ~ ~ ~ ~ ~ _ r _ ro!r~Dr.*crl._v
! ~ ~ . . ! ~i nn ctr~~s!e.l.ien.t,
y
for

iif@it.~blt....b8t1.k~bat~,f33e.i3b~~

Copies of all retainer and compensation agreements with c l i e n t s - ~ ! ~ c l k g
(3)
~ ~ ~ ~ ~ ~ . . ~ ~ ? ~ ~ j , i r ~ u n i c a ihsis
. i cor~ rgc-for
r . ~ s -I1
~x~fees
~ j ,c ~t ~~ g~j~~ r~ g~ ~~ ~~~. ~~~ ~:L.
~L
t~:eciu,k~Lk
L~~k~y~,es
~tt.lt:~rR~[~C~.RulL.lule 1.mj;.itn~i:

I

1

I
I

(4)

Copies of all statements to clients showing the disbursement of funds to them or

(5)

Copies of all bills issued to clients,ymdj

on their behalf; &

Copies of all records showing payments to any persons, not in theif. lawwr's.
(6)
regular employ, for services rendered or performed; atttl:

All bank statements and p r e ~ ~ + ~ l ~ t b a r ~ + ~ p ~ ~ , t ~ ~ I I ~ . 1 ~ ~ 1 :c~~~?i.gy,.~:f
j.~ccc:~~~?,~~~,~~I:~
(7)
xi
.... .,.I.. canceled checks; and,
Copies of those portions of each client's case file reasonably necessary for a
(8)
complete understanding of the financial transactions pertaining thereto.

(

:I:~~~~e~~-~n~~~~-i\~ei.I~~~ki~Fic1~&~~-.4~00ui~~~i+~g-~Kc..~~~~1'f1~~The
financial books and other records
(kh)
required by s u i & ~ p - i t l t ~ t h i s &ule shall be maintained in accordance w i t h ~ or
~ cmore a!.
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- from Colorado Ad Hoc Committee Proposal are marked
-- Substintially-differentthan ABA Ethics 2000 Rule 1.15 .,t l ~ cSollowinrr 1.ccognizcd. accounting mcthods: s . . , ,+. .
t
h
e
accrual method;;. the cash basis method; and the income tax method. All such acco~mtinrr,met(iods shrt.ll.
he ..consistently
records may be maintained by computer provided they otherwise
...,.,....... .. .. .........- ...apglild:--Bookkeeping
... .comply with this Rule and provided fkther that printed copies can be made on demand in accordance
with this fj~,~!c~~tthsel.ti01a...t+t!~~~~uk9e~1iie1?...(.g)
. They shall be located at the principal Colorado office of each
lawyer, partnership, professional corporation, or limited liability corporation.
-
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(

I

~issolutions.Upon the dissolution of any partnership of lawyers or of any professional
(!i)
corporation or limited liability corporation, the former partners or shareholders shall make appropriate
arrangements for the maintenance by one of them or by a successor ~I:t~~m,.~fi~~!~,,,,of
the records specified in
subsection (ig) of this Rule.
Availability Of Records. Any of the records required to be kept by this Rule shall be
(t,rrj)
produced in response to a subpoena duces tecurn issued hy-~-&~~~~~~-,_K;g~~lz.g~,n_~C&g.~!seI,-~in
connection with proceedings pursuant to C.R.C.P. 251. When so produced, all such records shall remain
confidential except for the purposes of the particular proceeding and their contents shall not be disclosed
by anyone in such a way as to violate the attorney-client privilege c>f dlc lawvw's client.
,

I

Comment to RULE 1.15 SAFEKEEPING PROPERTY

I

I
I
I

A lawyer should hold property of others with the care required of a professional fiduciary.
Securities should be kept in a safe deposit box except when some other form of safekeeping is warranted
by special circumstances. All property ~t~I+ieh-tk!ig-is
the property of clients or third persons should be kept
separate from the lawyer's business and personal property and, if monies, in one or more trust accounts.
Trust accounts ,i:~.~1.3~:,!:,i~~gc+fi
funds of clients or third persons held in connection with a
representation must be interest-bearing for the benefit of the client or third person or for the benefit of the
Colorado Lawyer Trust Account Foundation where the funds are nominal in amount or expected to be
held for a short period of time. A lawyer should exercise good faith judgment in determining initially
whether funds are of such nominal amount or are expected to be held by the lawyer for such a short
period of time that the funds should not be placed in an interest-bearing account for the benefit of the
client or third person. The lawyer should also consider such other factors as (i) the costs of establishing
and maintaining the account, service charges, accounting fees, and tax report procedures; (ii) the nature of
the transaction(s) involved; and (iii) the likelihood of delay in the relevant proceedings. A lawyer should
review at reasonable intervals whether changed circumstances require further action respecting the
deposit of such funds,.~~,!~!~jij~g~y,jthi?.~.!t_t~!~~c'~.tic~n
the i~c~~g~.&gc.ribed
~,~~~gbpi1ra~~fi~i?.h_~~~j,~I.r1~.
Separate trust accounts may be warranted when administering estate monies or acting in similar
fiduciary capacities.
Lawyers often receive funds from third parties from which the lawyer's fee will be paid. If there
is risk that the client may divert funds without paying the fee, the lawyer is not required to remit the
portion from which the fee is to be paid. However, a lawyer may not hold funds to coerce a client into
accepting the lawyer's contention. The disputed portion of the knds should be kept in trust and the lawyer
should suggest means for prompt resolution of the dispute, such as arbitration. The undisputed portion of
the funds shall be promptly distributed.

As proposed by Ethics 2000 Subcommittee 7/11/05
Changes from Colorado Ad Hoc Committee Proposal are marked
substantially differ&t than ABA-Ethics 2000 Rule 1.15
Third parties, such as a client's creditors, may have just claims against funds or other property in
a lawyer's custody. A lawyer may have a duty under applicable law to protect such third-party claims
against wrongful interference by the client, and accordingly may refuse to surrender the property to the
client. However, a lawyer should not unilaterally assume to arbitrate a dispute between the client and the
third party.
-

-

-

-

-

. .-

The obligations of a lawyer under this rule are independent of those arising from activity other
than rendering legal services. For example, a lawyer who serves as an escrow agent is governed by the
applicable law relating to fiduciaries even though the lawyer does not render .legal services in the
transaction. See Rule 1.16(d) for standards applicable to retention of client papers.
A "client's security fund" provides a means through the collective efforts of the bar to reimburse
persons who have lost money or property as a result of dishonest conduct of a lawyer. Where such a fund
has been established, a lawyer should participate.
It is to be noted that the duty to keep separate from the lawyer's own property any property in
which any other person claims an interest exists whether or not there is a dispute as to ownership of the
property. Likewise, although the second sentence of Rule 1.15(c) deals specifically with disputed
ownership, the first sentence of that provision--requiring some form of accounting--applies even if there
is no dispute as to ownership. For example, if the lawyer receives a settlement check made payable jointly
to the lawyer and the lawyer's client, covering both the lawyer's fee and the client's recovery, the lawyer
must provide an accounting to the client before taking the lawyer's fee from the joint funds. Typically the
check will be deposited in the lawyer's trust account and, following an accounting to the client with
respect to the fee, the lawyer will "sever" the fee by withdrawing the amount of the fee from the trust
account and depositing it in the lawyer's operating account.
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RULE 1.17: SALE OF LAW PRACTICE
A lawyer or a law firm may sell or purchase a law practice, or an area of practice, including good
will, if the following conditions are satisfied:
The seller ceases to engage in the private practice of law, or in the area of practice that
(a)
has been sold, [in the geographic area] [in the jurisdiction] (a jurisdiction may elect either version) in
which the practice has been conducted;
firms;

1

(b)

The entire practice, or the entire 'area of practice, is sold to one or more lawyers or law

(c)

The seller gives written notice to each of the seller's clients regarding:
(1)

the proposed sale;

(2)

the client's right to retain other counsel or to take possession of the file; and

the fact that the client's consent to the transfer of the client's files will be
(3)
presumed if the client does not take any action or does not otherwise object within sixty (60) days of
mailing of the notice to the client at the client's last known addres-.

(d)

The fees charged clients shall not be increased by reason of the sale.

Comment to RULE 1.17 SALE OF LAW PRACTICE
The practice of law is a profession, not merely a business. Clients are not commodities
[l]
that can be purchased and sold at will. Pursuant to this Rule, when a lawyer or an entire firm ceases to
practice, or ceases to practice in an area of law, and other lawyers or firms take over the representation,
the selling lawyer or f
m may obtain compensation for the reasonable value of the practice as may
withdrawing partners of law firms. See Rules 5.4 and 5.6.

Termination of Practice by the Seller
The requirement that all of the private practice, or all of an area of practice, be sold is
[2]
satisfied if the seller in good faith makes the entire practice, or the area of practice, available for sale to
the purchasers. The fact that a number of the seller's clients decide not to be represented by the purchasers
but take their matters elsewhere, therefore, does not result in a violation. Return to private practice as a
result of an unanticipated change in circumstances does not necessarily result in a violation. For example,
a lawyer who has sold the practice to accept an appointment to judicial office does not violate the
requirement that the sale be attendant to cessation of practice if the lawyer later resumes private practice

-

-

- .

..

-

.

-

As proposed by Ethics 2000 Subcommittee 5/13/05
No
changes
from Colorado Ad Hoc Committee Proposal
.
- Only change from ABA-Ethics 2000 Model Rule
is time period in (b)(3)

upon being defeated in a contested or a retention election for the office or resigns from a judiciary
position.
The requirement that the seller cease to engage in the private practice of law does not
[3]
prohibit employment as a lawyer on the staff of a public agency or a legal services entity that provides
legal services to the poor, or as in-house counsel to a business.
The Rule permits a sale of an entire practice attendant upon retirement from the private
[4]
practice of law within the jurisdiction. Its provisions, therefore, accommodate the lawyer who sells the
practice upon the occasion of moving to another state. Some states are so large that a move from one
locale therein to another is tantamount'to leaving the jurisdiction in which the lawyer has engaged in the
practice of law. To also accommodate lawyers so situated, states may permit the sale of the practice when
the lawyer leaves the geographic area rather than the jurisdiction. The alternative desired should be
indicated by selecting one of the two provided for in Rule 1.17(a).

1

1

/

This Rule also permits a lawyer or law firm to sell an area of practice. If an area of
[5]
practice is sold and the lawyer remains in the active practice of law, the lawyer must cease accepting any
matters in the area of practice that has been sold, either as counsel or co-counsel or by assuming joint
responsibility for a matter in connection with the division of a fee with another lawyer as would otherwise
be permitted by Rule 1.5(e). For example, a lawyer with a substantial number of estate planning matters
and a substantial number of probate administration cases may sell the estate planning portion of the
practice but remain in the practice of law by concentrating on probate administration; however, that
practitioner may not thereafier accept any estate planning matters. Although a lawyer who leaves a
jurisdiction or geographical area typically would sell the entire practice, this Rule permits the lawyer to
limit the sale to one or more areas of the practice, thereby preserving the lawyer's right to continue
practice in the areas of the practice that were not sold.
Sale of Entire Practice or Entire Area of Practice

[6] The Rule requires that the seller's entire practice, or an entire area of practice, be sold.
The prohibition against sale of less than an entire practice area protects those clients whose matters are
less lucrative and who might find it difficult to secure other counsel if a sale could be limited to
substantial fee-generating matters. The purchasers are required to undertake all client matters in the
practice or practice area, subject to client consent. This requirement is satisfied, however, even if a
purchaser is unable to undertake a particular client matter because of a conflict of interest.
Client Confidences, Consent and Notice
Negotiations between seller and prospective purchaser prior to disclosure of information
[7]
relating to a specific representation of an identifiable client no more violate the confidentiality provisions
of Model Rule 1.6 than do preliminary discussions concerning the possible association of another lawyer
or mergers between firms, with respect to which client consent is not required. Providing the purchaser
access to client-specific information relating to the representation and to the file, however, requires client
consent. The Rule provides that before such information can be disclosed by the seller to the purchaser
the client must be given actual written notice of the contemplated sale, including the identity of the
purchaser, and must be told that the decision to consent or make other arrangements must be made within
90 days. If nothing is heard from the client within that time, consent to the sale is presumed.
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A lawyer or law firm ceasing to practice cannot be required to remain in practice because
[8]
some clients cannot be given actual notice of the proposed purchase. Since these clients cannot
themselves consent to the purchase or direct any other disposition of their files, the Rule requires an order
from a court having jurisdiction authorizing their transfer or other disposition. The Court can be expected
to determine whether reasonable efforts to locate the client have been exhausted, and whether the absent
client's legitimate interests will be served by authorizing the transfer of the file so that the purchaser may
continue the representation. Preservation of client confidences requires that the petition for a court order
be considered in camera. (A procedure by which such an order can be obtained ne,eds to be established in
jurisdictions in which it presently does not exist).

Al.1 the elements of client autonomy, including the client's absolute right to discharge a
[9]
lawyer and transfer the representation to another, survive the sale of the practice or area of practice.
Fee Arrangements Between Client and Purchaser
The sale may not be financed by increases in fees charged the clients of the practice.
[lo]
Existing agreements between the seller and the client as to fees and the scope of the work must be
honored by the purchaser.
Other Applicable Ethical Standards
\

j

Lawyers participating in the sale of a law practice or a practice area are subject to the
[ll]
ethical standards applicable to involving another lawyer in the representation of a client. These include,
for example, the seller's obligation to exercise competence in identifying a purchaser qualified to assume
the practice and the purchaser's obligation to undertake the representation competently (see Rule 1.1); the
obligation to avoid disqualifying conflicts, and to secure the client's informed consent for those conflicts
that can be agreed to (see Rule 1.7 regarding conflicts and Rule l.O(e) for the definition of informed
consent); and the obligation to protect information relating to the representation (see Rules 1.6 and 1.9).
[12]

If approval of the substitution of the purchasing lawyer for the selling lawyer is required

by the rules of any tribunal in which a matter is pending, such approval must, be obtained before the

matter can be included in the sale (see Rule 1.16).
Applicability of the Rule
This Rule applies to the sale of a law practice by representatives of a deceased, disabled
[13]
or disappeared lawyer. Thus, the seller may be represented by a non-lawyer representative not subject to
these Rules. Since, however, no lawyer may participate in a sale of a law practice which does not conform
to the requirements of this Rule, the representatives of the seller as well as the purchasing lawyer can be
expected to see to it that they are met.
Admission to or retirement from a law partnership or professional association, retirement
[14]
plans and similar arrangements, and a sale of tangible assets of a law practice, do not constitute a sale or
purchase governed by this Rule.
This Rule does not apply to the transfers of legal representation between lawyers when
[15]
such transfers are unrelated to the saIe of a practice or an area of practice.

As proposed by Ethics 2000 Subcommittee 7111/05
-

-

.

.

- -

Marked to show changes from Colorado Ad Hoc Committee Proposal
Subcommittee recommends ABA Ethics 2000 Rule 4.1, with changes to Comment [I]

RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS

In the course of representing a client a lawyer shall not knowingly:

I

(a)

make a false -statement

of material fact or law to a third person; or

fail to disclose a material fact to a third person when disclosure is necessary to avoid
(b)
assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

Comment to RULE 4.1 TRUTHFULNESS J
N STATEMENTS TO OTHERS

[l] A lawyer is required to be truthfbl when dealing with others on a client's behalf, but
generally has no affirmative duty to inform an opposing party of relevant facts.
eeewA false statement can occur if the lawyer incorporates or affirms a statement of another person that
.
the lawyer knows is false. . . omissions
or partially true but
..
,
an be the equivalent of affirmative false statements. For
misleading statements
dishonest conduct pe~~erallv
.
h
.
w
,
,
F
s
e
e Rule 8.4.
#

s

.

1

Statements of Fact
[2] This Rule refers to statements of fact. Whether a particular statement should be regarded as
one of fact can depend on the circumstances. Under generally accepted conventions in negotiation, certain
types of statements ordinarily are not taken as statements of fact. Estimates of price or value placed on the
subject of a transaction and a party's intentions as to an acceptable settlement of a claim are ordinarily in
this category, and so is the existence of an undisclosed principal except where nondisclosure of the
principal would constitute fraud. Lawyers should be mindful of their obligations under applicable law to
avoid criminal and tortious misrepresentation.

Crime or Fraud by Client
[3] Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a client in conduct that
the lawyer knows is criminal or fraudulent. Paragraph (b) states a specific application of the principle set
forth in Rule 1.2(d) and addresses the situation where a client's crime or fraud takes the form of a lie or
misrepresentation. Ordinarily, a lawyer can avoid assisting a client's crime or fraud by withdrawing from
the representation. Sometimes it may be necessary for the lawyer to give notice of the fact of withdrawal
and to disaffirm an opinion, document, affirmation or the like. In extreme eases, substantive law may
require a lawyer to disclose information relating to the representation to avoid being deemed to have
assisted the client's crime or fraud. If the lawyer can avoid assisting a client's crime or fraud only by
disclosing this information, then under paragraph (b) the lawyer is required to do so, unless the disclosure
is prohibited by Rule 1.6.
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IN STATEMENTS TO OTHERS

In the course of representing a client a lawyer shall not knowingly:
(a) make a false or misleading statement of fact or law to a third person; or
. @) f d to disclose a materid fact to a third person when dfsclosure is necessary to avoid
as861ng 1 criminal or thuddent act by a client, unless dhiclormn is prohibited by Rule 1.6.

Comment
Mzsrepmentation
A lawyer is required to be truthful when dealing with others on a client's behalt; but generally
has no M v e &duty to inform an opposing party ofrelevant facts. A mkqmentation can occur if
the lawyer inwqmata or aftirms a statement of mother pmm that the lawyer knows is false.
~tati~~~~canalsooccurby~toact
Satemenis of Fact

i

This Rule refers to statements of fhct. Whether a particular statement s h d d be r o g d 8s
one of fact can depend on the cimumbncts. Under gemrally acceptad conventions in n e g o W m ,
certain types of statements o d b d y are not taken aa statements of
Estimates of @cc or value
placed on the subjectof a lmmdkm and a party's fntdntions ta to to axxptthle settlement of a claim
are in tbh categary, and and is the existence of an u n d i s c l d priucipal except where nondisclosun of
the principal would conetibate

Fraud by Client
Paragraph (b) fccogdm that substadve law may require a lawyer to disclose certain id'maiion to avoid being deemed to have assisted the client's crime or firaYd The rcquhnent of disclosure created by this paragraph is, however,subject to the obligatio~mcreatedby Rule 1.6.

Committee Comment
The deletions the Committee made in subparagraph (a) are those adoptedby Minnesota to not
limit the prohibition to material statements, and to eliminate the argument over whether or not a slatement umcerned a %aterial'' fact.This provision is substantiaIlythe same as DR 7-102(A)(3) and (5)
of the Code.

ABA ETHICS 2000 VERSION

Rule 4.1
I)rrthfirlness in Statements to Others
In the counc of npmcntlng r client a lawyer shall not knowingly:
( I ) make a fk
statement of material fact or law to r thlzd pason; or
(b)frfl to d W w r mrtuirl fact when diaclorure is necessary to avoid
misting a aiminrl or fraudulent act by r client, unless disclomare ia
prohibitedby Rule 1.6.

M ~ m t a t i m
111 A lawyer is required to be truthful when dealing with others on a client's

bshrlf, but gsner;.lly hae no affhmtive duty to iafonn an oppoeing party of mlwant
facta A mbqmaitation a n occur if the lawyer incorporatea or afftnne a statement
of another person that the lawyer knom le falac.Mh?pmentationscm aleo occur by
putidly true but middhgj statement8 or omiseiom that pre the equivalent of a&mrtive fabe etatanents. Por dishoneat conduct that docs not amount to a false state
ment or for mhqmmmtationsby a lawyer other than in the cotuse of representing a
client, scc Rule 8.4.

Statmrenkp of Fact
[21 Thie Rule ds.to statements of fact. Whether a particular statementshould be
ngarded as one of fact can depend on the circumsturcea Unda generally accepted
conventbns in negotiation, ccrtrin types of statements ordiwily are not takenas state-

ments ofmatmid fact.Estimatesof price or value placed on the subject of a transaction
and a party's intentions as to an acceptable aettlcment of a claim are ordinarily in this
crtegary, and so So the existence of an un*.prindpal
except where n o n M o aim ofthe principal would constitute fraud. Lawyersshould be mindful of their obligations under applicable law to avoid a h i n a l and toitimmierepresentation.

C-

or Fraud by Client

(31 Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a client
in conduct that the lawyer know is ctiminal or fraudulent. Paragraph (b)states a spe
dfic application of the principle set forth in Rule 1.2(d) and addresses the situation
where a client's crime or fraud takes the form of a lie or misrepresentation. Ordhrily,
a lawyer can avoid assisting a client's crime or fraud by withdrawing from the represenWoa SamaCfsur i xmy k nr#mrlr frr ti# hwyer to give notice of the fad of
withdrawal and to AivEFinn rn osbrgaq dbcumsnt,affirmation or the like. In extreme
cases, subsbntivelaw may rsquitea lewyer to dfsdose information relating to the representation to avoid being deemed to have assistecl the client's crime or fraud. If the
lawyer can avoid assisting a client's crime or fraud only by disclosing this information,
then under paragraph (b)the lawyer is required to do so,unless the disclosure is prohibited by Rule 1.6.

Ii
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As proposed by Ethics 2000 Subcommittee 7111/05
Marked to show changes from Colorado Ad Hoc Committee Proposal
Subcommittee recommends ABA Ethics 2000 Rule with addition to Comment [4]-

RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL
In representing a client, a lawyer shall not communicate about the subject office representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has
the consent of the other lawyer or is authorized to do so by law or a court order.

Comment to RULE 4.2 COMMUNICATION WITH PERSON -PRESENTED

BY COUNSEL

[I] This Rule contributes to the proper functioning of the legal system by protecting a person
who has chosen to be represented by a lawyer in a matter against possible overreaching by other lawyers
who are participating the matter, interference by those lawyers with the client-lawyer relationship and the
uncounselled disclosure of information relating to the representation.
'

[2] This Rule applies to communications with any person who is represented by counsel
concerning the matter to which the communication relates.

[3] The Rule applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate communication with a person if, after
commencing communication, the lawyer learns that person is one with whom communication is not
permitted by this Rule.
\

)

[4] This Rule does not prohibit communication with a represented person, or an employee or
agent of such a person, concerning matters outside the representation. For example, the existence of a
controversy between a government agency and a private party, or between two organizations, does not
prohibit a lawyer for either from communicating with nonlawyer representatives of the other regarding a
separate matter. Nor does this Rule preclude communication with a represented person who is seeking
advice from a lawyer who is not otherwise representing a client in the matter. A lawyer may not make a
communication prohibited by this Rule through the acts of another. See Rule 8.4(a). Parties to a matter
may communicate directly with each other, and a lawyer is not prohibited from advising a client
concerning a communication that the client is legally entitled to make. Also, a lawyer having independent
justification or legal authorization for communicating with a represented person is permitted to do so&
as a contractuallv based right or obligation to give notice.
[5] Communications authorized by law may include communications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to communicate with the govemment.
Communications authorized by law may also include investigative activities of lawyers representing
governmental entities, directly or through investigative agents, prior to the commencement of criminal or
civil enforcement proceedings. When communicating with the accused in a criminal matter, a government
lawyer must comply with this Rule in addition to honoring the constitutional rights of the accused. The
fact that a communication does not violate a state or federal constitutional right is insufficient to establish
that the communication is permissible under this Rule.

[6] A lawyer who is uncertain whether a communication with a represented person is
permissible may seek a court order. A lawyer may also seek a court order in exceptional circumstances to
authorize a communication that would otherwise be prohibited by this Rule, for example, where
communication with a person represented by counsel is necessary to avoid reasonably certain injury.

-

-

'

-

-
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As proposed by Ethics 2000 Subcommittee 711 1/05
Marked to show changes from Colorado Ad Hoc Committee Proposal
Subcommittee recommends ABA Ethics 2000 Rule with addition to Comment [4]

[7] In the case of a represented organization, this Rule prohibits communications with a
constituent of the organization who supervises, directs or regularly consults with the organization's lawyer
concerning the matter or has authority to obligate the organization with respect to the matter or whose act
or omission in connection with the matter may be imputed to the organization for purposes of civil or
criminal liability. Consent of the organization's lawyer is not required for communication with a former
constituent. If a constituent of the organization is represented in the matter by his or her own counsel, the
consent by that counsel to a communication will be sufficient for purposes of this Rule. Compare Rule
3.4(f). In communicating with a current or former constituent of an organization, a lawyer must not use
methods of obtaining evidence that violate the legal rights of the organization. See Rule 4.4.
[ti] The prohibition on communications with a represented person only applies in circumstances
where the lawyer knows that the person is in fact represented in the matter to be discussed. This means
that the lawyer has actual knowledge of the fact of the representation; but such actual knowledge may be
inferred from the circumstances. See Rule l.O(f). Thus, the lawyer cannot evade the requirement of
obtaining the consent of counsel by closing eyes to the obvious.

[9] In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer's communications are subject to Rule 4.3.

-

-
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CURRENT-CRPC-VERSION-----Rule 4.2

RULE 4.2 -COM~WUNCATIONWITH PERSON REPRESENTED BY COUNSEL

-

In representing a client, a lawyer shall not communicate about the subject of the representation with a party the lawyer knows to be represented by another lawyer in the matter,
unless the lawyer has the consent of the other lawyer or is authorized by law to do so.
Source: Comment amended and adopted June 17, 1999, effective July 1,1999.
Comment
This Rule does not prohibit communication with a party, or an employee or agent of a party,
concerning matters outside the representation. For example, the existence of a controversy between a
govemment agency and a private party, or between two organizations, does not prohibit a lawyer for
either fiom communicating with nonlawyer representatives of the other regarding a separate matter.
Also, parties to a matter may communicate directly with each other and a lawyer having independent
justification for communicating with the other party is permitted to do so.Communications authorized by law include, for example, the right of a party to a controversy with a govemment agency to
speak with government officials about the matter.
In the case of an organization, this Rule prohibits comrnunicatiom by a lawyer for one party
concerning the matter in representation with pasom having a managerial responsibility on behalf of
the organization, and with any other person whose act or omission in connection with that matter may
be imputed to the organization for the purposes of civil or crimiaal liability or whose statement may
constitute an admission on the part of the organization. If an agent or employee of the organization is
represented in the matter by his or her own counsel, the consent by that counsel to a communication
will be sufficient for purposes of this Rule. Compare Rule 3.4(f).
This rule also covers any person, whether or not a party to a f o d proceeding, who is represented by counsel concerning the matter in guestion. A pro se party to whom limited representation
has been provided in accordance with C.R.C.P.1I@), or C.RC.P. 31I@), and Colo.RPC 1.2 is considered to be mepresented for purposes of this Rule unless the Iawyer has knowledge to the contrary.

Committee Comment
This Rule is proposed as adopted by the ABA, and is essentially the same as DR 7-104(A) of

the Code.
,. .

-

-

-

-
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As proposed by Ethics 2000 Subcommittee 711 1/05
No changes made to ABA Ethics 2000 rule.
Ad Hoc Committee deleted last phrase in last sentence o f text of rule;

RULE 4.3 DEALING WITH UNREPRESENTED PERSON
In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall
not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that
the unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person,
other than the advice to secure counsel, if the lawyer knows or reasonablv should know that the interests
of such a Derson are or have a reasonable oossibilitv of being in conflict with the interests of the client.

Comment to RULE 4.3 DEALING WITH UNREPRESENTED PERSON

[ l ] An unrepresented person, particularly one not experienced in dealing with legal matters,
might assume that a lawyer is disinterested in loyalties or is a disinterested authority on the law even
when the lawyer represents a client. In order to avoid a misunderstanding, a lawyer will typically need to
identify the lawyer's client and, where necessary, explain that the client has interests opposed to those of
the unrepresented person. For misunderstandings that sometimes arise when a lawyer for an organization
deals with an unrepresented constituent, see Rule 1.13(d).

,)

[2] The Rule distinguishes between situations involving unrepresented persons whose interests
may be adverse to those of the lawyer's client and those in which the person's interests are not in conflict
with the client's. In the former situation, the possibility that the lawyer will compromise the
unrepresented person's interests is so great that the Rule prohibits the giving of any advice, apart from the
advice to obtain counsel. Whether a lawyer is giving impermissible advice may depend on the experience
and sophistication of the unrepresented person, as well as the setting in which the behavior and comments
occur. This Rule does not prohibit a lawyer from negotiating the terms of a transaction or settling a
dispute with an unrepresented person. So long as the lawyer has explained that the lawyer represents an
adverse party and is not representing the person, the lawyer may inform the person of the terms on which
the lawyer's client will enter into an agreement or settle a matter, prepare documents that require the
person's signature and explain the lawyer's own view of the meaning of the document or the lawyer's
view of the underlying legal obligations.

- - -
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CURRENT CRPC VERSION

RULE 4 3 D E A L I N G WITI;I UNREPRESENTED PERSON
In dealing on behalf of r client witJ~r pemn who b not ~ r p m n k dby counsel, r lawyer
rb.n~~th.ttbeh~ubnp~~actientmd~notdrteortmp~tbrtthela~~b
dbfatcmted. When the lawyer Lnom or reasonably shoald know that the umqmmnted pcnon
m i m n w d s tbe hwyer'r r d e la the matter, tbe lawyer sbrll nuke mamnable eirortr to COP
nct the inisunderstanThe Imyw rbaU not give advice to the u m p m person other
thantorec9r,co~

Source: Comment mended and adoptad June 17,1999, eflktk July 1,1999.

Comment
An uwpmcntad pcnwn,particularly one not q d e n c e d in dealing with legal mattae,
m i ~ ~ t h r t a l a w y ~ t Q ~ ~ i n l ~ ~ 8 a r i p a ~ ~ a a t b e ) a w e i r
when the lawyer rspnscnts a client. Dtrring the course of a lawyer's repmacation of a client, tht
lawyer ahould not give Ladvice to an mmpmentedperson othcr than the odvicc to obtain cmmscl.'The
lawyer must amply with the quhmcnts of this Rule for pro se @a to whom Limited nprcsentation has been m
d
d
,in accardaacewith CXC.P. ll(b), C.RC.P. 311(b), Colo.RPC 1.2, and

Colo.RPC 4.2. Such parties arc d d k d to be umcpmated fbr pnposes of this Rule.

Committee Comment
The C o m m i e has added to the ABA w o n the language mpkhg the lawyer to "6We
that the lawyer ie npresenting a client."The Committee has also added the rapiremat t
W "the
lawyer shall not give advice to the umqmmted person other than to scam counsel," to parallel DR
7-104(A)(2) of the Code.

! .
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As proposed by Ethics 2000 Subcommittee 7/11/05
Marked
changes are from existing Co1o.R.P.C. 4.5
.
..
No change from Ad Hoc Committee proposal
No counterpart in ABA Ethics 2000 Rules of Professional Conduct

RULE 4.5. THREATENING PROSECUTION

I
1

(a) A lawyer shall not threaten te-pwwhriminal, administrative or disciplinary charges to
obtain an advantage in a civil matter nor shall a lawyer present or participate in presenting criminal,
administrative or disciplinary charges sel&j-principally to obtain an advantage in a civil matter.
(b) It shall not be a violation of Rule 4.5 for a lawyer to notify another person in a civil matter
that the lawyer reasonably believes that the other's conduct may violate criminal, administrative or
disciplinary rules or statutes.

Comment to RULE 4.5 THREATENING PROSECUTION
Thc civil adjudicative process is primarily designed for the settlement of disputes between parties,
while the criminal, disciplinary and some administrative processes are designed for the protection of
society as a whole. For purposes of this rule, a civil matter is a controversy or potential controversy over
fights and duties of two or more persons under the law whether or not an action has been commenced.

'\ I
I

Threatening to use, or using the criminal, administrative or disciplinary process to coerce
adjustment of private civil matters is a subversion of that process; further, the person against whom the
criminal, administrative or disciplinary process is so misused may be deterred from asserting valid legal
rights and thus the usefulness of the civil process in settling private disputes is impaired. As in all cases of
abuse of judicial process, the improper use of criminal, administrative or disciplinary process tends to
diminish public confidence in our legal system.
The rule distinguishes between threats to b;ing criminal, administrative or disciplinary charges
and the actual filing or presentation of such charges. Threats to file such charges are prohibited if a
purpose is to obtain any advantage in a civil matter while the actual presentation of such charges is
proscribed by this rule only if the sole purpose for presenting the charges is to obtain an advantage in a
civil matter.
This distinction is appropriate because the abuse of the judicial process is at its greatest when a
threat of filing charges is used as a lever to obtain an advantage in a collateral, civil proceeding. This
leverage is either eliminated or greatly reduced when the charge actually is presented.
Moreover, this rule does not prohibit a lawyer from notifying another person involved in a civil
matter that such person's conduct may violate criminal, administrative or disciplinary rules or statutes
where the notifying lawyer reasonably believes that such a violation has taken place.
While it may be difficult in certain circumstances to distinguish between a notification and a
threat, public policy is served by allowing a lawyer to notify another person of a perceived violation
without subjecting the notifying lawyer to discipline. Many minor violations can be eliminated, rectified
or minimized if there is frank dialogue among participants to a dispute.
Rule 4.5(b) provides a safe harbor for notifications of this type. Other factors that should be
considered to differentiate threats from notifications in difficult cases include (a) an absence of any

-
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No counterpart in ABA Ethics 2000 Rules of Professional Conduct

suggestion by the notifying lawyer that he or she could exert any improper influence over the criminal,
administrative or disciplinary process, (b) consideration of whether any monetary recovery or other relief
sought by the notifying lawyer is reasonably related to the harm suffered by the lawyer's clients. Where
no such reasonable relation exists, the communication likely constitute a proscribed threat. For example, a
lawyer violates Rule 4.5 if the lawyer threatens to file a charge or complaint of tax fraud against another
party where issues of tax fraud have nothing to do with the dispute. It is not a violation of Rule 4.5 for a
lawyer 'to notify another party that the other person's writing of an insufficient funds check may have
criminal as well as civil ramifications in a civil action for collection of the bad check.

PARNHILL COMMITTEE COMMENT TO RULE 4.5
(For the Committee's information purposes only)
The Model Rules contain no counterpart to Disciplinary Rule 7-105(A). The Committee believes
that the prohibition of DR 7-105(A) against threatening criminal prosecution in order to obtain an
advantage in civil proceeding should be maintained. Proposed Rule 4.5 is adapted from California Rule of
Professional Conduct 7-104. It broadly applies to threats of bringing and actually bringing administrative
and disciplinary charges, as well as bringing criminal charges. Note that while a threat to bring criminal,
administrative or disciplinary charges to obtain any advantage in a civil proceeding is a violation of Rule
4.5, the actual bringing of such charges is subject to discipline only if it is done solely to obtain an
advantage in a civil matter.

j

The phrase "nor shall a lawyer present or participate in presenting. ..disciplinary charges solely to
obtain an advantage in a civil matter" (emphasis added), arguably is inconsistent with the immunity
accorded lawyers and others who file requests for investigation with the Colorado Supreme Court
Grievance Committee. See C.R.Civ.P. 241.25(e): "All requests for investigation submitted to the
Supreme Court, the Committee, the Committee Counsel, or the Disciplinary Counsel, and all complaints
filed with the Committee, shall be absolutely privileged and no law suit maybe predicated thereon."
Nevertheless, the Committee determined that (1) immunity trader C.R.Civ.P. 241.25(e) does not protect a
lawyer from disciplinary proceedings for filing false complaints with the Grievance Committee; (2)
similarly, violations of proposed Rule 4.5 based on improper grievance filings would not be immune from
discipline under Rule 241.25(e); and (3) even if the iminunity provisions could be construed so broadly, it
is Rule 241.25(e) not proposed Rule 4.5 that should be changed.
The proposed Official Comment to Rule 4.5 is adapted from Ethical Consideration 7-21 of the
current Colorado Code of Professional Responsibility.]

-

-

CURRENT CRPC VERSION

R m 4 5 THREATENING PROSECUTION
(a) A lawyer shall not tbreaten to present criminal, administrative or disciplhary
charges to obtain an advantage in a civil matter nor shall a lawyer present or participate in presenting criminal, administrative or disciplinary charges solely to obtain an advantage in a civil
matter.
@) It shall not be a violation of Rule 4 5 for a lawyer to notify another person in a civil
matter that the lawyer reasonably believes that the other's conduct may violate criminal,
administrative or disciplinary rules or statutes.
Source: Entire Rule and comment amended and adopted June 19,1997, effective July 1,
1997.

-- --

Rule 4.5
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Comment
The civil adjudicative process is primarily designed for the settlement of disputes between- - parties, while the criminal, disciplinary and some administrativeprocesses are designed for the protection of society as a whole. For purposes of this Rule, a civil matter is a controversy or potential
controversy over rights and duties of two of more persons under the law whether or not an action has
been commenced.
Threatening to use, or using the criminal, administrative or disciplinary process to coerce
adjustment of private civil matters is a subversion of that process; further, the person against whom
the criminal, administrative or disciplinary process is so misused may be deterred lkom asserting valid
legal rights and thus the usefulness of the civil process in settling private disputes is impaired. As in
all cases of abuse of judicial process, the improper use of criminal, administrative or disciplinary process tends to diminish public confidence in our legal system.
The rule distinguishes between threats to bring criminal, administrative or disciplinary
charges and the actual filing or presentation of such charges. Threats to file such charges are prohliited if a purpose is to obtain any advantage in a civil matter while the actual presentation of such
charges is proscribed by this rule only if the sole purpose for presenting the charges is to obtain an
advantage in a civil matter.
This distinction is appropriate because the abuse of the judicial process is at its greatest when
a threat of filing charges is used as a lever to obtain an advantage in a collateral, civil proceeding.
This leverage is either eliminated or greatly reduced when the charge actually is presented.
Moreover, this Rule does not prohibit a lawyer fiom notifying another person involved in a
civil matter that such person's conduct may violate criminal, administrative or disciplinary rules or
statutes where the notifying lawyer reasonably believes that such a violation has taken place.
While it may be difficult in certain circumstances to distinguish between a notification and a
threat, public policy is served by allowing a lawyer to notif) another person of a perceived violation
without subjecting the notifying lawyer to discipline. Many minor violations can be eliminated, rectified or minimized if there is friink dialogue among participants to a dispute.
Rule 4 . 5 0 provides a safe harbor for notifications of this type. Other factors that should be
considered to differentiate threats fiom notifications in difficult cases include (a) an absence of any
suggestion by the notifying lawyer that he or she could exert any improper iduence over the criminal, administrative or disciplinary process, (b) consideration of whether any monetary recovery or
other relief sought by the notifjring lawyer is reasonably related to the harm suffered by the lawyer's
clients. Where no such reasonable relation exists, the communication likely will constitute a proscribed threat. For example, a lawyer violates Rule 4.5 if the lawyer threatens to file a charge or complaint of tax fiaud against another party where issues of tax fraud have nothing to do with the dispute.
It is not a violation of Rule 4.5 for a lawyer to not@ another party that the other person's writing of
an insufficient funds check may have criminal as well as civil ramifications in a civil action for collection of the bad check

Committee Comment
The Model Rules contain no counterpart to Disciplinary Rule 7-105(A). The Committee
believes that the prohibition of DR 7-105(A)against threatening criminal prosecution in order to
obtain an advantage in civil proceeding should be maintained. Proposed Rule 4.5 is adapted fiom
California Rule of Professional Conduct 7-104. It broadly applies to threats of bringing and actually
bringing administrative and disciplinary charges, as well as bfinging crimjnal charges. Note that while
a threat to bring criminal, administrative or disciplinary charges to obtain any advantage in a civil
1
'
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proceeding is a violation of Rule 4.5, the actual bringing of-such
charges is subject to discipline only
- - - - - if it is done solely to obtain an advantage in a chi1 matter.
The phrase "nor shall a lawyer present or participate in presenting . .disciplinary charges
solely to obtain an advantage in a civil matter" (emphasis added), arguably is inconsistent with the
immunity accorded lawyen and others who file requests for investigation with the Colorado Supreme
Court Grievance Committee. See C.R.Civ.P. 241.25(e) "All requests for investigation submitted to the
Supreme Court, the Committee, the Committee Counsel, or the Disciplinary Counsel, and all complaints filed with the Committee,shall be absolutely privileged and no lawsuit may be predicated
thereon." Nevertheless, the Committee determined that (1) immunity under C.R.Civ.P. 241.25(e) does
not protect a lawyer from disciplinary proceedings for filing false complaints with the Grievance
Cominittee; (2) similarly, violations of proposed Rule 4.5 based on improper grievance filings would
not be immune from discipline under Rule 241,25(e); and (3) even if the immunity provisions could
be construed so broadly, it is Rule 241.25(c) not proposed Rule 4.5 that should be changed.
Thc proposed Official Comment to Rule 4.5 is adapted fram Ethical Consideration 7-21 of
the current Colorado Code of Profasional Responsibility.
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As proposed by Ethics 2000 Subcommittee 711 1/05
N o change from Ad Hoc Committee Proposal
Ad Hoc Committee recommends adoption of ABA Ethics 2000 Rule

RULE 5.1 RESPONSIBILITIES OF A PARTNER OR SUPERVISORY LAWYER
(a) A partner in a law firm, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm,shall make reasonable efforts to ensure that the
firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules
of Professional Conduct.
(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable
efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.
(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional
Conduct if:
(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved;
(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the
other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the
conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial
action.

Comment to RULE 5.1 RESPONSIBILITIESOF A PARTNER OR SUPERVISORY LAWYER
[l] Paragraph (a) applies to lawyers who have managerial authority over the professional work
of a firm. See Rule l.O(c). This includes members of a partnership, the shareholders in a law firm
organized as a professional corporation, and members of other associations authorized to practice law;
lawyers having comparable managerial authority in a legal services organization or a law department of
an enterprise or government agency; and lawyers who have intermediate managerial responsibilities in a
firm. Paragraph (b) applies to lawyers who have supervisory authority over the work of other lawyers in a
firm.

[2] Paragraph (a) requires lawyers with managerial authority within a f m to make reasonable
efforts to establish internal policies and procedures designed to provide reasonable assurance that all
lawyers in the firm will conform to the Rules of Professional Conduct: Such policies and procedures
include those desigmd to ,dstect 2nd resolve conflicts of interest, identify dates by which actions must be
taken in pending matters, account for client funds and property and ensure that inexperienced lawyers are
properly supervised.

[3] Other measures that may be required to fulfill the responsibility prescribed in paragraph (a)
can depend on the firm's structure and the nature of its practice. In a small firm of experienced lawyers,
informal supervision tind periodic review of compliance with the required systems ordinarily will suffice.
In a large firm, or in practice situations in which difficult ethical problems frequently arise, more
elaborate measures may be necessary. Some firms, for example, have a procedure whereby junior lawyers
can make confidential referral of ethical problems directly to a designated senior partner or special
.committee. See Rule 5.2. Firms, whether large or small, may also rely on continuing legal education in
professional ethics. In any event, the ethical atmosphere of a firm can influence the conduct of all its

-
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No change from Ad Hoc Committee Proposal
Ad Hoc Committee recommends adoption of ABA Ethics 2000 Rule

members and the partners may not assume that all lawyers associated with the firm will inevitably
conform to the Rules.
[4] Paragraph (c) expresses a general principle of personal responsibility for acts of another. See
also Rule 8.4(a).
[S] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable managerial
authority in a law firm,as well as a lawyer who has direct supervisory authority over performance of
specific legal work by another lawyer. Whether a lawyer has supervisory authority in particular
circumstances is a question of fact. Partners and lawyers with comparable authority have at least indirect
responsibility for all work being done by the firm, while a partner or manager in charge of a particular
matter ordinarily also has supervisory responsibility for the work of other fm lawyers engaged in the
matter. Appropriate remedial action by a partner or managing lawyer would depend on the immediacy of
that lawyer's involvement and the seriousness of the misconduct. A supervisor is required to intervene to
prevent avoidable consequences of misconduct if the supervisor knows that the misconduct occurred.
Thus, if a supervising lawyer knows that a subordinate misrepresented a matter to an opposing party in
negotiation, the supervisor as well as the subordinate has a duty to correct the resulting misapprehension.
[6] Professional misconduct by a lawyer under supervision could reveal a violation of paragraph
(b) on the part of the supervisory lawyer even though it does not entail a violation of paragraph (c)
because there was no direction, ratification or knowledge of the violation.

\
/

[7] Apart fiom this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability for the
conduct of a partner, associate or subordinate. Whether a lawyer may be liable civilly or criminally for
another lawyer's conduct is a question of law beyond the scope of these Rules.

[8] The duties imposed by this Rule on managing and supervising lawyers do not alter the
personal duty of each lawyer in a firm to abide by the Rules of Professional Conduct. See Rule 5.2(a).
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RULE 5.1 -RESPONSIBILITIES OFAPARTNER OR SUPERVISORYLGWYER
(a) A partner in a law firm shall make reasonable efforts to ensure that the firm has in
effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of
Professional Conduct.
@)A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.
(c) A lawyer shall be responsible for another lawyer's violation of the Rules of
Professional Conduct if:
(I) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct
involved; or

Rule 5.1
-

.

-

Colorado Ethics Handbook

(2) the lawyer Ts r partner in the law firm in which the other lawyer pmcticea, or ham direct supervisory authority over the other lawyer, and knows of the conduct at r time when its
consequences can be avoided or mitigated but ftils to take reuonrble remedid a d i o ~ ~

-

Comment
Paragraphs (a) and (b) ~ f etor lawyers who have supervisory authority over the professional
work of a firm or legal department of a govunment agency. This includes members of a padncfship
and the shareholdcrs in.a law fkm organized as a professional caporation; lawyers having s u p m k ry authority in the law department of an cntetprise or government agency, and hwym who have
intermediate managerial responsibilities in a Arm.
The measures nquiradto WfiU the responsibility pscribed in paragraphs (a) and (b) can
depend on the &m's stcuctun and the nahnc of its practicb. In a small firm, i n f i mpmiaion and
occasional admonition ordinariy might be sufEicient. J
n a large firm, or in pmticb SQ-SI
in which
intensely diflicult ethical problem8 ihqucntly arise,mort elaboFate p r o d u m may IM ncccs&q.
Some firms,for example, have a prwedm w-by
junior lawyers can make umfidedd r e M of
ethical problems directly to a designated senior partner or special committee. See Rule 5.2. Firms,
whether large or small, may also rely on continuing legal education m proMona1 ethics. la aay
event, the &cal atmosphm of a brm can inauencG tfic conduct of all its members and- a lawyer having authority over the work of auotha mriy not assume that the subdhb lawyer win inevitlrbly
d m to h Rules.
Paragraph (c) (1) expresses a general principle of responsibility for acts of a u o k See slso
\

)

Rule 8.4 (a).
P m p p h (c) (2) defines the duty of a lawyer ha+ dim3 supenrisoly authority avar performance of specific legal work by anothsr lawyer.Whether a lrrwyGc baa suob
m&dy in

pard~c~isa~moffact.Paitn~ofaprivatGfImPhswrt~ssst~~bility for all work being done by -&e firm, while a partner in charge of a particular rnattcs oPdinarily
haa direct authority over otha 6rm lawyers engaged in the matter.
remedjal aption by a
partnur wuuid &pend on the immediacy ofthe psrtncr's invol-d
the 8 d o w m m d t . e misconduct The supervisor is required to intervene to p e n t avoidetrlc w m q e m ~ of
a r ~ b c d mift
the supervisor knows that the misconduct occurred. 'Ihus,if a supdaimg lawyer knows that a subordinate mhqmsmted a matter to an opposing party m negotiation, the suprrvisor as well as the sub
onlhtebnsaduty t o c a r c o t t h e ~ ~ e n s i o n .
piRI&erzoaotEntsCdarRu;tby~~*
" 'makid*.-,&(b) OII the ppt of the s u p d m y lawym even thou&=t
d a d'olati~nof &graph

(c)
becauiw~waonodirection,~(~1orknowledgcofthtviolalion,
Apart k m this Rule and Rule 8.4 (a), a lawyer does not have discipbuy liability for the
conduct of 8 partner, associate or subordinate. Whether a lawyer may be liable civilly or criminally
for another lawyer's conduct is a question of law beyond the scope of these R u . .

\

-

-

..

-

As proposed by Ethics 2000 Subcommittee 711 1/05
No changes fiom Ad Hoc Committee Proposal
Ad HOC-committeerecommends adoption of ABA Ethics 2000 Rule

RULE 5.2 RESPONSIBILITIES OF A SUBORDINATE LAWYER
A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer
(a)
acted at the direction of another person.

A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer
(b)
acts in accordance with a supervisory lawyer's reasonable resolution of an arguable question of
professional duty.

Comment to RULE 5.2 RESPONSIBILITIES OF A SUBORDINATE LAWYER
[I] Although a lawyer is not relieved of responsibility for a violation by the fact that the lawyer
acted at the direction of a supervisor, that fact may be relevant in determining whether a lawyer had the
knowledge required to render conduct a violation of the Rules. For example, if a subordinate filed a
frivolous pleading at the direction of a supervisor, the subordinate would not be guilty of a professional
violation unless the subordinate knew of the document's frivolous character.

[2] When lawyers in a supervisor-subordinate relationship encounter a matter involving
professional judgment as to ethical duty, the supervisor may assume responsibility for making the
judgment. Otherwise a consistent course of action or position could not be taken. If the question can
reasonably be answered only one way, the duty of both lawyers is clear and they are equally responsible
for fulfilling it. However, if the question is reasonably arguable, someone has to decide upon the course of
action. That authority ordinarily reposes in the supervisor, and a subordinate may be guided accordingly.
For example, if a question arises whether the interests of two clients conflict under Rule 1.7, the
supervisor's reasonable resolution of the question should protect the subordinate professionally if the
resolution is subsequently challenged.

--

-
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RU~E'5.2 -RESPONSIBlLITIES OF A SUBORDINATELAWYER
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-

(a) A lawyer is bound by the Ruleu of Profmsiod Conduct notwitbstnaaing that the
lawyer acted at the direction of mother person,
(b) A mbordiaate l a w r docr not violate the Ruler of Profcuiond Conduct if that
lawyer a& in accdrdance wftb a supezvl~~ory
lawyer'a rcrsontblt ieroladon of m arguable
question of pmfudond duty.

Comment
Although a lawyer is not relieved of n s p a n e i f
a a violation by the factthat the lawyer
acted at the diractian of a s q m h r , that Eact may be relevant in ddcdnhg whether a lawyer had
the hmwlcdge required to render umdW a violatian ofthe Rnlw.For exampIc, if a subordbte tiled
a tiivolouspleading at the dimdm of s suparvisor, the i m b d m k would not be guilty of a profussional violation unlca the tdxdbde knew ofthc documat's &
i
w
l
o
p
l
lcharrct&
nlatioaship encounter a mattes imlving prafesWhm Iawyus in a

')

sid~asto~d~,thcsupeavieorrmryaaslnns~WtyfarmRtinp~~t.
Otherwise a coneisbeatcaunreofactionarpoeitioncouldnotbetaksn.lfthc ~ o n c m r c m m b E y
besnswercddyansway,thtdntyofbothlawy~f%iscleardthsyare~~l~~ful~itHaw~~~f,iftht~0~lis~ly~1c,~hssb~upbntb6caarseo
a c t i o n . ~ ~ t y ~ ~ m t h c ~ , I M d a ~ m a y b a ~ &
ingly. For example,if a question arises w h e l k the Wcmfa of two clients conflict under Rule 1.7,
the supcnrieor's nasanable resoof the question should protect the s d m d b t c p M d y if
the reaolutim is stlbsaquensy challenged.
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As proposed by Ethics 2000 Subcommittee 711 1/05
No changes from Ad Hoc Committee proposal
Corikittee recommends adoption of ABA Ethics 2000 Rule-

RULE 5.3 RESPONSIBILITIES REGARDING NONLAWYER ASSISTANTS
With respect to a nonlawyer employed or retained by or associated with a lawyer:
a partner, and a lawyer who individually or together with other lawyers possesses
(a)
comparable managerial authority in a law firmshall make reasonable efforts to ensure that the firm has in
effect measures giving reasonable assurance that the person's conduct is compatible with the professional
obligations of the lawyer;
a lawyer having direct supervisory authority over the nonlawyer shall make reasonable
(b)
efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer;
and
a lawyer shall be responsible for conduct of such a person that would be a violation of the
(c)
Rules of Professional Conduct if engaged in by a lawyer ifi
(1)

the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct

involved; or
the lawyer is a partner or has comparable managerial authority in the law firm in which
(2)
the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a
time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

**********
Comment to RULE 5.3 RESPONSIBILITIES REGARDING NONLAWYER ASSISTANTS

[I] Lawyers generally employ assistants in their practice, including secretaries, investigators,
law student interns, and paraprofessionals. Such assistants, whether employees or independent
contractors, act for the lawyer in rendition of the lawyer's professional services. A lawyer must give such
assistants appropriate instruction and supervision concerning the ethical aspects of their employment,
particularly regarding the obligation not to disclose information relating to representation of the client,
and should be responsible for their work product. The measures employed in supervising nonlawyers
should take account of the fact that they do not have legal training and are not subject to professional
discipline.
[2] Paragraph (a) requires lawyers with managerial authority within a law firm to make
reasonable efforts to establish internal policies and procedures designed to provide reasonable assurance
that nonlawyers in the firm will act in a way compatible with the Rules of Professional Conduct. See
Comment [I] to Rule 5.1. Paragraph (b) applies to lawyers who have supervisory authority, over the work
of a nonlawyer. Paragraph (c) specifies the circumstances in which a lawyer is responsible for conduct of
a nonlawyer that would be a violation of the Rules o f Professional Conduct if engaged in by a lawyer.

-

--

- - -

RULE 53

-

RESPONSIBlLlTlES REGARDING
NONLAWYER ASsIisTANTS

With respect to a nonlawyer employed or retained by or assodated with a lawyer:
(a) a partner in a law firm shall make reasonable efforts to ensure that the firm has in
effect measures giving reasonable assurance that the person's conduct Is compatible with the
professional obligations of the lawyer;
(b) 8 lawyer having direct supervisory authority over the nonlawyer shal make reasonable efforts to ensure that the person's conduct ie compatible with the professional obligations
of the lawyer; and

Rule 5.3
\
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(c) a lawyer shall be responsible for conduct of such a person that would be a violation
- - -- of the Rules of ~rofessionalCondud if engaged in' by a lawyer if:
(1)the lawyer orders or, with the knowledge of the speciblc conduct, ratifies the conduct
involved; or
(2) the lawyer is a partner in the law firm in which the person is employed, or has direct
supervisory authority over the person and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

-

-

6

-

Comment

Lawyers generally employ assistants in their practice, including secretaries, investigators, law
student interns, and paraprofessionals. Such assistants, whether employees or independent contractors, act for the lawyer in rendition of the lawyer's professional services. A lawyer should give such
assistants appropriate instruction and supervision concerning the ethical aspects of their employment,
particularly regarding the obligation not to disclose information relating to representation of the
client, and should be responsible for their work product. The measures employed in supervising nonlawyers should take account of the fact that they do not have legal training and are not subject to professional discipline.

Committee Comment
The Committee concluded that public policy dictates that lawyers must be responsible for the
acts of those they supervise. The lawya's status as partner, associate, or otherwise has little or noth-

ing to do with his or her professional responsibilities.

-

- -
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As proposed by Ethics 2000 Subcommittee 7111/05
No changes from Ad Hoc Committee proposal
- Changes fiom ABA Ethics 2000 Rule marked

RULE 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER
(a)

A lawyer or law firm shall not share legal fees with a nonlawyer, except that:

(1) an agreement by a lawyer with the lawyers firm,partner, or associate may provide for the
payment of money, over a reasonable period of time after the lawyer's death, to the lawyer's estate or to
one or more specified persons;
12) a lawyer who undertakes to complete unfinished leeal business of a deceased lawver may
pay to the estate of the deceased lawver that proportion of the total compensation which fairlv
represents the services rendered by the deceased lawver;
-

.

I

H ( 3 ) a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may,
pursuant to the provisions of Rule 1.17,pay to the estate or other representative of that lawyer the
agreed-upon purchase price;

I

f3-,(41a lawyer or law firm may include nonlawyer employees in a compensation or retirement
plan, even though the plan is based in whole or in part on a profit-sharing arrangement; and

I

f4,(5) a lawyer may share court-awarded legal fees with a nonprofit organization that employed,
retained or recommend employment of the lawyer in the matter.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the
partnership consist of the practice of law.
(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to
render legal services for another to direct or regulate the lawyer's professional judgment in rendering
such legal services.
(d) A lawyer shall not practice with or in the form of a professional corporation, et?
association, or limited liabilitv comvanv. authorized to practice law for a profit, except in accordance
with C.R.C.P. 265 and any successor rule or action adopted bv the Colorado Supreme Court.

Comment to RULE 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER
[I] The provisions of this Rule express traditional limitations on sharing fees. These limitations
are to protect 'the lawyer's professional independence of judgment on behalf of the lawyer's client.
Moreover, since a lawyer should not aid or encourage a nonlawyer to practice law, the lawyer should not

-

--

---
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No changes from Ad Hoc Committee proposal
Changes from-ABA Ethics 2000 Rule marked

-

-

practice law or otherwise share legal fees with a nonlawyer. This does not mean, however, that the
pecuniary value of the interest of a deceased lawyer in the lawyer's firm or practice may not be paid to the
lawyer's estate or specified persons such as the lawyer's spouse or heirs. In like manner, profit-sharing
retirement plans of a lawyer or law firm which include nonlawyer office employees are not improper.
These limited exceptions to the rule against sharing legal fees with nonlawyers are permissible since they
do not aid or encourage nonlawyers to practice law. Where someone other than the client pays the
lawyer's fee or salary, or recommends employment of the lawyer, that arrangement does not modify the
lawyer's obligation to the client. As stated in paragraph (c) such arrangements should not interfere with
the lawyer's professional judgment on behalf of the lawyer's client. A lawyer should, however, make full
disclosure of such arrangements to the client; and if the lawyer or client believes that the effectiveness of
lawyer's representation has been or will be impaired thereby, the lawyer should take proper steps to
withdraw from representation of the client.

121 To assist a lawyer in preserving independence, a number of courses are available, For
example, a lawyer may practice law in the form of a professional legal corporation, if in doing so the
lawyer complies with all applicable rules of the Colorado Supreme Court. Although a lawyer may be
employed by a business corporation with nonlawyers serving as directors or officers, and they necessarily
have the right to make decisions of business policy, a lawyer must decline to accept direction of the
lawyer's professional judgment from any nonlawyer. Various types of legal aid offices are administered
by boards of directors composed of lawyers and nonlawyers. A lawyer should not accept employment
from such an organization unless the board sets only broad policies and there is no interference in the
relationship of the lawyer and the individual client the lawyer serves. Where a lawyer is employed by an
organization, a written agreement that defines the relationship between the. lawyer and the organization
and provides for the lawyer's independence is desirable since it may serve to prevent misunderstanding as
to their respective roles. Although other innovations in the means of supplying legal counsel may
develop, the responsibility of the lawyer to maintain the lawyer's professional independence remains
constant, and the legal profession must insure that changing circumstances do not result in loss of the
professional independence of the lawyer.
[3] As part of the legal profession's commitment to the principle that high quality legal services
should be available to all, lawyers are encouraged to cooperate with qualified legal assistance
organizations providing prepaid legal services. Participation should at all times be in accordance with the
basic tenets of the profession: independence, integrity, competence, and devotion to the interests of
individual clients. A lawyer so participating should make certain that a relationship .with a qualified legal
assistance organization in no way interferes with the lawyer's independent professional representation of
the interests of the individual client. A lawyer should avoid situations in which officials of the
organization who are not lawyers attempt to direct lawyers concerning the manner in which legal services
are performed for individual members, and should also avoid situations in which considerations of
economy are given undue weight in determining the lawyers employed by an organization or the legal
services to be performed for the member or beneficiary rather than competence and quality of service. A
lawyer interested in maintaining the historic traditions of the profession and preserving the function of a
lawyer as a trusted and independent advisor to individual members of society should carefully assess
those factors when accepting employment by, or otherwise participating in, a particular qualified legal
assistance organization, and while so participating should adhere to the highest professional standards of
effort and competence.

.
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-PROFESSIONALINDEPENDENCE OF ALAWYER

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:
(1)an agreement by a lawyer with the lawyer's firm,partner, or associate may provide
for the payment of money, over a reasonable period of time after the lawyer's death, to the
lawyer's estate or to one or more s p d i e d persons;
(2) a lawyer who undertakes to complete unfinished legal business of a deceased lawyer
may pay to the estate of the deceased lawyer that proportion of the total compensation which
fair& represents the services rendered by the deceased lawyer; and
(3) a lawyer who purchases the practice of a lawyer pursuant to the provisions of Rule
1.17 may, in the case of a deceased lawyer or one for which a legal guardian or representative
has been appointea, pay such estate or representative the purchase price;
(4) a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even though the plan is baaed in whole or in part on a profit-sharing arrangement.
(b) A lawyer shall not form a partnership with a nonlawyer If any of the activities of the
partnership consist of the practice of law.

.-
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(c) A lawyer shall not permit a person who recommends, employs or pays the lawyer to
render legal services for another to direct or regulate the lawyer's professional judgment in rendering such legal services.
(d) A lawyer shall not practice with or in the form of a professional corporation or assoclatlon, or limited lability company, authorized to practice law for a profit, except la accordance
with C.RC.P. 265 and any successor rule or action adopted by the Colorado Supreme Court.
..'

Source: Entire rule amended and adopted June 12,1997, effective July 1, 1997.

Comment
The provisions of this Rule express Wtional limitations on sharing fees. These limitations
are to protect the lawyer's professional independence of judgment on behalf of the lawyer's client.
Moreover, since a lawyer should not aid or encourage a nonlawyer to practice law, the lawyer should
not practice law or otherwise share legal fees with a nonlawyer. This does not mean, however, that
the pecuniary value of the interest of a deceased lawyer in the lawyer's firn~or practice may not be
paid to the lawyer's estate or specified persons such as the lawyer's spouse or heirs. In like manner,
profit-sharing retirement plans of a lawyer or law firm which include nonlawyer office employees are
not improper. These limited exceptiom to the rule against sharing legal fees with nonlawyers are permissible since they do not aid or encourage nonlawyers to practice law. Where someone other than
the client pays the lawyer's fee or salary, or recommendsemployment of the lawyer, that arrangement
does not modi@ the lawyer's obligation to the client. As stated in paragraph (c) such arrangements
should not interfere with the lawyer's professional judgment on behalf of the lawyer's client. A
lawyer should, however, make full disclosure of such arrangements to the client; and if the lawyer or
client believes that the effectiveness of lawyer's repwentation has been or will be impaired thereby,
the lawyer should take proper steps to withdraw fiom r w b t i o n of the client.
To assist a lawyer in preserving the lawyer's professional independence, a number of wurses
are available. For example, a lawyer may practice law in the form of a professiotial legal corpomtion,
if in doing so the lawyer complies with all applicable rules of the Colorado Supreme Court. Although
a lawyer may be employed by a business corporation with nonlawyers serving as directors or officers,
and they necessarily have the right to make decisions of business policy, a lawyer must decline to
accept direction of the lawyer's professional judgment from any nonlawyer. V&ow types of legal aid
offices are admhkkred by boards of directors composed of lawyers and nonlawyers. A lawyer
should not accept employment eom such an organization unless the board sets only broad policies
and there is no interference in the relationship of the lawyer and the individual client the lawyer
serves. Where a lawyer is employed by an organization, a written agreement that &fines the relationship between the lawyer and the organization and provides for the lawyer's independence is desirable
since it may serve to prevent misunderstanding as to their respective roles. Although other innovations in the means of supplying legal counsel may develop, the responsibility of the lawyer to maintain the lawyer's professional independence remains constant, and the legal professiun must insure
that changing circumstances do not result in loss of the professional independence of the lawyer.
As part of the legal profession's commitment to the principle that high quality legal services
should be available to all, lawyers are encouraged to cooperate with qualified legal assistance organizations providing prepaid legal services. Participation should at all times be in accordance with the
basic tenets of the profession: independence, integrity, competence, and devotion to the interests of
individual clients. A lawyer so participating should make certain that a relationship with a qualified
legal assistance organization in no way interferes with the lawyer's independent, professional repre-

- - -
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sentation of the interests of the individual client. A lawyer should avoid situations in which officials
of the organbation who are not lawyers attempt to direct lawyers concerning the manner in which
legal services are performed for individual members,and should also avoid situations in which considerations of economy are given undue weight in m i n g the lawyen employed by an organization or the legal services to be performed for the member or beneficiary rather than competence and
quality of service. A lawyer interested in maintaining the historic traditions of the profession and preserving the function of a lawyer as a trusted and independent advisor to individual members of society should carefully assess those facton when accepting employment by, or otherwise participating
in, a particular qualified legal assistance organization, and while so participating should adhere to the
highest professional standards of effort and competence.

Committee Comment
Subsectiom (a), (b), and (c) arc virtually identical to DR 3-102(A), DR 3-103(A), and DR 5107(B), respectively. Subsection (d) has been m d e d so that it now corresponds to DR 5-107(C).

(

-..
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Professional Independence of a Lawyer
. .

-

.
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(a) A lawyer or law firm shall not share legal fees with a nonlawyw
except that:
(1)an agreement by a lawyer with the lawyer's firm, partneq or
associate may provide for the payment of money, over a reasonable
period of time after the lawyer's death, to the lawyer's estate or to one
or more apedffed persons;
(2) a lawyer who purchases the practice of a deceased, disabled, or
disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay
to the estate or other representative of that lawyer the agreed-upon
purchase price;
(3) a lawya or law firm may include nonlawyer employees in a
cornpeneation or retirement plan, even though the plan ir based in
whole or in part on a profit-sharing mangement; and
(4) a lawyer m y shnn court-awarded legal fees with a nonprofit
organization that unployed, retained or recommended employment of
the lawya in the m a t h
(b)A lawyer shall not form a partmership with a nonlawyer if any of the
activities of the partnership consist of the practice of law.
(c)A 1
.
shall not pennit a pcrson who recornmen&, employs, or
pays the lilwyer to renda legal services for another to direct or regulate the
lawyer's professional judgment in rendering such l& services.
(dl A lawyer shall not practice with or in the form of a professional
corporation massociation authorized to practice law for a profit, if:
(1)a nonlawyer owns any interest therein, except that a fiduciary
reprcscntativt of the estate of a lawyer may hold the stack or interest
of thc lawyer for a reasonable time during admMetration;
(2) a nonlawyer is a corporate director or officer thereof or occupies
the poeition of sbihr responsibility in any fonn of association other
than a corporation; or
(3) a nonlawyer ham the right to direct or control the pmfessional
judgment of a 1awye.c

COMMENT
111 The provisions of this Rule express traditional limitations on sharing fees.
These limitatiolns y e to protect the lawyer's professional independence of judgment.
Where someoztc other thPn the cllart pays the lawyer's fee or salary, or recommends
employment d the lawyerI that arnmpmnt does not modlfy the lawyer's obligation
to the client. As stated in paragraph (c), such arrangements should not interfere with
the lawyer's professional judgment.
[21 This Rule also expresses traditional limitations on permitting a third party to
direct or regulate the lawyer's professional judgment in rendering legal services to
another. See also Rule 1.8(f) (lawyer may accept compensation from a third party as
long as there is no interference with the lawyer's independent professional judgment
and the client gives informed consent).
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As proposed by Ethics 2000 Subcommittee 7111/05
No- changes from Ad Hoc Committee proposal
No changes from ABA Ethics 2000 rule
- .

RULE 5.6 RESTRICTIONS ON RIGHT TO PRACTICE

A lawyer shall not participate in offering or making:
a partnership, shareholders, operating, employment, or other similar type of agreement
(a)
that restricts the right of a lawyer to practice after termination of the relationship, except an agreement
concerning benefits upon retirement; or

an agreement in which a restriction on, the lawyer's right to practice is part of the
(b)
settlement of a client controversy.

Comment to RULE 5.6 RESTRICTIONS ON RIGHT TO PRACTICE

[I] An agreement restricting the right of lawyers to practice after leaving a firm not only limits
their professional autonomy but also limits the freedom of clients to choose a lawyer. Paragraph (a)
prohibits such agreements except for restrictions incident to provisions concerning retirement benefits for
service with the firm.

[2] Paragraph (b) prohibits a lawyer from agreeing not to represent other persons in connection
with settling a claim on behalf of a client.

\

[3] This Rule does not apply to prohibit restrictions that may be included in the terms of the sale
of a law practice pursuant to Rule 1.17.

-

CURRENT CRPC VERSION

RULE 5.6 -RESTRICTIONS ON RIGHT TO PRACTICE
A lawyer shall not participate in offering or making:
(a) a partnership or employment agreement that restricts the right of a lawyer to prac-

tice after termination of the relationship, except an agreement concerning benefits upon retire
ment or as permitted in Rule 1.17; or
'I

Rule 6.1
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@) an agreement in which- a restriction
on the lawyer's right to practice is part of a settlement of a controversy or suit.
- - - . -

Source: (a) and Comment amended and adopted June 12,1997, effective July 1,1997.

Comment
An agreement restricting the right of a lawyer to practice after leaving a lirm not only limits
the lawyer's professional autonomy but also limits the M o r n of clients to choose a lawyer, Paragraph
(a) prohibits such agreements except for restrictions incident to provisions concerning retirement benefits for service with the firm or restrictions included in the tenns of a sale pursuant to Rule 1.17.
Paragraph (b) prohibits a lawyer from agreeing not to represent other persons in connection
with settling a claim on behalf of a client.
.

-
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-

.

-

. -

As proposed by Ethics 2000 Subcommittee 7111/05
N o changes from Ad Hoc Committee proposal
- - -- No changes from ABA Ethics 2000 rule- -

RULE 5.7 RESPONSIBILITIES REGARDING LAW-RELATED SERVICES
A lawyer shall be subject to the Rules of Professional Conduct with respect to the
(a)
provision of law-related services, as defined in paragraph (b), if the law-related services are provided:

by the lawyer in circumstances that are not distinct from the lawyer's provision of legal
(1)
services to clients; or
in other circumstances by an entity controlled by the lawyer individually or with others if
(2)
the lawyer fails to take reasonable measures to assure that a person 'obtaining the law-related services
knows that the services are not legal services and that the protections of the client-lawyer relationship do
not exist.
The term "law-related services" denotes services that might reasonably be performed in
(b)
conjunction with and in substance are related to the provision of legal services, and that are not prohibited
as unauthorized practice of law when provided by a nonlawyer.

Comment to RULE 5.7 RESPONSIBILITIES REGARDING LAW-RELATED SERVICES

[l] When a lawyer performs law-related services or controls an organization that does so, there
exists the potential for ethical problems. Principal among these is the possibility that the person for whom
the law-related services are performed fails to understand that the services may not carry with them the
protections normally afforded as part of the client-lawyer relationship. The recipient of the law-related
services may expect, for example, that the protection of client confidences, prohibitions against
representation of persons with conflicting interests, and obligations of a lawyer to maintain professional
independence apply to the provision of law-related services when that may not be the case.
[2] Rule 5.7 applies to the provision of law-related services by a lawyer even when the lawyer
does not provide any legal services to the person for whom the law-related services are performed and
whether the law-related services are performed through a law firm or a separate entity. The Rule identifies
the circumstances in which all of the Rules of Professional Conduct apply to the provision of law-related
services. Even when those circumstances do not exist, however, the conduct of a lawyer involved in the
provision of law-related services is subject to those Rules that apply generally to lawyer conduct,
regardless of whether the conduct involves the provision of legal services. See, e.g., Rule 8.4.
[3] When law-related services are provided by a lawyer under circumstances that are not distinct
from the lawyer's provision of legal sepices to clients, the lawyer in providing the law-related services
must adhere to the requirements of the Rules of Professional Conduct as provided in paragraph (a)(l).
Even when the law-related and legal services are provided in circumstances that are distinct from each
other, for example through separate entities or different support staff within the law firm,the Rules of
Professional Conduct apply to the lawyer as provided in paragraph (a)(2) unless the lawyer takes
reasonable measures to assure that the recipient of the law-related services knows that the services are not
legal services and that the protections of the client-lawyer relationship do not apply.
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As proposed by Ethics 2000 Subcommittee 7/11/05
No changes fiom Ad Hoc Committee proposal
.
. . No changes from ABA Ethics 2000 rule - -

[4] Law-related services also may be provided through an entity that is distinct from that
through which the lawyer provides legal services. If the lawyer individually or with others has control of
such an entity's operations, the Rule requires the lawyer to take reasonable measures to assure that each
person using the services of the entity knows that the services provided by the entity are not legal services
and that the Rules of Professional Conduct that relate to the client-lawyer relationship do not apply. A
lawyer's control of an entity extends to the ability to direct its operation. Whether a lawyer has such
control will depend upon the circumstances of the particular case.
[5] When a client-lawyer relationship exists with a person who is referred by a lawyer to a
separate law-related service entity controlled by the lawyer, individually or with others, the lawyer must
comply with Rule 1.8(a).
[6] In taking the reasonable measures referred to in paragraph (a)(2) to assure that a person
using law-related services understands the practical effect or significance of the inapplicability of the
Rules of Professional Conduct, the lawyer should communicate to the person receiving the law-related
services, in a manner sufficient to assure that the person understands the significance of the fact, that the
relationship of the person to the business entity will not be a client-lawyer relationship. The
communication should be made before entering into an agreement for provision of or providing lawrelated services, and preferably should be in writing.

,
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[7] The burden is upon the lawyer to show that the lawyer has taken reasonable measures under
the circumstances to communicate the desired understanding. For instance, a sophisticated user of lawrelated services, such as a publicly held corporation, may require a lesser explanation than someone
unaccustomed to making distinctions between legal services and law-related services, such as an
individual seeking tax advice from a lawyer-accountant or investigative services in connection with a law
suit.

181 Regardless of the sophistication of potential recipients of law-related services, a lawyer
should take special care to keep separate the provision of law-related and legal services in order to
minimize the risk that the recipient will assume that the law-related services are legal services. The risk of
such confusion is especially acute when the lawyer renders both types of services with respect to the same
matter. Under some circumstances the legal and law-related services maybe so closely entwined that they
.cannot be distinguished from each other, and the requirement of disclosure and consultation imposed by
paragraph (a)(2) of the Rule cannot be met. In such a case a lawyer will be responsible for assuring that
both the lawyer's conduct and, to the extent required by Rule 5.3, that of nonlawyer employees in the
distinct entity that the lawyer controls complies in all respects with the Rules of Professional Conduct.

[9] A broad range of economic and other interests of clients maybe served by lawyers' engaging
in the delivery of law-related services. Examples of law-related services include providing title insurance,
financial planning, accounting trust services, real estate counseling, legislative lobbying, economic
analysis, social work, psychological counseling, tax preparation, and patent, medical or environmental
consulting.
[lo] When a lawyer is obliged to accord the recipients of such services the protections of those
Rules that apply to the client-lawyer relationship, the lawyer must take special care to heed the
proscriptions of the Rules addressing conflict of interest (Rules 1.7 through 1.11, especially Rules
1.7(a)(2) and 1.8(a), @) and (f)), and to scrupulously adhere to the requirements of Rule 1.6 relating to
disclosure of confidential information. The promotion of the law-related services must also in all respects

-

As proposed by Ethics 2000 Subcommittee 7111/05
No changes from Ad Hoc Committee proposal
No changes from ABA Ethics 2000 rule
comply with Rules 7.1 through 7.3, dealing with advertising and solicitation. In that regard, lawyers
should take special care to identify the obligations that may be imposed as a result of a jurisdiction's
decisional law.

[ll] When the full protections of all of the Rules of Professional Conduct do not apply to the
provision of law-related services, principles of law external to the Rules, for example, the law of principal
and agent, govern the legal duties owed to those receiving the services. Those other legal principles may
establish a different degree of protection for the recipient with respect to confidentiality of information,
conflicts of interest and permissible business relationships with clients. See also Rule 8.4 (Misconduct).

July 19,2004
Marcy G. Glenn, Esq.
Chair, Committee On The Colorado
Rules of Professional Conduct
Holland & Hart LLP
555 171hSt. Ste. 3200
Denver, CO SO202

JUL 2 U' 2004
Holland 8 Hart
!.larcy Q. w n

Re: Proposed Additional Change To Ad Hoc Ethics 2000 Committee's Recommended
Changes To Co1o:ado Rules Of Professional Conduct
Dear Marcy:
Thanks for taking the time to speak with me last week about the good work of the
Ad Hoc Ethics 2000 Committee and of your committ6e. Pursuant to our conversation, I
am sending this letter to summarize my request for an additional change to our Colorado
Rules of Professional Conduct.
The additi~nalchange is to remove any reference to "zeal" and "zealous" in
obligations. This would require a change in Paragraphs 2, 8,
describing our prc~fessiona~
and 9 of the Preacible, "A Lawyer's Responsibilities," and to the Commentary to Rule
1.3. The change is not substantial.' The need for the change is.

A. The Lack Of Need For "Zealous Advocates"
In discussing why the word "zealous" should be eliminated, let's begin with what the
Code provides without ii. Under Rule 1.1, a lawyer nust provide competent representation.
Rule 1.3 requires that a lawyer act with reasonable diligence and promptness, and not
neglect a legal mti,ter. Under Rule 1.6, a lawyer sl~allnot reveal confidential information
relating to representation of a client. Rule 1.7 proscribes conflicts of interests.
Aside from the duties to the client, Rule 3.1 provides that a lawyer shall not bring or
defend a proceeding, or assert or controvert an issue unless there is a basis for doing so that
is not frivolous. Rule 3.3 addresses a lawyer's duty of candor toward a tribunal. Rule 3.4
states that a lawye:: shall not unlawfLlly obstruct another party's access to evidence or
unlawfully alter, destroy, or conceal evidence, or knowingly disobey an obligation under the
rules of a tribunal. That includes the rules of discovery. A lawyer also shall not allude to
evidence that the 1.awyerdoes not reasonably believe is relevant or is otherwise inadmissible.

Rule 4.1 provides that a lawyer shall not make a false or misleading statement of fact or law
to a third party. Rule 8.4 defines unprofessional misconduct to include engaging in conduct
that is prejudicial to the administration of justice.
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Diligence, competence, confidentially, with no conflicts of interest: elegant
simplicity. The rules are comprehensive, describing a lawyer's duties not only to clients, but
also to others. In short, the word "zealous" is not a word needed to describe a lawyer's
c:hizal &ci:ics.
Now let's consider where the word "zealous" actually appears in our rules of ethics.
We can begin with our prior Code of Professional Responsibility. There were only two
references. One was in the title to Rule 7, "Zealously Representing Clients within the
Bounds of the Law." Read the actual rule and the word never appears. The second was in the title to DR 7-101, "Reprcsenting a Client Zealously.'' Again, the word is never used in
the rule.

'1,
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The word is of no more importance in our current Rules of Professional Conduct or
in the Rules with proposed changes. The Preamble includes the following in Paragraph 2:
"As an advocate, a lawyer zealously asserts the client's position under the rules of the
adversary system." The Preamble at Paragraph 8 W h e r states: "A lawyer's responsibilities
as a representative of clients, an officer of the legal system, and a,public citizen are usually
harmonious. Thus, when an opposing party is well represented, a lawyer can be a zealous
advocate on behalf of a client and at the same time assume that justice is being done."
Finally, the Preamble at Paragraph 9 states: "These principles include the lawyer's
obligation zealously to protect and pursue a client's legitimate interests, within the bounds
of the law, while maintaining a professional, courteous and civil attitude toward all persons
involved in the legal system." These statements do nothing to explain what the supposed
duty of "zealous advocacy" encompasses beyond the duties expressed in the other rules.
The commentary to Rule 1.3, the rule on diligence, states in part: "A lawyer should
act with commitment and dedication to the interests of the client and with zeal in advocacy
upon the client's behalf." Again, no mention in the rule itself, and no definition in the
commentary.
Some might argue that "zealous advocacy" is part of what distinguishes our
profession from a business. The distinction between a profession and a business is certainly
important. Many occupations have appropriated the term "profession," but only the clergy,
doctors, and lawyers actually occupy that special position in society. The distinction,
however, does not rest in any part on being a "zealous advocate." Rather, lawyers, doctors,
and the clergy are entitled to be called professions because their members work within a
confidential relationship to provide services based on a special trust with deeply personal
matters, the services rendered only after highly specialized training.
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others might argue that "zealous advocacy" is part of the ideals of our profession.
However, removing any reference to acting as a "zealous advocate" does not impact the
ideals of being "fearless" in representing an unpopular cause, or of being "conscientious" or

"tireless" in the efforts expended for a client. As already noted in the Comment to Rule 1.3
Diligence: "A lawyer should pursue a matter on behalf of a client despite opposition,
obstruction or personal inconvenience to the lawyer . . . . A lawyer should act with
commitment and dedication to the interest of the client." In short, Atticus Finch need not
back down."
The extent of the supposed duty of "zealous advocacy" has been the subject of
czefii! scrutiny. The P-r~ericmLzvr Institate h a P ~ C P snmrnlr-zTj,zeI!
! ~
thp scnJrnenf that d ~ t y
as follows: "The Preamble to the ABA Model Rules of Professional Conduct (1983) . . .
and EC 7-1 of the ABA Model Code of Professional Responsibility refer to a lawyer's duty
to act 'zealously' for a client. The term sets forth a traditional aspiration, but it should not
be misunderstood to suggest that lawyers are legally required to function with a certain
.
e
~
@ purposes, the term
emotion or style of litigating, negotiating, or counseling. For l
encompasses the duties of competence
diligence.'"" (emphasis added)
If that's all there is to it, what is the genesis of the supposed duty to be a zealous
advocate? W. Bradley Wendel, in his article, "Public Values And Professional
Responsibility," traces the history of the phrase back to a comment in a speech in the
English parliament in 1820 by Lord Brougham. Mr. Wendel concludes:
"The Restatement view [that the term merely
encompasses the duties of competence and diligence] is in
line with a more nuanced understanding of the Lord
Brougham defense, which was never intended as a maxim of
legal ethics. Brougham made his statement in the context of
a parliamentary debate, not a judicial proceeding, and the
speech was intended as a veiled political threat to King
George IV. In any event, . . . it can hardly be argued that the
Brougham speech describes the prevailing norms of the
English Bar in 1820. It certainly has no general
applicabilit~."~~
(emphasis added)
So that's it for the role of the zealous advocate: the duties of competence and
diligence. And those duties are adequately described in our Code of Professional Conduct.
The phrase cczealousadvocacy" is full of sound and fury, signifying nothing.

B. Impact Of The Supposed Duty Of "Zealous Advocacy"
The duty of "zealous advocacy" may be empty of meaning. However, this does not
mean that references to it are without import. Put simply, the duty to be a "zealous
advocate" is the single most common justification used by trial lawyers for conduct ranging
from incivility to dishonesty, from abuses of discovery, to abuses of opposing counsel, even
to abuses of the presiding tribunal.
In short, the illusory duty is treated as synonymous with a duty to be ruthless. It
creates the impression, or can at least be used as an excuse to claim, that the duty to the
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client is paramount, and that a lawyer is therefore justified in n~inimizingor even ignoring
the other duties expressly stated in our Rules of Profession Conduct.
Here are just a few conclusions by others who have studied the matter:
"We believe the adversary system and the duty of zealous
representation often serve to justify . . . objectionable
L,l--,.:---
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cynicism, selfishness, and social mistrust that legal culture
instead should attempt to over~ome."~
"It is those normative commitments themselves - zealous
representation of clients and business rationality working in
combination to reinforce economic self-interest - that need to
be made the subject of critical scrutiny.""'
"The civil litigation system has fostered an adversarial
culture in which legal professionals practice delay and
deception, and rationalize such conduct based on an ideal of
zealous
.1

"Justifying one's ethical deliberation through reliance on the
role prescribed by the zealous-advocate model raises the
potential for ethical problems from the very moment the
attorney-client relationship is formed."viii
"Several commentators believe that lawyers have resolved
the conflicts by simply adopting an amoral professional role.
. . [ q h e attorney simply functions as a technician whose role
is to advance the client's interests zealously without regard to
the lawyer's personal morals or value, society's needs or
morals. The lawyer's actions are constrained only by the
'bounds of the law' and ethics codes. . . . The amoral
professional role has been blamed for fostering
unprofessional tactics and actions by lawyers in the name of
zealous advocacy. "Ix
"What often parades as zealous advocacy for a client is
merely unrestrained competitiveness driven by an obsessive ,.
desire to win and a compulsive fear of 10sing."~
"I believe the root cause of this professional pathology is the
increasingly combative and aggressive nature of the legal
profession. I suggest that too often we treat ruthlessness,
paranoia and insensitivity as professional virtues, cloaking
these traits in the amiable guise of zealous advocacy. . . .'"'

i&-

Here in Colorado, Cathlin Donne11 chaired the Legal System Dynamics
Subconlmittee of the Professionalism Committee. The Subcommittee reported in 1993 as
follows:

,?

"The underlying perspective of most of the subcommittees is
that unprofessional conduct is a problem created by certain
iz&~!\li&d!ax.a,yprs ~.a!i?hic pr~fessinfi\a.lf?~ XP 1l?z\x!hrp ~f
appropriate professional standards, or who are not convinced
that they need comply, and who may well gain advantage and
success by not complying. This Subcommittee has been
exploring a contrary perspective, namely that our legal
system itself, not the misbehavior of particular individuals, is
the principal cause of growing unprofessionalism. [The
reasons include our] ethical rules and the 'lawyer culture'
which require zealousness . . ."'"
To recognize the pernicious impact of the perceived duty of "zealous" representation
is not to indict the adversary system of justice. While inherently flawed, such a system,
properly used, can aid in the search for truth and justice. The problem is that too many
lawyers rely on their duty to be a "zealous advocate" to subvert our adversary system into a
mechanism for distorting truth, subverting justice, and treating others with incivility.
The Preamble to the Rules of Professional Conduct contains an important statement
commonly overlooked: "Many of a lawyer's professional responsibilities are prescribed in
the Rules of Professional Conduct, as well as substantive and procedural law. However, a
lawyer is also guided by personal conscience. . . ."'"'

L

As Professor Rhode stated in her article, The Professionalism Problem: "A . . .
guiding principle calls for lawyers to accept personal moral responsibility for the
consequences of their professional acts. . . . The rationale for professional actions cannot
depend on retreats into roles that deny the need for reflection at precisely the moment when
reflection is more needed."""
This is
about refusing to represent clients who may have different life goals and
morals. This is a pluralistic society. Legal ethics must be understood as a discipline that
accepts conflicting values. Thus, while a client may need the advocate to espouse a legal
position inconsistent with the lawyer's personal values, it is not necessarily contrary to
personal values to represent such a client. A lawyer understands the importance of having
all voices in society properly represented. Nevertheless, this about representing the client
within the bounds of our adversary system, our current Rules of Professional Conduct - and
our own personal conscience.
I
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When'a lawyer ignores personal conscience and abuses the system or acts with
incivility, the impact is not suffered just by opposing counsel. The impact is also on the
lawyer who thinks that he or she has to ignore personal conscience in order to fulfill the duty

I

'

%L.,

of being a "zealous advocate." Such a lawyer is confronted, not only with office battle
fatigue, but also what I call "moral incongr~ity."~'In short, when lawyers feel forced to
behave as lawyers in ways they would not behave in their private lives, the internal conflict
contributes to their "rust out" as human beings.
The authors of Moral Vision and Professional Decisions put it like this:
fr~i3~yd
in t h P,~~Lcs
~
of the jugular attack [and] all-out battles, find it difficult to
sustain stable, convivial and compatible work groups, not to
mention families. . . . You can't work there sixty hours a
week and then shed its influence as you return to the more
civilized suburbs. . . . In a very real sense people merge
with the roles they play. What begins as a role becomes part
of a person's identity. . . Because they are so comprehensive
and time-demanding, professional roles tend to be
particularly dominant and threatening to personal identity.'""

"Tt

rr

a,,,uli

..m-rlnr

rvu,iubi

+Lot
I.-nrnmm
ulur i u v r j u i a, X ~ G
~e

In his article on professionalism, Daniel R. Coquillette vehemently argues that
lawyers are deluding themselves if they believe that they can resolve the internal conflict by
divorcing their personal lives from the professional lives.xviiCiting Aristotle, he stresses that
"one's person or professional actions and identity cannot be independent from one's personal
morality. . . [Olne's behavior determines one's chara~ter."~~"'
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As Rabbi Harold L. Kudan has put it: "That which dominates our imagination and
our daily thoughts will determine our life and character. Therefore it behooves us to be
careful what we are worshipping, for what we are worshipping we are becoming.'yxixOr, as
Aristotle himself put it, "You are what you repeatedly do."
C . Conclusion

Our Rules of Professional Conduct provide for every duty a lawyer owes a client.
These include the duties of competence and diligence. There is no additional duty to be a
"zealous advocate." Yet the perception of that duty either creates the perceived need for, or
is used as an excuse to justify, incivility and abuse of our adversary system. It is also the
source of internal conflict, the "moral incongruity," that so greatly contributes to our "rust
out'' as human, and humane, beings.
Let me stress that I am writing this to expressly my personal request. .The Colorado
Bar Association has not been asked to take a position on the matter. However, I would point
out that the subject was addressed during the work of the CBAYsProfessionalism Reform
Task Force. As reported in the Colorado Lawyer two years ago this month=, the Lawyer To
Lawyer Working Group listed as its first two recommendations:
\

*

Remove all references to "zealous advocacy" from the preamble and comments to
the Rules of Professional Conduct."

*

Use the occasion of the removal of zealousness from the Rules for seminars and
other presentations by well-respected menlbers of the bar on the reasons for its
removal and the pernicious effects of dishonesty on a lawyers' reputation, on the
well being of clients, on the public, and on the profession as a whole.

You mentioned that this might be appropriate for discussion at your meeting on the
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Regional Bar Visit. However, because the program will not start before noon, I could be
available to take part through a telephone conference. I will await word fiom you on how to
proceed. In the meantime, my thanks to you and your committee for your consideration of
my proposal and for the time you are volunteering to a good cause.
U Ul 1
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Some have advocated that we should immediately go further than my modest proposal.
For example, it has been suggested that new rules of professional responsibility and civil
procedure could be fashioned forihe investigative and discovery stages of civil litigation.
During these stages, counsel would be required to view themselves primarily as officers of
the court rather than partisan advocates. Brazil, Wayne D., "The Adversary Character of
Civil Discovery: A Critique And Proposals For Change," 3 1 Vanderbilt L. Rev. 1295
(November 1978); see also Rhode, Deborah L., "The Professionalism Problem," 39 Wm. &
Mary L. Rev. 283 (January 1998).
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The fearless and tireless lawyer in the book, To Kill A Mockingbird, by Harper
Lee.
ii
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MONTANA RULES OF PROFESSIONAL CONDUCT
[The Montana Supreme Court's language departures from the Model Rules are in italics. Numbering is accurate for Montana, but is not
identical to the ABA Model Rules. The ABA's amendments to their Model Rules are underlined, as is new language to Montana. Language
in bold and italics is that proposed by the State Bar, but rejected by the Montana Suprenle Cou~t.]
PREAMBLE: A LAWYER'S RESPONSIBILITIES

fll A lawyer shall always pursue the truth.
A lawyer, as a ~nemberof the legal profession, is a representative of clients, an officer of the legal system and a public citizen having
special responsibility for the quality of justice.
As a representative of clients, a lawyer pcrfol-lns various functions. In yerfonnance o f arlv functions a lawver shall behave corzsister7tly wit11
the requirenzents ofho~zestdealinns with others. As advisor, a lawyer endeavors to provide a client with an informed understanding of the
client's legal rights and obligations and explains their practical implications. As advocate, a lawyer zeakwdy asserts the client's position under
the rules of the adversary system. As negotiator, a lawyer seeks a result advantageous to the client but consistent with require~nentsunder these
. .
Rules of honest dealings with others.
. .
As an evaluator. a lawyer acts ~H+M&H%by exami~~ing
a client's legal affairs and
reporting about them. In addition to these representational functions, a lawyer inay serve as a third-party neutral. a nonsepresentational rolc helping the parties to
resolve a dispute or other matter. Some of these Rules apply directly to lawyers who are or have served as third-party acutrals. See, e.g., Rules
1.12 and 2.3. In addition, there are Rules that apply to lawyers who are not active in the practice of law or to practicing lawyers cven when they
are acting in a nonprofessional capacity. For example, a lawyer who conlnlits fraud in the conduct of a business is subject to discipline for
engaging in conduct involving dishonesty, fraud, deceit or misrepreseatatio11. See Rule 8.4.
I11 all professional fi~nctionsa lawyer should be competent, prompt and diligent. A lawyer should maintain colnmunicatian with a client
concesning the representation. A lawyer should keep in confidence infos~nationrelating to representation of a client except so far as disclosure
is required or permitted by the Rules of Professional Conduct or other law.
A lawyer's conduct should conform to the req~~irements
of the law, both in professional service to clients and in the lawyer's business and
persolla1 affairs. A lawyer should use the law's procedures only for legitimate pul-poses and not to harass or intimidate others. A lawyer should
demo~lstraterespect for the legal systenl and for those who serve it, i~lcludi~lg
judges, other lawyers and public officials. While it is a lawyer's
duty, when necessaly, to challenge the rectitude of official action, it is also a lawyer's duty to uphold legal process.
As a public citizen, a lawyer should seek improveme~ltof the law, access to the legal system, the administration of justice and the quality of
service rendered by the legal profession. As a ~neinberof a learned profession, a lawyer should cultivate knowledge of the law beyond its use
for clients; employ that knowledge in reform of the law and work to strengthen legal education. In addition. a lawver should further the public's
understanding of and confidence in the rule of law and the justice system because legal institutions in a co~lstitutionaldemocrac~depend on
popular participation and support to maintain their authority. A lawyer should be mindhl of deficiencies in the administration of justice and of
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the fact that the poor, and sometimes persons who are not poor, ca~lilotafford adequate legal assistance&. Therefore. all lawyers should
to ensure equal access to our svstein of iustice for all
those who because of ecolloinic or social barricrs canllot afford or secure adequate legal counsel. A lawyer should aid the legal profession in
pursuing these objectives and should help the bar regulate itself ill the public interest.
Many of a lawyer's professional responsibilities are prescribed in the Rules of Professional Conduct, as well as substantive and procedural
law. However, a lawyer is also guided by personal conscieilce and thc approbation of professional peers. A lawyer should strive to attain the
highest level of skill, to improve the law and the legal professioil and to exemplify the legal profession's ideals of public service.
Y
jJ A lawyer's responsibilities as a representative of clients, an officer of the legal systein and a public citizen are HSM-&J harmonious. Tkttf;
. .
&lawyer can be a isealezt-s dedicated advocate on behalf of a client, even an tin-uo-pular one, but
. . .
in doir~gso intist cornplv with these Rules ofProfessio~ial
Coridtrct.
So also, a lawyer
call be sure that preselving client confidences ordinarily serves the public interest because people are more likely to seek legal advice, and
thereby heed their legal obligations, when they know their colnmunicatiolls will be private.
jloJ In the nature of law practice, however, collflictillg respollsibilities are encountered. Virtually all difficult ethical problems arise froin
. .
conflict between a lawyer's responsibilities to clients, to the legal systein and to the lawyer's own interest: A
. . The Rules of Professional Coilduct often prescribe terms for resolvillg such conflicts. Within the framework of
these Rules, however, many difficult issues of professioilal discretion call arise. Such issues must be resolved through the exercise of sensitive
professioilal and moral judgment guided by the basic principles uilderlyillg the Rules. These principles include the lawyer's obligation
ze&~&+ to protect and pursue a client's legitimate interests, within the bounds of the law, while ~nai~ltaini~ln
a professional, courteous and
civil attitude toward all persons iilvolved in the legal system.
j
l
J The legal profession is k+=ge&self-governing. Altl~o~igh
other professions also have been granted powers of self-government, the legal
profession is unique in this respect because of the close relationship betwcen the profession and the processes of government and law
enforcement. This connection is manifested in the fact that ultimate authority over the legal profession is vested
in the courts.
. .
. .
r
1
2
1
u. Selfregulation & helps mailltail1 the legal professioa's independence fiom goverilinent domiaation. An independent legal profession is an
iinporta~ltforce in presesving govemle~ltunder law, for abuse of legal authority is more readily challenged by a profession whose melnbers
are not dependent on goven~meiltfor the right to practice.
J
E
JThe legal profession's relative autoilonly carries with it special responsibilities of self-government. The profession has a responsibility to
assure that its regulations are conceived in the public interest and not in furtherance of parochial or self-interested coilcerns of the bar. Every
lawyer is responsible for observance of the Rules of Professioilal Conduct. A lawyer should also aid in securing their observance by other
lawyers. Neglect of these responsibilities compromises the i~ldepelldeilceof the profession and the public interest which it serves.
j
l
4
J Lavryers play a vital role ill the preservation of society. The fulfillment of this role requires an understailding by lawyers of their
relationship to our legal system. All lawyers understarid that, as Officeraso f the Court, they have a duty to be ti-utliful,which erzgenders trust iri
both the yrofession and the rule o f law. The Rules of Professional Conduct, whea properly applied, serve to define that relationship. Trust in
the irztegritv o f the svstern and those who operate it is a basic necessity o f the rule o f law; accordir~glvtl*uthfulriessr?zust be the hallnzark o f the
legal profession, and the stock-in trade o f all lawyers.
# w & x e devote professional time and resources and use civic iilflueilce im%iA&&
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The Rules of Professional Conduct are rules of reason. They should be interpreted with reference to the purposes of legal representation
and of the law itself. Some of the Rules are imperatives, cast in the terms "shall" or "shall not." These define proper conduct for purposes of
professional discipline. Others, geilerally cast in the tern1 "may," are permissive and define areas under the Rules in which the lawyer has
~~discretion to exercise professional iudgment. No disciplinary action should be taken when the lawyer chooses not to act or acts
within the bounds of such discretion. Other Rules deiine the nature of relationships between the lawyer and others. The Rules are thus partly
obligatory and disciplinary and partly constitutive and descriptive in that they define a lawyer's professional role. Many of the Comments use
the term "should." Comments do not add obligations to the Rules but provide guidance for practicing in compliance with the Rules.
The Rules presuppose a larger legal context shaping the lawyer's role. That context includes court rules and statutes relating to matters of
licensure, laws defining specific obligatioils of lawyers and substantive and procedural law in general. The Comments are so~netimesused to
alert lawvers to their responsibilities under such other law.
j
V
J
Compliance with the Rules, as with all law in an open society, depends primarily upon understanding and voluntary con~pliance,
secondarily upon reinforcement by peer apd public opinioil and finally, when necessaiy, upon enforcement through disciplina~yproceedings.
The Rules do not, however, exhaust the ~noraland ethical considerations that should infoi-nl a lawyer, for no worthwhile human activity can be
con~pletelydefined by legal ~ules.The Rules simply provide a framework for the ethical practice of law.
Furthermore, for purposes of determining the lawyer's authority and responsibility, principles of substantive law extenlal to these Rules
deteilnine whether a client-lawyer relationship exists. Most of the duties flowing from the client-lawyer relationship attach only after the client
has requested the lawyer to render legal services and the lawyer has agreed to do so. But there are soine duties, such as that of confideiltiality
under Rule 1.6, that may attach when the lawyer agrees to consider whether a client-lawyer relationship shall be established. See Rule 1.20.
Whether a client-lawyer relationship exists for any specific purpose can depend on the circumstances and may be a question of fact.
Under various legal provisions, including constitutional, statutory and comlnon law, the responsibilities of government lawyers inay
include authority concer~linglegal matters that ordinarily reposes in the client in private client-lawyer relationships. For example, a lawyer for
a govenlnlent agency may have authority on behalf of the government to decide upon settlement or whether to appeal from an adverse
judgment. Such authority in various respects is generally vested ill the attonley general and the state's attorney in state government, andtheir
federal counterparts, and the same may be true of other government law officers. Also, lawyers under the supervisioil of these officers may be
authorized to represent several government agencies in intragovenlinental legal controversies in circumstances where a private lawyer could
. .
' I '
.
not represent multiple private clients.
These Rules do not abrogate any such authority.
Failure to comply with ail obligation or prohibition imposed by a Rule is a basis for invoking the disciplinary process. The Rules
presuppose that disciplinary assessinent of a lawyer's conduct will be made on the basis of the facts and circumstances as they existed at.the
time of the conduct in question and in recognition of the fact that a lawyer often has to act upon uncertain or incomplete evidence of the
situation. Moreover, the Rules presuppose that whether or not discipline should be imposed for a violation, and the severity of a sanction,
depend on all the circumstances, such as the willfblness and seriousness of the violation, extenuating factors and whether there have been
previous violations.
Violation of a Rule should not itself give rise to a cause of action against a lawver nor should it create any presumption in such a case that
a legal duty has been breached. In addition, violation of a Rule does not necessarily warrant any other nondisciplinarv remedy, such as
disqualification of a lawver in pendina litigation. The Rules are designed to provide guidance to lawyers and to provide a structure for
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American Legal Ethics

Arizona Rules o f Professional Conduct
PREAMBLE, SCOPE, AND TERMINOLOGY
A LAWYER'S RESPONSIBILITIES
A lawyer, as a member of the legal profession, is a representative of
clients, an officer of the legal system and a public citizen having special
responsibility for the quality of justice. Whether or not engaging i n the
practice of law, lawyers should conduct themselves honorably.
[2] As a representative of clients, a lawyer performs various functions. As
advisor, a lawyer provides a client with an informed understanding of the
client's legal rights and obligations and explains their practical implications.
As advocate, a lawyer asserts the client's position under the rules of the
adversary system. As negotiator, a lawyer seeks a result advantageous to
the client but consistent with requirements of honest dealings with others.
As an evaluator, a lawyer acts by examining a client's legal affairs and
reporting about them to the client or to others.
[3] I n addition to these representational functions, a lawyer may serve as a
third-party neutral, a nonrepresentational role helping the parties to
resolve a dispute or other matter. Some of these Rules apply directly to
lawyers who are or have served as third-party neutrals. See, e.g., ERs 1.12
and 2.4. I n addition, there are Rules that apply to lawyers who are not
active in the practice of law or to practicing lawyers even when they are
acting in a nonprofessional capacity. For example, a lawyer who commits
fraud in the conduct of a business is subject to discipline for engaging in
conduct involving dishonesty, fraud, deceit or misrepresentation. See ER
8.4.
[4] I n all professional functions a lawyer should be competent, prompt and
diligent. A lawyer should maintain communication with a client concerning
the representation. A lawyer should keep in confidence information relating
to representation of a client except so far as disclosure is required or
permitted by the Rules of Professional Conduct or other law.
[S] A lawyer's conduct should conform to the requirements of the law, both
in professional service to clients and in the lawyer's business and personal

affairs. A lawyer should use the law's procedures only for legitimate
purposes and not to harass or intimidate others. A lawyer should
demonstrate respect for the legal system and for those who serve it,
including judges, other lawyers and public officials. While it is a lawyer's
duty, when necessary, t o challenge the rectitude of official action, it is also
a lawyer's duty t o uphold legal process.

161 As a public citizen, a lawyer should seek improvement of the law,
access to the legal system, the administration of justice and the quality of
service rendered by the legal profession. As a member of a learned
profession, a lawyer should cultivate knowledge of the law beyond its use
for clients, employ that knowledge in reform of the law and work t o
strengthen legal education. I n addition, a lawyer should further the public's
understanding of and confidence in the rule of law and the justice system
because legal institutions in a constitutional democracy depend on popular
participation and support to maintain their authority. A lawyer should be
mindful of deficiencies in the administration of justice and of the fact that
the poor, and sometimes persons who are not poor, cannot afford
adequate legal assistance. Therefore, all lawyers should devote
professional time and resources and use civic influence to ensure equal
access to our system of justice for all those who because of economic or
social barriers cannot afford or secure adequate legal counsel. A lawyer
should aid the legal profession in pursuing these objectives and should help
the bar regulate itself in the public interest.
[7] Many of a lawyer's professional responsibilities are prescribed in the
Rules of Professional Conduct, as well as substantive and procedural law.
However, a lawyer is also guided by personal conscience and the
approbation of professional peers. A lawyer should strive to attain the
highest level of skill, t o improve the law and the legal profession and t o
exemplify the legal profession's ideals of public service.
[8] A lawyer's responsibilities as a representative of clients, an officer of
the legal system and a public citizen are usually harmonious. Thus, when
an opposing party is well represented, a lawyer can be an advocate on
behalf of a client and at the same time assume that justice is being done.
So also, a lawyer can be sure that preserving client confidences ordinarily
serves the public interest because people are more likely to seek legal
advice, and thereby heed their legal obligations, when they know their
communications will be private.

[9] I n the nature of law practice, however, conflicting responsibilities are
encountered. Virtually all difficult ethical problems arise from conflict
between a lawyer's responsibilities to clients, to the legal system and t o the
lawyer's own interest in remaining an ethical person while earning a
satisfactory living. The Rules of Professional Conduct often prescribe terms
for resolving such conflicts. Within the framework of these Rules, however,
many difficult issues of professional discretion can arise. Such issues must
be resolved through the exercise of sensitive professional and moral
judgment guided by the basic principles underlying the Rules. These
principles include the lawyer's obligation t o protect and pursue a client's
legitimate interests, within the bounds of the law, while acting honorably

and maintaining a professional, courteous and civil attitude toward all
persons involved in the legal system.

[lo] The legal profession is largely self-governing. Although other
professions also have been granted powers of self-government, t h e legal
profession is unique in this respect because of the close relationship
between the profession and the processes of government and law
enforcement. This connection is manifested in the fact that ultimate
authority over the legal profession is vested largely in the courts.

[Ill To the extent that lawyers meet the obligations of their professional
calling, the occasion for government regulation is obviated. Self-regulation
also helps maintain the legal profession's independence from government
domination. An independent legal profession is an important force in
preserving government under law, for abuse of legal authority is more
readily challenged by a profession whose members are not dependent on
government for the right to practice.
[12] The legal profession's relative autonomy carries with it special
responsibilities of self-government. The profession has a responsibility to
assure that its regulations are conceived in the public interest and not in
furtherance of parochial or self-interested concerns of the bar. Every
lawyer is responsible for observance of the Rules of Professional Conduct. A
lawyer should also aid in securing their observance by other lawyers.
Neglect of these responsibilities compromises the independence o f the
profession and the public interest which it serves.
[13] Lawyers play a vital role in the preservation of society. The fulfillment
of this role requires an understanding by lawyers of their relationship to our
legal system. The Rules of Professional Conduct, when properly applied,
serve to define that relationship.

SCOPE
[14]The Rules of Professional Conduct are rules of reason. They should be
interpreted with reference to the purposes of legal representation and of
the law itself. Some of the Rules are imperatives, cast in the terms "shall"
or "shall not." These define proper conduct for purposes of professional
discipline. Others, generally cast in the term "may," are permissive and
define areas under the Rules in which the lawyer has discretion t o exercise
professional judgment. No disciplinary action should be taken when the
lawyer chooses not to act or acts within the bounds of such discretion.
Other Rules define the nature of relationships between the lawyer and
others. The Rules are thus partly obligatory and disciplinary and partly
constitutive and descriptive in that they define a lawyer's professional role.
Many of the Comments use the term "should." Comments do not add
obligations to the Rules but provide guidance for practicing in compliance
with the Rules.

[15] The Rules presuppose a larger legal context shaping the lawyer's role.
The context includes court rules and statutes relating to matters of
licensure, laws defining specific obligations of lawyers and substantive and

procedural law in general. The Comments are sometimes used t o alert
lawyers t o their responsibilities under such other law.
[16] Compliance with the Rules, as with all law in an open society, depends
primarily upon understanding and voluntary compliance, secondarily upon
reinforcement by peer and public opinion and finally, when necessary, upon
enforcement through disciplinary proceedings. The Rules do not, however,
exhaust the moral and ethical considerations that should inform a lawyer,
for no worthwhile human activity can be completely defined by legal rules.
The Rules simply provide a framework for the ethical practice of law.
[17] Furthermore, for purposes of determining the lawyer's authority and
responsibility, principles of substantive law external to these Rules
determine whether a client-lawyer relationship exists. Most of the duties
flowing from the client-lawyer relationship attach only after the client has
requested the lawyer t o render legal services and the lawyer has agreed t o
do so. But there are some duties, such as that of confidentiality under ER
1.6, that attach when the lawyer agrees t o consider whether a clientlawyer relationship shall be established. See ER 1.18. Whether a clientlawyer relationship exists for any specific purpose can depend on the
circumstances and may be a question of fact.
[18] Under various legal provisions, including constitutional, statutory and
common law, the responsibilities of government lawyers may include
authority concerning legal matters that ordinarily reposes in the client in
private client-lawyer relationships. For example, a lawyer for a government
agency may have authority on behalf of the government t o decide upon
settlement or whether t o appeal from an adverse judgment. Such authority
in various respects is generally vested i n the attorney general and the
state's attorney in state government, and their federal counterparts, and
the same may be true of other government law officers. Also, lawyers
under the supervision of these officers may be authorized t o represent
several government agencies in intragovernmental legal controversies i n
circumstances where a private lawyer could not represent multiple private
clients. They also may have authority t o represent the "public interest" in
circumstances where a private lawyer would not be authorized t o do so.
These Rules do no abrogate any such authority.
[19] Failure to comply with an obligation or prohibition imposed b y a Rule
is a basis for invoking the disciplinary process. The Rules presuppose that
disciplinary assessment of a lawyer's conduct will be made on the basis of
the facts and circumstances as they existed at the time of the conduct in
question and in recognition of the fact that a lawyer often has t o act upon
uncertain or incomplete evidence of the situation. Moreover, the Rules
presuppose that whether or not discipline should be imposed for a
violation, and the severity of a sanction, depend on all the circumstances,
such as t h e willfulness and seriousness of the violation, extenuating factors
and whether there have been previous violations.
[20] Violation of a Rule should not itself give rise t o a cause of action
against a lawyer nor should it create any presumption in such a case that a
legal duty has been breached. I n addition, violation of a Rule does not

necessarily warrant any other nondisciplinary remedy, such as
disqualification of a lawyer in pending litigation. The Rules are designed to
provide guidance to lawyers and to provide a structure for regulating
conduct through disciplinary agencies. They are not designed to be a basis
for civil liability. Furthermore, the purpose of the Rules can be subverted
when they are invoked by opposing parties as procedural weapons. The
fact that a Rule is a just basis for a lawyer's self-assessment, or for
sanctioning a lawyer under the administration of a disciplinary authority,
does not imply that an antagonist in a collateral proceeding or transaction
has standing to seek enforcement of the Rule. Nevertheless, since the
Rules do establish standards of conduct by lawyers, a lawyer's violation of
a Rule may be evidence of breach of the applicable standard of conduct.

[21]The Comments accompanying each Rule explains and illustrates the
meaning and purpose of the Rule. The Preamble and this note on Scope
provide general orientation. The Comments are intended as guides to
interpretation, but the text of each Rule is authoritative.

Colorado Supreme Court Rules of Professional Conduct Committee-- Ethics 2000 Subcommittee
Rule 3.3 and 4.1 Comparison
Current Colorado Rule

Former ABA Model Rule

ABA Ethics 2000 Rule

Version approved by full
Committee

Same as current Colorado
rule

(a) a lawyer shall not
knowingly
(1) make a false statement
of fact or law to a tribunal
or fail to correct a false
statement of material fact
or law previously made to
the tribunal by the lawyer

(a) A lawyer shall not
knowingly
(I) make a false statement
of material fact or law to a
tribunal or fail to correct a
false statement of material
fact or law previously made
to the tribunal by the
lawyer

Rule 3.3

(a) A lawyer shall not
knowingly
(1) make a false statement
of material fact or law to a
tribunal;
(2) fail to disclose a
material fact to a tribunal
when disclosure is
necessary to avoid assisting
a criminal or fraudulent act
by the client

Rule 4.1

In the course of
representing a client a
lawyer .shallnot knowingly
(a) make a false or
misleading statement of
fact or law to a third
person; or
(b) fail to disclose a
material fact to a third
person when disclosure is
necessary to avoid assisting
a criminal or fiaudulent act
by a client, unless
disclosure is prohibited by
Rule 1.6

In the course of
representing a client a
lawyer shall not knowingly
(a) make a false statement
of material fact or law to a
third person; or (b) fail to
disclose a material fact to a
third person when
disclosure is necessary to
avoid assisting a criminal
or fiaudulent act by a client,
unless disclosure is
prohibited by Rule 1.6

In the course of
representing a client a
lawyer shall not knowingly:
(a) make a false statement
of material fact or law to a
third person; or
(b) fail to disclose a
material fact to a third
person when disclosure is
necessary to avoid assisting
a criminal or fiaudulent act
by a client, unless
disclosure is prohibited by
Rule 1.6

Subcommittee Proposal
Identical to ABA Ethics
2000 Rule (column to left)
-deletes words "or
misleading", added by Ad
Hoc Committee
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COLORADO SUPREME COURT
COMMITTEE ON RULES OF PROFESSIONAL CONDUCT
ETHICS 2000 SUBCOMMITTEE
FINAL REPORT
September 15,2005
At long last, the Subcommittee has completed its review of the ABA Ethics 2000 Model
Rules of Professional Conduct. This is the Final Report of the Subcommittee.
Preamble. Zealousness and Zealots.
At the last Committee meeting, the Committee directed the Subcommittee to make
revisions to the Preamble to make clear what "zealously" means and doesn't mean in the
representation of a client by a lawyer. In carrying out this direction of the Committee, the
Subcommittee focused upon the last sentence of Comment [9] to the Preamble and Scope of the
ABA Ethics 2000 Model Rules. That sentence reads as follows:
"These principles include the lawyer's obligation zealously to protect
and pursue a client's legitimate interests, within the bounds of the law,
while maintaining a professional, courteous and civil attitude toward all
persons involved in the legal system."
A minority of the Subcommittee is of the view that this sentence is sufficient to disabuse
any reasonable reader of the notion that the concept of zealous representation requires or
authorizes "Rambo" tactics and other unprofessional actions. A majority of the Subcommittee
believes, on the other hand, that the quoted sentence, while certainly on point, needs to be
strengthened. Accordingly, a divided Subcommittee recommends that the last sentence of ABA
Ethics 2000 Comment [9] be revised and expanded into the following two sentences:
"These principles include the lawyer's obligation zealously to protect
and pursue a client's legitimate interests, within the bounds of the law.
Zealousness does not, under any circumstances, justify conduct that is
unprofessional, discourteous or uncivil toward any person involved in
the legal system."

\

Rule 1.17. Based upon prior directions of the full Committee, minor, non-substantive
changes were made to the prior Subcommittee proposal. In addition, the Comments were revised
to conform with the prior decision of the Committee to delete the ABA Ethics 2000 requirement
for a court order where notice of the sale is not actually received by the client.

Rule 4.4. ABA Ethics 2000 Rule 4.4(b) and the associated comments wade into one of
the more vexing problems facing lawyers and the courts. Modern technologies, particularly
email, facilitate the communication of information but also facilitate erroneous transmissions of
confidential information. The ease of sending or forwarding email communications invites the
transmission of confidential information to those who should not have access to the information.
In litigation matters, the tremendous cost and burden of scouring hundreds, even thousands of
emails for confidential information that should be redacted or not produced at all, virtually
guarantees that errors will be made no matter how careful lawyers and their staff may be.
Inevitably, the question arises as to the lawyer's ethical and legal duties upon receipt of
information that was transmitted by mistake to the lawyer.
ABA Ethics 2000 Rule 4.4(b) addresses part of this issue. It provides that a lawyer who
receives a document relating to the representation of the lawyer's client and knows or reasonably
should know that the document was inadvertently sent shall promptly notify the sender. The
sender may then apply for a court order with respect to use of the information. The imposition of
this duty is non-controversial. What is controversial is what, if any, additional duties, as a matter
of law and legal ethics, are imposed upon the lawyer-recipient.

)

Many state bar ethics committees and courts have addressed this issue. The Colorado
Bar Association Ethics Committee, in its Formal Opinion 108, has opined that when a lawyer
actually knows of the inadvertence of the disclosure before examining the privileged or
confidential documents, the lawyer must, as a matter of legal ethics, not examine the documents
and must abide by the sending lawyer's instructions as to their disposition. The opinions of the
CBA Ethics Committee are not, of course, binding upon the Colorado Supreme Court, or anyone
else.
One of the proposals considered by the Subcommittee was essentially the CBA Ethics
Committee formulation. Those members in support of such a formulation believe that the Court
should define lawyers' obligations in the rules, thus providing definitive guidance in this difficult
area. Despite the reasoning of the CBA Ethics Committee, a majority of the Subcommittee
rejected this proposal, citing uniformity concerns. Accordingly, a majority of the Subcommittee
recommends the adoption of the text of ABA Ethics 2000 Rule 4.4, without any changes.
The Ad Hoc Committee also recommended the adoption of ABA Ethics 2000 Rule 4.4
but recommended the deletion of Comment [3]. The Subcommittee disagrees with the deletion
of Comment [3]. Comment [3] provides a safe-harbor of sorts to lawyers who erroneously
receive confidential information. The Comment provides that in those circumstances where the
lawyer is not compelled either by ethics rules or other law to return the information unread, the
lawyer has professional discretion to return the information and by doing so, does not violate the
duty of loyalty imposed by the Rules of Professional Conduct. The Subcommittee believes that
the recognition of such professional discretion is salutary, regardless of whether the rule is
modified as proposed by the minority who would adopt the CBA Ethics Committee formulation.
Some members noted, however, that Comment [3] may be inconsistent with the duties opined in
CBA Ethics Committee Formal Opinion 108 because, if a lawyer has an ethical duty not to read

the mistakenly sent communication, then there is no professional discretion involved in such a
circumstance.
In summary, the Subcommittee recommends the adoption of ABA Ethics 2000 Rule 4.4
together with the Model comments, without any changes.
Rule 5.5. Unauthorized Practice of Law; Multijurisdictional Practice of Law. The
principal issue debated by the Subcommittee was whether notice to clients should be required
whenever a disbarred or suspended lawyer (hired by a lawyer or law firm as a paralegal or in
another non-lawyer capacity) has "professional contact" with a client of the law firm. A majority
(by one vote) of the Subcommittee is of the opinion that such notice is essential to avoid
misleading clients of the firm as to the licensure status of the disbarred or suspended lawyer.
The Subcommittee members in the minority believe that it is the supervisory lawyer's
responsibility to ensure that the disbarred or suspended lawyer does not perform tasks that could
not be legally performed by a non-lawyer and that the written notice requirement was unfair and
overbroad.
Rules 6.1 through 6.5. Each of these rules, recommended for adoption by the Colorado
Ad Hoc Committee, were not controversial and the Subcommittee recommends the adoption of
each of these rules with the minor changes recommended by the Colorado Ad Hoc Committee.
Rule 7.1. The Colorado Ad Hoc Committee recommended the retention of existing Colo.
RPC 7.1, instead of the ABA Ethics 2000 rule. The Subcommittee unanimously agrees with that
recommendation. Over the past years, the Colorado Supreme Court has made a number of
changes to the former ABA Model Rule 7.1. These changes provide more substance and
guidance than both former ABA Model Rule 7.1 and ABA Ethic 2000 Rule 7.1. The Colorado
Rule appears to work fairly well in practice.
However, the Ad Hoc Committee recommended the deletion of existing Colo. RPC
7.l(a)(2) because ABA Ethics 2000 Rule 8.4(e) now contains some (but not all) of what is now
contained in Colo. RPC 7.l(a)(2). The Subcommittee agrees only in part with the Colorado Ad
Hoc Committee on this point. We agree with the deletion of the second clause of existing
7.l(a)(2) because that clause is now contained in Rule 8.4(e) and because that prohibition
transcends the reach of the seven series of the rules. The first clause of existing Colo. RPC
7.l(a)(2), however, is particularly applicable to advertising by lawyers and thus belongs in Rule
7.1. Accordingly, the Subcommittee unanimously recommends that existing Colo. RPC 7.1 be
retained as a new subsection 7.l(a)(3) to read as follows:
"is likely to create an unjustified expectation about results the lawyer can
achieve."
In addition, in the course of reviewing existing Colorado Rule 7.3, the Subcommittee
determined that one of its provisions should be moved from Rule 7.3 to have more universal
\

application in Rule 7.1. Colo. RPC 7.3 (d)(2) prohibits communications that ". . . resemble legal
pleadings or other legal documents." The Subcommittee believes that all marketing
communications involving a lawyer's services, not just targeted communications governed by
Rule 7.3, should be subject to the same proscription. Colo. RPC 7.l(c) already prohibits the
sending of advertising or advertising or solicitation material by restricted forms of delivery, such
as certified or registered mail because such forms of delivery are misleading in that they imply
that'the content is of greater import than it actually is. Lawyer advertising as well as solicitations
that resembles legal process or papers are similarly misleading and should be prohibited.
In summary, the Subcommittee recommends the retention of existing Colo. RPC 7.1 with
two changes: (1) the inclusion of the first phrase of existing Rule 7.l(a)(2) into a new subsection
7.l(a)(3) and (2) the insertion of the substance of existing Rule 7.3 (d)(2) into existing Rule
7.l(c).
Rule 7.2 Advertising.
The Subcommittee recommends the adoption of ABA Ethics 2000 Rule 7.2, with the
changes recommended by the Colorado Ad Hoc Committee. There is a typographical error in
the Colorado Ad Hoc Committee's proposal. Subsection (a) should read as follows:
"Subject to the requirements of Rules 7.1 and 7.3, a lawyer may
advertise services through written, recorded or electronic
communication, including public media."
Rule 7.3. Direct Contact with Prospective Clients.
The Colorado Ad Hoc Committee recommended the adoption of ABA Ethics 2000 Rule
7.3, with several changes to reflect the existing content of Colo. RPC 7.3. The Subcommittee
agrees with the Ad Hoc Committee's recommendation with a few minor changes. First, the
Subcommittee recommends the deletion of the references to Rules 7.1, 7.2 7.3(a) and 7.3(b) in
subsection (c) of Rule 7.3. Aside from the awkwardness of these cross references, the
Subcommittee is concerned that the inclusion of these cross references could result in an
unintended construction that where rules do not specifically mention other rules that are
applicable, that the other rules are not applicable. That is inconsistent with the concept that the
rules form a code. Many rules may be applicable to any particular conduct and it is impossible
and unwise to attempt to catalog every rule that may be applicable to particular conduct.
Second, for the same reason, the Subcommittee recommends the deletion of the words
"governed by this Rule 7.3" from subsection (d). This reference is unnecessary and potentially
misleading.
Finally, as noted above with reference to Rule 7.1, the Subcommittee recommends
moving the substance of Rule 7.3(d)(2) to Rule 7.1, necessitating the renumbering of subsection
(d)(3).

Rule 7.4 Communication of Fields of Practice

The Colorado Ad Hoc Committee recommended the adoption of ABA Ethics 2000 Rule
7.4, with two exceptions: (1) the retention of Colo. RPC 7.4(f) (now Rule 7.4(e)), which requires
lawyers to qualify any claim of certification, except when contained on a lawyer's letterhead and
(2) the retention of Colo. RPC 7.4(a) in its current form. The Subcommittee agrees with these
recommendations and recommends the adoption of ABA Ethics 2000 Rule 7.4 with the changes
suggested by the Colorado Ad Hoc Committee.
Rule 7.5. Firm Names and Letterheads. The Ad Hoc Committee recommends the
adoption of ABA Ethics 2000 Rule 7.5. The Subcommittee agrees, but notes that this constitutes
a major change from the current Colorado rule. Under the current Colorado rule, trade names are
prohibited; this prohibition is reversed by the new Model Rule. Proponents of the reversal of the
prohibition point out that, in reality, trade names of law firms have been permitted for many
years. Many law firms contain the names of long-deceased partners or members and are thus
"trade names" in any meaningfbl sense. Most American jurisdictions have eliminated the ban
upon trade names.
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Rule 7.6. Political Contributions to Obtain Legal Engagements or Appointments by
Judges. The Ad Hoc Committee recommended the adoption of ABA Ethics 2000 Rule 7.6
without change. There was no change from the earlier Model Rule 7.6. However, Colorado has
not previously adopted Rule 7.6, so this would be a new rule for Colorado. The Subcommittee
agrees with the Colorado Ad Hoc Committee that this rule, which explicitly prohibits "pay to
play" practices, is salutary and recommends its adoption without any changes.
Rule 8.1. Bar Admissions and Disciplinary Matters. The Colorado Ad Hoc Committee
recommended the adoption of the text of ABA Ethics 2000 Model Rule 8.1, with minor changes
to clarify that bar applicants and respondents in disciplinary proceedings must correct any
misstatements in such proceedings. The Colorado Ad Hoc Committee also recommended the
retention of the good faith challenge concept that currently appears in the comment to Colo. RPC
8.1. The Subcommittee agrees with both of these recommendations.
Rule 8.2. Judicial and Legal Officials. ABA Ethics 2000 Rule 8.2 is identical to the
prior Model Rule and existing Colo.RPC 8.2. Both the Colorado Ad Hoc Committee and the
Subcommittee recommend the adoption of this rule.
Rule 8.3. Reporting Professional Misconduct. The Colorado Ad Hoc Committee
recommended the adoption of ABA Ethics 2000 Rule 8.3 subject to the modification of
subsection (c) to reflect the Colorado Supreme Court's recent change to that rule. The
Subcommittee agrees with the Ad Hoc Committee's recommendation.
Rule 8.4. Misconduct. Current Colo. RPC 8.4 contains two provisions that are not found
in either the former or present Model Rule. The first non-uniform provision, found in Colo.RPC
8.4(g), prohibits Colorado lawyers from "engag[ing] in conduct which violates accepted
standards of legal ethics." The Colorado Ad Hoc Committee recommended the deletion of this
non-uniform subsection on the basis that the Rules of Professional Conduct prescribe the

"standards of legal ethics" and that the subsection is either superfluous, or worse, establishing
some undefined and unknown additional standards. The Subcommittee agrees that Colo.RPC
8.4(g) should be deleted for the same reasons relied upon by the Ad Hoc Committee.
As to the second non-uniform provision, the Ad Hoc Committee recommended the
retention of existing Colo. RPC 8.4(h) which prohibits lawyers from "engag[ing] in any other
conduct that adversely reflects on the lawyer's fitness to practice law." By one vote, the
Subcommittee defeated a proposal to eliminate Colo. RPC 8.4 (h) entirely. The Subcommittee
then addressed, and a majority of the Subcommittee concluded, that while the concept embodied
by existing Colo. RPC 8.4(h) should remain in the rules, Colo. RPC 8.4(h) as written is
overbroad and provides inappropriate and unbridled discretion to the prosecuting authority. The
Subcommittee performed a review of those disciplinary cases where discipline was imposed by
the Colorado Supreme Court (or the PDQ based upon a violation of Colo. RPC 8.4(h). It appears
that the gravamen of the offense in each of these cases is that the lawyer engaged in conduct that
intentionally and wrongfully harmed another person, usually, but not always, in connection to the
lawyer's practice of law. In the Subcommittee's view, such conduct, when it reflects adversely
on a lawyer's fitness to practice law, should be subject to discipline. Therefore, the
Subcommittee recommends that Rule 8.4(h) read as follows:
"Engage in any conduct that directly, intentionally, and wrongfully harms others and that
adversely reflects on a lawyer's fitness to practice law."

i
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The Subcommittee also debated more generally the concept of whether a lawyer should
be subject to discipline for private conduct, i.e, conduct that does not arise in connection with the
lawyer's practice of law. Both current Colo.RPC 8.4(c) and ABA Ethics 2000 Rule 8.4(c)
permit discipline without regard to whether the conduct arises in connection with the practice of
law. A large majority of the Subcommittee voted to retain this concept, which also is consistent
with the Colorado Supreme Court's decisions.

Rule 8.5. Disciplinary Authority; Choice of Law. ABA Ethics 2000 Rule 8.5(b) adds a
needed choice of law provision to the rules of professional conduct. It follows generally
accepted principles of conflicts of law. The Ad Hoc Committee recommended the adoption of
ABA Ethics 2000 Model Rule 8.5 with the addition of a non-uniform comment to make it clear
that a lawyer who practices law in Colorado pursuant to CRCP 220 through 222, is subject to the
disciplinaryjurisdiction of this state. The Subcolnmittee agrees with the Colorado Ad Hoc
Committee's recommendations.
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PREAMBLE AND SCOPE
PREAMBLE: A LAWYER'S RESPONSIBILITIES
[I] A lawyer, as a member of the legal profession, is a representative of clients, an officer of the
legal system and a public citizen having special responsibility for the quality ofjustice.
[2] As a representative of clients, a lawyer performs various functions. As advisor, a lawyer
provides a client with an informed understanding of the client's legal rights and obligations and explains
their practical implications. As advocate, a lawyer zealously asserts the client's position under the rules of
the adversary system. As negotiator, a lawyer seeks a result advantageous to the client but consistent with
requirements of honest dealings with others. As an evaluator, a lawyer acts by examining a client's legal
affairs and reporting about them to the client or to others.
[3] In addition to these representational functions, a lawyer may serve as a third-party neutral, a
nonrepresentational role helping the parties to resolve a dispute or other matter. Some of these Rules
apply directly to lawyers who are or have served as third-party neutrals. See, e.g., Rules 1.12 and 2.4. In
addition, there are Rules that apply to lawyers who are not active in the practice of law or to practicing
lawyers even when they are acting in a nonprofessional capacity. For example, a lawyer who commits
fraud in the conduct of a business is subject to discipline for engaging in conduct involving dishonesty,
fraud, deceit or misrepresentation. See Rule 8.4.
\
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[4] In all professional functions a lawyer should be competent, prompt and diligent. A lawyer
should maintain communication with a client concerning the representation. A lawyer should keep in
confidence information relating to representation of a client except so far as disclosure is required or
permitted by the Rules of Professional Conduct or other law.
[5] A lawyer's conduct should conform to the requirements of the law, both in professional
service to clients and in the lawyer's business and personal affairs. A lawyer should use the law's
procedures only for legitimate purposes and not to harass or intimidate others. A lawyer should
demonstrate respect for the legal system and for those who serve it, including judges, other lawyers and
public officials. While it is a lawyer's duty, when necessary, to challenge the rectitude of official action, it
is also a lawyer's duty to uphold legal process.
[6] As a public citizen, a lawyer should seek improvement of the law, access to the legal system,
the administration of justice and the quality of service rendered by the legal profession. As a member of a
learned profession, a lawyer should cultivate knowledge of the law beyond its use for clients, employ that
knowledge in reform of the law and work to strengthen legal education. In addition, a lawyer should
further the public's understanding of and confidence in the rule of law and the justice system because
legal institutions in a constitutional democracy depend on popular participation and support to maintain
their authority. A lawyer should be mindful of deficiencies in the administration of justice and of the fact
that the poor, and sometimes persons who are not poor, cannot afford adequate legal assistance.
Therefore, all lawyers should devote professional time and resources and use civic influence to ensure
equal access to our system of justice for all those who because of economic or social barriers cannot
afford or secure adequate legal counsel. A lawyer should aid the legal profession in pursuing these
objectives and should help the bar regulate itself in the public interest.
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171 Many of a lawyer's professional responsibilities are prescribed in the Rules of Professional
Conduct, as well as substantive and procedural law. However, a lawyer is also guided by personal
conscience and the approbation of professional peers. A lawyer should strive to attain the highest level of
skill, to improve the law and the legal profession and to exemplify the legal profession's ideals of public
service.
[8] A lawyer's responsibilities as a representative of clients, an officer of the legal system and a
public citizen are usually harmonious. Thus, when an opposing party is well represented, a lawyer can be
a zealous advocate on behalf of a client and at the same time assume that justice is being done. So also, a
lawyer can be sure that preserving client confidences ordinarily serves the public interest because people
are more likely to seek legal advice, and thereby heed their legal obligations, when they know their
communications will be private.
[9] In the nature of law practice, however, conflicting responsibilities are encountered. Virtually
all difficult ethical problems arise from conflict between a lawyer's responsibilities to clients, to the legal
system and to the lawyer's own interest in remaining an ethical person while earning a satisfactory living.
The Rules of Professional Conduct often prescribe terms for resolving such conflicts. Within the
framework of these Rules, however, many difficult issues of professional discretion can arise. Such issues
must be resolved through the exercise of sensitive professional and moral judgment guided by the basic
principles underlying the Rules. These principles include the lawyer's obligation zealously to protect and
pursue a client's legitimate interests, within the bounds of the law. Zealousness does not, undcr anv
. ..
circumstances. iustirv conduct that is -unprofessional,
courteous and mcivil
a%i&detoward
&=persons
involved in the legal system.
[lo] The legal profession is largely self-governing. Although other professions also have been
granted powers of self-government, the legal profession is unique in this respect because of the close
relationship between the profession and the processes of government and law enforcement. This
connection is manifested in the fact that ultimate authority over the legal profession is vested largely in
the courts.

[ l 11 To the extent that lawyers meet the obligations of their professional calling, the occasion for
governlnent regulation is obviated. Self-regulation also helps maintain the legal profession's
independence from government domination. An independent legal profession is an important force in
preserving government under law, for abuse of legal authority is more readily challenged by a profession
whose members are not dependent on government for the right to practice.
[12] The legal profession's relative autonomy carries with it special responsibilities of selfgovernment. The profession has a responsibility to assure that its regulations are conceived in the public
interest and not in furtherance of parochial or self-interested concerns of the bar. Every lawyer is
responsible for observance of the Rules of Professional Conduct. A lawyer should also aid in securing
their observance by other lawyers. Neglect of these responsibilities compromises the independence of the
profession and the public interest which it serves.

[I31 Lawyers play a vital role in the preservation of society. The fulfillment of this role requires
an understanding by lawyers of their relationship to our legal system. The Rules of Professional Conduct,
when properly applied, serve to define that relationship,
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SCOPE
[14] The Rules of Professional Conduct are rules of reason. They should be interpreted with
reference to the purposes of legal representation and of the law itself. Some of the Rules are imperatives,
cast in the terms "shall" or "shall not. These define proper conduct for purposes of professional discipline.
Others, generally cast in the term "may," are permissive and define areas under the Rules in which the
lawyer has discretion to exercise professional judgment. No disciplinary action should be taken when the
lawyer chooses not to act or acts within the bounds of such discretion. Other Rules define the nature of
relationships between the lawyer and others. The Rules are thus partly obligatory and disciplinary and
partly constructive and descriptive in that they define a lawyer's professional role. Many of the
Comments use the term "should." Comments do not add obligations to the Rules but provide guidance for
practicing in compliance with the Rules.
[15] The Rules presuppose a larger legal context shaping the lawyer's role. That context includes
court rules and statutes relating to matters of licensure, laws defining specific obligations of lawyers and
substantive and procedural law in general. The Comments are sometimes used to alert lawyers to their
responsibilities under such other law.

I
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[16] Compliance with the Rules, as with all law in an open society, depends primarily upon
understanding and voluntary compliance, secondarily upon reinforcement by peer and public opinion and
finally, when necessary, upon enforcement through disciplinary proceedings. The Rules do not, however,
exhaust the moral and ethical considerations that should inform a lawyer, for no worthwhile human
activity can be completely defined by legal rules. The Rules simply provide a framework for the ethical
practice of law.
[17] Furthermore, for purposes of determining the lawyer's authority and responsibility, principles
of substantive law external to these Rules determine whether a client-lawyer relationship exists. Most of
the duties flowing from the client-lawyer relationship attach only after the client has requested the lawyer
to render legal services and the lawyer has agreed to do so. But there are some duties, such as that of
confidentiality under Rule 1.6, that attach when the lawyer agrees to consider whether a client-lawyer
relationship shall be established. See Rule 1.18. Whether a client-lawyer relationship exists for any
specific purpose can depend on the circumstances and may be a question of fact.
[18] Under various legal provisions, including constitutional, statutory and common law, the
responsibilities of government lawyers may include authority concerning legal matters that ordinarily
reposes in the client in private client-lawyer relationships. For example, a lawyer for a government
agency may have authority on behalf of the government to decide upon settlement or whether to appeal
from an adverse judgment. Such authority in various respects is generally vested in the attorney general
and the state's attorney in state government, and their federal counterparts, and the same may be true of
other governlnent law officers. Also, lawyers under the supervision of these officers may be authorized to
represent several government agencies in intragovernmental legal controversies in circumstances where a
private lawyer could not represent multiple private clients. These Rules do not abrogate any such
authority.
[19] Failure to comply with an obligation or prohibition imposed by a Rule is a basis for invoking
the disciplinary process. The Rules presuppose that disciplinary assessment of a lawyer's conduct will be
made on the basis of the facts and circumstances as they existed at the time of the conduct in question and
in recognition of the fact that a lawyer often has to act upon uncertain or incomplete evidence of the
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situation. Moreover, the Rules presuppose that whether or not discipline should be imposed for a
violation, and the severity of a sanction, depend on all the circumstances, such as the willfulness and
seriousness of the violation, extenuating factors and whether there have been previous violations.
[20] Violation of a Rule should not itself give rise to a cause of action against a lawyer nor should
it create any presumption in such a case that a legal duty has been breached. In addition, violation of a
Rule does not necessarily warrant any other nondisciplinary remedy, such as disqualification of a lawyer
in pending litigation. The Rules are designed to provide guidance to lawyers and to provide a structure for
regulating conduct through disciplinary agencies. They are not designed to be a basis for civil liability.
Furthermore, the purpose of the Rules can be subverted when they are invoked by opposing parties as
procedural weapons. The fact that a Rule is a just basis for a lawyer's self-assessment, or for sanctioning a
lawyer under the administration of a disciplinary authority, does not imply that an antagonist in a
collateral proceeding or transaction has standing to seek enforcement of the Rule. Nevertheless, since the
Rules do establish standards of conduct by lawyers, a lawyer's violation of a Rule may be evidence of
breach of the applicable standard of conduct.
[21] The Comment accompanying each Rule explains and illustrates the meaning and purpose of
the Rule. The Preamble and this note on Scope provide general orientation. The Comments are intended
as guides to interpretation, but the text of each Rule is authoritative.
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RULE 1.17: SALE OF LAW PRACTICE
A lawyer or a law firm may sell or purchase a law practice, or an area of practice, including good
will, if the following conditions are satisfied:
(a)
has been
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The seller ceases to engage in the private practice of law, or in the area of practice that
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(b)

The entire practice, or the entire area of practice, is sold to one or more lawyers or law

(c)

The seller gives written notice to each of the seller's clients regarding:

firms;
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(1)

the proposed sale;

(2)

the client's right to retain other counsel or to take possession of the file; and

the fact that the client's consent to the transfer of the client's files will be
(3)
presumed if the client does not take any action or does not otherwise object within sixty (60) days of
mailing of the notice to the client at the client's last known addres-.
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The fees charged clients shall not be increased by reason of the sale.

Comment to RULE 1.17 SALE OF LAW PRACTICE

The practice of law is a profession, not merely a business. Clients are not commodities
[I]
that can be purchased and sold at will. Pursuant to this Rule, when a lawyer or an entire firm ceases to
practice, or ceases to practice in an area of law, and other lawyers or firms take over the representation,
the selling lawyer or firm may obtain compensation for the reasonable value of the practice as may
withdrawing partners of law firms. See Rules 5.4 and 5.6.
Termination of Practice by the Seller
The requirement that all of the private practice, or all of an area of practice, be sold is
[2]
satisfied if the seller in good faith makes the entire practice, or the area of practice, available for sale to
the purchasers. The fact that a number of the seller's clients decide not to be represented by the purchasers
but take their matters elsewhere, therefore, does not result in a violation. Return to private practice as a
result of an unanticipated change in circumstances does not necessarily result in a violation. For example,
a lawyer who has sold the practice to accept an appointment to judicial office does not violate the
requirement that the sale be attendant to cessation of practice if the lawyer later resumes private practice
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upon being defeated in a contested or a retention election for the office or resigns from a judiciary
position.
The requirement that the seller cease to engage in the private practice of law does not
[3]
prohibit employment as a lawyer on the staff of a public agency or a legal services entity that provides
legal services to the poor, or as in-house counsel to a business.
The Rule permits a sale of an entire practice attendant upon retirement from the private
[4]
practice of law within the jurisdiction. Its provisions, therefore, accommodate the lawyer who sells the
practice upon the occasion of moving to another state. -z
:z- 1

This Rule also permits a lawyer or law firm to sell an area of practice. If an area of
[5]
practice is sold and the lawyer remains in the active practice of law, the lawyer must cease accepting any
matters in the area of practice that has been sold, either as counsel or co-counsel or by assuming joint
responsibility for a matter in connection with the division of a fee with another lawyer as would otherwise
be permitted by Rule 1.5(e). For example, a lawyer with a substantial number of estate planning matters
and a substantial number of probate administration cases may sell the estate planning portion of the
practice but remain in the practice of law by concentrating on probate administration; however, that
practitioner may not thereafter accept any estate planning matters. Although a lawyer who leaves a
jurisdiction or geographical area typically would sell the entire practice, this Rule permits the lawyer to
limit the sale to one or more areas of the practice, thereby preserving the lawyer's right to continue
practice in the areas of the practice that were not sold.
Sale of Entire Practice or Entire Area of Practice
The Rule requires that the seller's entire practice, or an entire area of practice, be sold.
[6]
The prohibition against sale of less than an entire practice area protects those clients whose matters are
less lucrative and who might find it difficult to secure other counsel if a sale could be limited to
substantial fee-generating matters. The purchasers are required to undertake all client matters in the
practice or practice area, subject to client consent. This requirement is satisfied, however, even if a
purchaser is unable to undertake a particular client matter because of a conflict of interest.
Client Confidences, Consent and Notice
Negotiations between seller and prospective purchaser prior to disclosure of information
[7]
relating to a specific representation of an identifiable client no more violate the confidentiality provisions
of Model Rule 1.6 than do preliminary discussions concerning the possible association of another lawyer
or mergers between firms, with respect to which client consent is not required. Providing the purchaser
access to client-specific information relating to the representation and to the file, however, requires client
consent. The Rule provides that before such information can be disclosed by the seller to the purchaser
written notice must be mailed to the client at the client's last known address. The notice
~ identity of the
must i n c l u d the
purchaser, and the client must be told that the decision to consent or make other arrangements must be
made within 9 4 a d a y s of the mailing of the notice. If nothing is heard from the client within that time,
consent to the sale is presumed.
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All the elements of client autonomy, including the client's absolute right to discharge a
[9]
lawyer and transfer the representation to another, survive the sale of the practice or area of practice.
Fee Arrangements Between Client and Purchaser
[lo] The sale may not be financed by increases in fees charged the clients of the practice.
Existing agreements between the seller and the client as to fees and the scope of the work must be
honored by the purchaser.
Other Applicable Ethical Standards
[ l l ] Lawyers participating in the sale of a law practice or a practice area are subject to the
ethical standards applicable to involving another lawyer in the representation of a client. These include,
for example, the seller's obligation to exercise competence in identifying a purchaser qualified to assume
the practice and the purchaser's obligation to undertake the representation competently (see Rule 1.1); the
obligation to avoid disqualifying conflicts, and to secure the client's informed consent for those conflicts
that can be agreed to (see Rule 1.7 regarding conflicts and Rule l.O(e) for the definition of informed
consent); and the obligation to protect information relating to the representation (see Rules 1.6 and 1.9).
[12] If approval of the substitution of the purchasing lawyer for the selling lawyer is required
by the rules of any tribunal in which a matter is pending, such approval must be obtained before the
matter can be included in the sale (see Rule 1.16).
Applicability of the Rule
[13] This Rule applies to the sale of a law practice by representatives of a deceased, disabled
or disappeared lawyer. Thus, the seller may be represented by a non-lawyer representative not subject to
these Rules. Since, however, no lawyer may participate in a sale of a law practice which does not conform
to the requirements of this Rule, the representatives of the seller as well as the purchasing lawyer can be
expected to see to it that they are met.
[14] Admission to or retirement from a law partnership or professional association, retirement
plans and similar arrangements, and a sale of tangible assets of a law practice, do not constitute a sale or
purchase governed by this Rule.
[15] This Rule does not apply to the transfers of legal representation between lawyers when
such transfers are unrelated to the sale of a practice or an area of practice.
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RULE 1.17 -SALE OF LAW PRACTICE
A lawyer or law firm may sell or purchase a private law practice, including good will, if
the following conditions are satisfied:
(a) The entire practice is sold to one or more lawyers or law firms.
@) The fees charged clients shall not be increased by reason of the sale, and a purchaser
shall not pass on the cost of good will to a client. The purchaser may, however, refuse to undertake the representation unless the client consents to pay fees regularly charged by the purchaser
for rendering substantially similar services to other clients prior to the initiation of the purchase
negotiations, except that any written fee agreements between seller and clients must be honored.
(c) Written notice of the pending sale shall be given at least sixty days prior to the date
of transfer of responsibility for the client's file. Incident to the sale the seller shall provide to
such client, via certified mail, return receipt requested, directed to the client's last known
address, written notice, which shall include:
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Rule 1.17

(1) notice of the fact of the proposed sale;
(2) the identity of the purchaser;
(3) the terms of any proposed change in the fee agreement permitted under
paragraph (c);
(4) notice of the client's right to retain other counsel or to take possession of the file; and
(5) notice that the client's consent to the transfer of the client's file to the purchaser will
be presumed if the client does not retain other counsel or otherwise object within 60 days of
receipt of the notice. If the purchaser has identified a conflict of interest that the client cannot
waive and that prohibits the purchaser from undertaking the client's matter, the notice shall
advise that the client should retain substitute counsel to assume the representation and arrange
to have the substitute counsel contact the seller.
(d) The notice may describe the purchaser's qualifications, including the seller's opinion
of the purchaser's suitability and competence to assume representation of the client, but only if
the seller has made a reasonable effort to arrive at an informed opinion.
(e) If certified mail is not effective to give the client notice, the seller, or the purchaser in
the event the selling lawyer is deceased or disabled, shall take such steps as may be reasonable
under the circumstances to give the client actual notice of the proposed sale and the other information required in paragraph (c). If no response to the notice is received within 60 days of the
mailing of such notice, or in the event the client's rights would be prejudiced by a failure to act
during that time, the purchaser may act on behalf of the client until otherwise notified by the
client.
(0The sale of the goodwill of a law practice may be conditioned upon the seller ceasing
to engage in the private practice of law for a reasonable period of time within the geographical
area in which the practice had been conducted.
(g) If substitution of the purchasing lawyer or law firm in a pending matter is required
by the tribunal, the purchasing lawyer or law firm shall provide for same promptly.
@) Admission to or withdrawal from a partnership or professional company, retirement
plans, and similar arrangements, or a sale limited to tangible assets of a law practice is not a
purchase or sale for purposes of this rule.
(i) Notwithstanding Rule 1.5(d), the purchase price for the practice may be based upon
a portion of the fees collected from the clients of the law practice, even if the division of such
fees is not in proportion to the services performed or the responsibilities assumed by the seller
and purchaser.

Source: Entire Rule added June 12, 1997, effective July 1, 1997; (i) added and adopted and
comment amended and adopted April 18,2001, effective July 1,2001.

Comment
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This Rule permits a selling lawyer, law h,
or the representatives of a deceased, disabled or
disappeared lawyer to obtain compensation for the reasonable value of a private law practice in the
same manner as withdrawing partners or shareholders of law firms. See Rules 5.4 and 5.6. This Rule
does not apply to the transfer of responsibility for legal representation from one lawyer or firm to
another when such transfers are unrelated to the sale of a practice. For transfer of individual files in
other circumstances, see Rules 1.15(b) and 1.16(d).

Rule 1.17

Colorado Ethics Handbook

A lawyer participating in the sale of a law practice is subject to the ethical standards that
apply when involving another lawyer in the representation of a client. These include, for example, the
seller's obligation to act competently in identifying a purchaser qualified to assume the representation
of the client and the purchaser's obligation to undertake the representation competently, Rule 1.1; the
obligation to avoid disqualifying conflicts and to secure client consent after consultation for those
conflicts that can be waived, Rule 1.7; and the obligation to protect information relating to the representation, Rules 1.6 and 1.9.
All elements of client autonomy, including the client's absolute right to discharge a lawyer
and transfer the representation to another, survive the sale of the practice.

Selling Entire Practice
When a lawyer is closing a private practice, the lawyer may negotiate with a purchaser for
the reasonable value of the practice that has been developed by the seller. A seller may agree to transfer matters in one legal field to one purchaser, while transferring matters in another legal field to a
separate purchaser. However, a lawyer may not sell individual files piecemeal.
The seller remains responsible for handling all clients' matters until the files are transferred
under this rule.

Termination of Practice by the Seller
'

)

The requirement that all of the private practice be sold is satisfied if the seller in good faith
makes the entire practice available for sale to one or more purchasers. The fact that a number of the
seller's clients decide not to be represented by the purchaser but take their matters elsewhere, therefore, does not result in a violation. Neither does a return to private practice as a result of an unanticipated change in circumstances result in a violation. For example, a lawyer who has sold the practice .
to accept an appointment to judicial office does not violate the requirement that the sale be attendant
to cessation of practice if the lawyer later refllmes practice upon being defeated in a retention election
for the office.
The requirement that the seller cease to engage in the private practice does not prohibit
employment as a lawyer on the staff of a public agency or a legal services
services to the poor, or as in-house counsel to a business.
.
The rule permits a sale attendant upon retirement from the private
state of Colorado. Its provisions, therefore, accommodate the lawyer who sells the practice upon the
occasion of moving to another state.

Conflicts
The practice may be sold to one or more lawyers or firms so long as the seller presents all
clients with the opportunity to obtain competent representation.
Since the number of client matters and their nature directly bear on the valuation of good will
and therefore directly relate to selling the law practice, conflicts that cannot be waived by the client
and that prevent the prospective purchaser from undertaking the client's matter should be determined
promptly. If the purchaser identifies a conflict that the client cannot waive, information should be provided to the client to assist in locating substitute counsel. If the conflict can be waived by the client,
the purchaser should explain the implications and determine whether the client consents to the purchaser undertaking the representation. Initial screening with regard to conflicts, for the purpose of
determining the good will of the practice, need be no more intrusive than conflict screening of a
walk-in prospective client at the purchaser's firm.
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Client Confidences, Consent and Notice
Negotiations between the seller and prospective purchaser prior to disclosure of information
relating to a specific representation of an identifiable client can be conducted in a manner that does
not violate the confidentiality provisions of Rule 1.6 just as preliminary discussions are permissible
concerning the possible association of another lawyer or mergers between firms, with respect to
which client consent is not required. Providing the purchaser access to client-specific information
relating to the representation and to the file, however, requires client consent. The rule provides that
before such information can be disclosed by the seller to the purchaser the client must be given actual
written notice of the fact of the contemplated sale, including the identity of the purchaser, and must
be told that the decision to consent or make other arrangements must be made within 60 days. If
nothing is heard from the client within that time, consent to the transfer of the client's file to the identified purchaser is presumed.
A lawyer or law firm ceasing to practice cannot be required to remain in practice because
some clients cannot be given actual notice of the proposed purchase. The purchaser may represent
those clients who cannot be given actual notice of the proposed purchase or are not available to consent to the purchase or direct any other disposition of their files until otherwise notified by the client.
The purchaser shall preserve the confidences of the client.

Fee Arrangements Between Client and Purchaser

%
'

j

Paragraph (c) is intended to prohibit a purchaser from charging the former clients of the seller
a higher fee than the purchaser is charging the purchaser's existing clients. The sale may not be
financed by increases in fees charged the clients of the practice that is purchased. Existing agreements
between seller and the client as to fees and the scope of the work must be honored by the purchaser,
unless the client consents after consultation.
Adjustments for differences in the fee schedules of the seller and the purchaser should be
made between the seller and purchaser in valuing good will, and not between the client and the purchaser. If a written fee agreement exists between the seller and a client, the purchaser may not refuse
to undertake the representation unless the client consents to pay the higher fees the purchaser usually
charges. To prevent client financing of the sale, the higher fee the purchaser may charge must not
exceed the fees charged by the purchaser for substantially similar service rendered prior to the initiation of the purchase negotiations.

Deceased, Disabled or Disappeared Lawyer
Even though a nonlawyer seller representing the estate of a deceased, disabled or disappeared
lawyer is not subject to the Colorado Rules of Professional Conduct, a lawyer who participates in a
sale of a law practice must conform to this rule. Therefore, the purchasing lawyer must see that its
requirements are met.

ABA ETHICS 2000 VERSION

Rule 1.17
Sale of Law Practice
A lawyer or a law firm may sell or purchase a law practice, or an area of
law practice, including good will, if the following conditions are satisfied:
(a) The seller ceases to engage in the private practice of law, or in the
area of practice that has been sold, [in the geographic areal [in the
jurisdiction] (a jurisdiction may elect either version) in which the practice
has been conducted;
(b)The entire practice, or the entire area of practice, is sold to one or
more lawyers or law firms;
(c) The seller gives written notice to each of the seller's clients regarding:
(1)the proposed sale;
(2) the client's right to retain other counsel or to take possession of
the file; and
(3) the fact that the client's consent to the transfer of the client's
files will be presumed if the client does not take any action or does
not otherwise object within ninety (90) days of receipt of the notice.
If a client cannot be given notice, the representation of that client may
be transferred to the purchaser only upon entry of an order so authorizing
by a court having jurisdiction. The seller may disclose to the court in
camera information relating to the representation only to the extent
necessary to obtain an order authorizing the transfer of a file.
(d)The fees charged clients shall not be increased by reason of the sale.

COMMENT
[I] The practice of law is a profession, not merely a business. Clients are not commodities that can be purchased and sold at will. Pursuant to this Rule, when a lawyer
or an entire firm ceases to practice, or ceases to practice in an area of law, and other
lawyers or firms take over the representation, the selling lawyer or firm may obtain
compensation for the reasonable value of the practice as may withdrawing partners of
law firms. See Rules 5.4 and 5.6.

Termination of Practice by the Seller
[2] The requirement that all of the private practice, or all of an area of practice, be
sold is satisfied if the seller in good faith makes the entire practice, or the area of practice, available for sale to the purchasers. The fact that a number of the seller's clients
decide not to be represented by the purchasers but take their matters elsewhere, therefore, does not result in a violation. Return to private practice as a result of an unantic-

ipated change in circumstances does not necessarily result in a violation. For example,
a lawyer who has sold the practice to accept an appointment'to judicial office does not
violate the requirement that the sale be attendant to cessation of practice if the lawyer
later resumes private practice upon being defeated in a contested or a retention election
for the office or resigns from a judiciary position.
[31 The requirement that the seller cease to engage in the private practice of law
does not prohibit employment as a lawyer on the staff of a public agency or a legal services entity that provides legal services to the poor, or as in-house counsel to a business.
[4] The Rule permits a sale of an entire practice attendant upon retirement from the
private practice of law within the jurisdiction. Its provisions, therefore, accommodate
the lawyer who sells the practice on the occasion of moving to another state. Some
states are so large that a move from one locale therein to another is tantamount to leaving the jurisdiction in which the lawyer has engaged in the practice of law. To also
accommodate lawyers so situated, states may permit the sale of the practice when the
lawyer leaves the geographical m a rather than the pn.dction. The alternative desired
should be indicated by selecting one of the two provided for in Rule 1.17(a).
[51 This Rule also permits a lawyer or law firm to sell an area of practice. If an area
of practice is sold and the lawyer remains in the active practice of law, the lawyer must
cease accepting any matters in the area of practice that has been sold, either as counsel
or co-counsel or by assuming joint responsibility for a matter in connection with the
division of a fee with another lawyer as would otherwise be permitted by Rule 1.5(e).
For example, a lawyer with a substantial number of estate planning matters and a substantial number of probate administration cases may sell the estate planning portionof
the practice but remain in the practice of law by concentrating on probate adminjstration; however, that practitioner may not thereafter accept any estate planning matters.
Although a lawyer who leaves a jurisdiction or geographical area typically would sell
the entire practice, this Rule permits the lawyer to limit the sale to one or more areas of
the practice, thereby preserving the lawyer's right to continue practice in the areas of
the practice that were not sold.

Sale of Entire Practice or Entire Area of Practice
[6] The Rule requires that the seller's entire practice, or an entire area of practice,
be sold. The prohibition against sale of less than an entire practice area protects those
clients whose matters are less lucrative and who might find it difficult to secure other
counsel if a sale could be limited to substantial fee-generating matters. The purchasers
are required to undertake all client matters in the practice or practice area, subject to
client consent. This requirement is satisfied, however, even if a purchaser is unable to
undertake a particular client matter because of a conflict of interest.

Client Confidences, Consent and Notice
[7] Negotiations between seller and prospective purchaser prior to disclosure of
information relating to a specific representation of an identifiable client no more violate
the confidentiality provisions of Model Rule 1.6 than do preliminary discussions concerning the possible association of another lawyer or mergers between firms, with
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respect to which client consent is not required. Providing the purchaser access to clientspecific information relating to the representation and to the file, however, requires
client consent. The Rule provides that before such information can be disclosed by the
seller to the purchaser the client must be given actual written notice of the contemplated sale, including the identity of the purchaser, and must be told that the decision
to consent or make other arrangements must be made within 90 days. If nothing is
heard from the client within that time, consent to the sale is presumed.
[8] A lawyer or law firm ceasing to practice cannot be required to remain in practice because some clients cannot be given actual notice of the proposed purchase. Since
these clients cannot themselves consent to the purchase or direct any other disposition
of their files, the Rule requires an order from a court having jurisdiction authorizing
their transfer or other disposition. The Court can be expected to determine whether
reasonable efforts to locate the client have been exhausted, and whether the absent
client's legitimate interests will be served by authorizing the transfer of the file so that
the purchaser may continue the representation. Preservation of client confidences
requires that the petition for a court order be considered in camera. (A procedure by
which such an order can be obtained needs to be established in jurisdictions in which
it presently does not exist.)
[9] All elements of client autonomy including the client's absolute right to discharge a lawyer and transfer the representation to another, survive the sale of the practice or area of practice.

Fee Arrangements Between Client and Purchaser
[lo] The sale may not be financed by increases in fees charged the clients of the
practice. Existing arrangements between the seller and the client as to fees and the
scope of the work must be honored by the purchaser.

Other Applicable Eghical Standards
[Ill Lawyers participating in the sale of a law practice or a practice area are subject to the ethical standards applicable to involving another lawyer in the representation of a client. These include, for example, the seller's obligation to exercise
competence in identifying a purchaser qualified to assume the practice and the purchaser's obligation to undertake the representation competently (see Rule 1.1);the
obligation to avoid disqualifying conflicts, and to secure the client's informed consent
for those conflicts that can be agreed to (seeRule 1.7regarding conflicts and Rule l.O(e)
for the definition of informed consent); and the obligation to protect information relating to the representation (see Rules 1.6 and 1.9).
[12] If approval of the substitution of the purchasing lawyer for the selling lawyer
is required by the d e s of any tribunal in which a matter is pending, such approval
must be obtained before the matter can be included in the sale (see Rule 1.16).

Applicability of the Rule
[I31 This Rule applies to the sale of a law practice of a deceased, disabled or disappeared lawyer. Thus, the seller may be represented by a non-lawyer representative
not subject to these Rules. Since, however, no lawyer may participate in a sale of a law

ANNOTATED
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practice which does not conform to the requirements of this Rule, the representatives
of the seller as well as the purchasing lawyer can be expected to see to it that they are
[I41 Admission to or retirement from a law partnership or professional association, retirement plans and similar arrangements, and a sale of tangible assets of a law
practice, do not constitute a sale or purchase governed by this Rule.
[I51 This Rule does not apply to the transfers of legal representation between
lawyers when such transfers are unrelated to the sale of a practice or an area of practice.
.
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As proposed by Subcommittee 09-14-2005.
No changes fiom Colorado Ad Hoc Committee Proposal
Ad Hoc Committee proposal is identical to ABA Ethics 2000 Rule 4.4
RULE 4.4 RESPECT FOR RIGHTS OF THIRD PERSONS
In representing a client, a lawyer shall not use means that have no substantial purpose
(a)
other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate
the legal rights of such a person.
A lawyer who receives a document relating to the representation of the lawyer's client
(b)
and knows or reasonably should know that the document was inadvertently sent shall promptly notify the
sender.

Comment to RULE 4.4 RESPECT FOR RIGHTS OF THIRD PERSONS
[I] Responsibility to a client requires a lawyer to subordinate the interests of others to those of
the client, but that responsibility does not imply that a lawyer may disregard the rights of third persons. It
is impractical to catalogue all such rights, but they include legal restrictions on methods of obtaining
evidence from third persons and unwarranted intrusions into privileged relationships, such as the clientlawyer relationship.

i

[2] Paragraph (b) recognizes that lawyers sometimes receive documents that were mistakenly
sent or produced by opposing parties or their lawyers. If a lawyer knows or reasonably should know that
such a document was sent inadvertently, then this Rule requires the lawyer to promptly notify the sender
in order to permit that person to take protective measures. Whether the lawyer is required to make
additional steps, such as returning the original document, is matter of law beyond the scope of these
Rules, as is the question of whether the privileged status of a document has been waived. Similarly, this
Rule does not address the legal duties of a lawyer who receives a document that the lawyer knows or
reasonably should know may have been wrongfully obtained by the sending person. For purposes of this
Rule, ''document" includes e-mail or other electronic modes of transmission subject to being read or put it
into readable form.

CURRENT CRPC VERSION

RULE 4.4 -RESPECT FOR RIGHTS OF THIRD PERSONS

1

In representing a client, a lawyer shall not use means that have no substantial purpose
other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence
that violate the legal rights of such a person.

Comment
Responsibility to a client requires a lawyer to subordinate the interests of others to those of
the client, but that responsibility does not imply that a lawyer may disregard the rights of third persons. It is impractical to catalogue all such rights, but they include legal restrictions on methods of
obtaining evidence fiom third persons.

Committee Comment
This rule is unchanged fiom that adopted by the ABA. It provides, in different language, the
provisions contained in DR's 7-102(A)(1) and 7- 106(C)(2) of the Code.

ABA ETHICS 2000 VERSION
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Rule 4.4
Respect for Rights of Third Persons

1

(a) In representing a client, a lawyer shall not use means that have
no substantial purpose other than to embarrass, delay, or burden a third
person, or use methods of obtaining evidence that violate the legal rights
of such a person.
(b)A lawyer who receives a document relating to the representation
of the lawyer's client and knows or reasonably should know that the
document was inadvertently sent shall promptly notify the sender.

COMMENT
[I] Responsibility to a client requires a lawyer to subordinate the interests of others to those of the client, but that responsibility does not imply that a lawyer may disregard the rights of third persons. It is impractical to catalogue all such rights, but they
include legal restrictions on methods of obtaining evidence from third persons and
unwarranted intrusions into privileged relationships, such as the client-lawyer relationship.
[2] Paragraph (b)recognizes that lawyers sometimes receive documents that were
mistakenly sent or produced by opposing parties or their lawyers. If a lawyer knows
or reasonably should know that such a document was sent inadvertently, then this
Rule requires the lawyer to promptly n o w the sender in order to permit that person
to take protective measures. Whether the lawyer is required to take additional steps,
such as returning the original document, is a matter of law beyond the scope of these
Rules, as is the question of whether the privileged status of a document has been
waived. Similarly, this Rule does not address the legal duties of a lawyer who receives
a document that the lawyer knows or reasonably should know may have been wrongfully obtained by the sending person. For purposes of this Rule, "document" includes
e-mail or other electronic modes of transmission subject to being read or put into readable form.
[3] Some lawyers may choose to return a document unread, for example, when the
lawyer learns before receiving the document that it was inadvertently sent to the
wrong address. Where a lawyer is not required by applicable law to do so, the decision
to voluntarily return such a document is a matter of professional judgment ordinarily
reserved to the lawyer. See Rules 1.2 and 1.4.
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As proposed by Subcommittee 09-14-2005
Subsections (2) - (5) are new; they are not contained in either
existing Colorado rule or ABA Ethics 2000 rule
RULE 5.5 UNAUTHORTZED PRACTICE OF LAW; M U L T I ~ S D I C T I O N A LPRACTICE
OF LAW
(1) A lawyer shall not:
(a) Practice law in this jurisdiction without a license to practice law issued by the
supreme court of the state of Colorado unless specifically authorized by C.R.C.P. 220, C.R.C.P.
22 1, C.R.C.P. 22 1.1, C.R.C.P. 222 or federal or tribal law;
(b) Practice law in a jurisdiction where doing so violates the regulations of the legal
profession in that jurisdiction;
(c) Assist a person who is not authorized to practice law pursuant to subpart (a) of this
rule in the performance of any activity that constitutes the unauthorized practice of law; or
(d) Allow the name of a disbarred lawyer or a suspended lawyer who must petition for
reinstatement to remain in the firm name.

(2) A lawyer shall not employ, associate professionally with, allow or aid a person the lawyer
knows or reasonably should know is a disbarred, suspended, or on disability inactive status to
perform the following on behalf of the lawyer's client:
(a) Receive, disburse or otherwise handle client funds;
(b) Render legal consultation or advice to the client;
(c) Appear on behalf of a client in any hearing or proceeding or before any judicial
officer, arbitrator, mediator, court, public agency, referee, magistrate, commissioner, or hearing
officer;
(d) Appear on behalf of a client at a deposition or other discovery matter;
(e) Negotiate or transact any matter for or on behalf of the client with third parties; or
(f) Otherwise engage in activities that constitute the practice of law.

(3) Subject to the limitation set forth below in paragraph (4), a lawyer may employ, associate
professionally with, allow or aid a disbarred, suspended ( whose suspension is partially or fully
served), or on disability inactive status to perform research, drafting or clerical activities,
including but not limited to:
(a) Legal work of a preparatory nature, such as legal research, the assemblage of data
and other necessary information, drafting of pleadings, briefs, and other similar documents;
(b) Direct communication with the client or third parties regarding matters such as
scheduling, billing, updates, confirmation of receipt or sending of correspondence and messages;
and

As proposed by Subcommittee 09-14-2005
Subsections (2) - (5) are new; they are not contained in either
existing Colorado rule or ABA Ethics 2000 rule
(c) Accompanying an active member in attending a deposition or other discovery matter
for the limited purpose of providing assistance to the lawyer who will appear as the representative
of the client.
(4) A lawyer shall not allow a person the lawyer knows or reasonably should know is a disbarred,
suspended, or on disability inactive status, to have any professional contact with clients of the
lawyer or of the lawyer's firm unless the lawyer:

(a) Prior to the commencement of the work, gives written notice to the client for whom
the work will be performed that the disbarred, suspended lawyer or a lawyer on disability inactive
status, may not practice law; and
(b) Retains written notification for no less than two years following completion of the
work.
(5) Once notice is given pursuant to C.R.C.P. 251.28 or this rule, then no additional notice is
required.
Comment to RULE 5.5 UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDICTIONAL
PRACTICE OF LAW
(A) The definition of the practice of law is established by law and varies from one jurisdiction to
another. In order to protect the public, persons not admitted to practice law in Colorado cannot
hold themselves out as lawyers in Colorado or as authorized to practice law in Colorado. Rule
5.5(l)(a) recognizes that Rules 220,221,221.1, and 222 of the Colorado Rules of Civil Procedure
permit lawyers to practice law in accordance with their terms in Colorado without a license from
the Colorado Supreme Court. Lawyers may also be permitted to practice law within the physical
boundaries of the State, without such a license, where they do so pursuant to Federal or tribal law.
Such practice does not constitute a violation of the general proscription of Rule 5.5(1)(a).

(B) Paragraph (l)(c) does not prohibit a lawyer from employing the services of paraprofessionals
and delegating functions to them, so long as the lawyer supervises the delegated work and retains
responsibility for their work. See Rule 5.3. Likewise, it does not prohibit lawyers from providing
professional advice and instruction to nonlawyers whose employment requires knowledge of law;
for example, claims adjusters, employees of financial or commercial institutions, social workers,
accountants and persons employed in governmental agencies. In addition, a lawyer may counsel
nonlawyers who wish to proceed pro se.
(C) A lawyer may employ or contract with a disbarred, suspended lawyer or a lawyer on
disability inactive status, to perform services that a law clerk, paralegal or other administrative
staff may perform so long as the lawyer directly supervises the work. Lawyers who are suspended
but the entire suspension being all stayed, may engage in the practice in of law and the portion of
the rule limiting what suspended lawyers may do does not all apply.
(D) The name of a disbarred lawyer or a suspended lawyer who must petition for reinstatement
must be removed from the firm name. A lawyer will be assisting in the unauthorized practice of
law if the lawyer fails to remove such name.

As proposed by Subcommittee 09-14-2005
Subsections (2) - (5) are new; they are not contained in either
existing Colorado rule or ABA Ethics 2000 rule
(E) Disbarred, suspended lawyers or lawyers on disability inactive status, may have contact with
clients of the licensed lawyer so long as such lawyer and the licensed lawyer provide written
notice to the client that the lawyer may not practice law. Written notice to the client shall include
an advisement that the person may not give advice or engage in any other conduct considered the
practice of law. Proof of service shall be maintained in the licensed lawyer's file for a minimum
of two years.
(F) Separate and apart from the disbarred, suspended or disabled lawyer's obligation not to
practice law, the licensed lawyer who employs or hires such person has an obligation to directly
supervise that individual.

-- -
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CURRENT CRPC VERSION

RULE 5.5 -UNAUTHORIZED PRACTICE OF LAW
A lawyer shaU not:
(a) practice law in a jurisdiction where doing so violates the regulations of the legal profession in that jurisdiction; or
(b) assist a person who is not a member of the Colorado bar in the performance of
activity that constitutes the unauthorized practice of law.

Comment

,

The definition of the practice of law is established by law and varies fiom one jurisdiction to
another. Whatever the definition, limiting the practice of law to members of the bar protects the public against rendition of legal services by unqualified persons. Paragraph (b)does not prohibit a lawyer
from employing the services of paraprofessionals and delegating functions to them, so long as the
lawyer supervises the delegated work and retains responsibility for their work. See Rule 5.3.
Likewise, it 'does not prohibit lawyers from providing professional advice and instruction to nonlawyers whose employment requires knowledge of law; for example, claims adjusters, employees of

The Rziles

Rule 5.5

financial or commercial institutions, social workers, accountants and persons employed in governmental agencies. In addition, a lawyer may counsel nonlawyers who wish to proceed pro se.

Committee Comment
The two subparts in this Rule are nearly identical to DR 3-101(B) and DR 3-101(A), respectively. Rule 5.3(b) replaces "nonlawyer" found in DR 3-101(A) with "person who is not a member of
the Colorado bar." The latter phrase is better, especially since it should eliminate some of the confusion that now arises when lawyers who are licensed elsewhere relocate to Colorado and begin work,
perhaps in a law fm as an associate, before gaining admission to the Colorado bar.
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LAWFIRMSAND ASSOCIATIONS
Rule 5.5
Unauthorized Practice of Law;
Multijurisdictional Practice of Law
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(a) A lawyer shall not practice law in a jurisdiction in violation of the
regulation of the legal profession in that jurisdiction, or assist another in
doing so.
(b)A lawyer who is not admitted to practice in this jurisdiction shall not:
(1)except as authorized by these Rules or other law, establish an
office or other systematic and continuous presence in this jurisdiction
for the practice of law; or
(2) hold out to the public or otherwise represent that the lawyer is
admitted to'pradice law in this jurisdiction.
(c) A lawyer admitted in another United States jurisdiction, and not
disbarred or suspended from practice in any jurisdiction, may provide
legal services on a temporary basis in this jurisdiction that:
(1)are undertaken in association with a lawyer who is admitted to
practice in this jurisdiction and who actively participates in the matter;
(2) are in or reasonably related to a pending or potential proceeding
before a tribunal in this or another jurisdiction, if the lawyer, or a person
the lawyer is assisting, is authorized by law or order to appear in such
proceeding or reasonably expects to be so authorized;
(3) are in or reasonably related to a pending or potential arbitration,
mediation, or other alternative dispute resolution proceeding in this or
another jurisdiction, if the services arise out of or are reasonably related
to the lawyer's practice in a jurisdiction in which the lawyer is admitted
to practice and are not services for which the forum requires pro hac vice
admission; or
(4) are not within paragraphs (c)(2)or (c)(3)and arise out of or are
reasonably related to the lawyer's practice in a jurisdiction in which
the lawyer is admitted to practice.
(d)A lawyer admitted in another United States jurisdiction, and not
disbarred or suspended from practice in any jurisdiction, may provide
s this jurisdiction that:
legal s e ~ c ein
(1)are provided to the lawyer's employer or its organizational
affiliates and are not services for which the forum requires pro hac
vice admission; or
(2) are services that the lawyer is authorized to provide by federal
law or other law of this jurisdiction.

[I] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized to practice. A lawyer may be admitted to practice law in a jurisdiction on a regular basis or may be authorized by court rule or order or by law to practice for a limited
purpose or on a restricted basis. Paragraph (a) applies to unauthorized practice of law
by a lawyer, whether through the lawyer's direct action or by the lawyer assisting
another person.
121 The definition of the practice of law is established by law and varies from one
jurisdiction to another. Whatever the definition, limiting the practice of law to members
of the bar protects the public against rendition of legal services by unqualified persons.
This Rule does not prohibit a lawyer from employing the services of paraprofessionals
and delegating functions to them, so long as the lawyer supervises the delegated work
and retains responsibility for their work. See Rule 5.3.
[31 A lawyer may provide professional advice and instruction to nonlawyers
whose employment requires knowledge of the law; for example, claims adjusters,
employees of financial or commercial institutions, social workers, accountants and persons employed in government agencies. Lawyers also may assist independent nonlawyers, such as paraprofessionals, who are authorized by the law of a jurisdiction to
provide particular law-related services. In addition, a lawyer may counsel nonlawyers
who wish to proceed pro se.
[4] Other than as authorized by law or this Rule, a lawyer who is not admitted to
practice generally in this jurisdiction violates paragraph Cb) if the lawyer establishes an
office or other systematic and continuous presence in this jurisdiction for the practice
of law. Presence may be systematic and continuous even if the lawyer is not physically present here. Such a lawyer must not hold out to the public or otherwise represent
that the lawyer is admitted to practice law in this jurisdiction. See also Rules 7.l(a) and
7.503).
151 There are occasions in which a lawyer admitted to practice 'inanother United
States jurisdiction, and not disbarred or suspended from practice & any jurisdiction,
may provide legal services on a temporary basis in this jurisdiction under circumstances that do not create an unreasonable risk to the interests of their clients, the public or the courts. Paragraph (c) identifies four such circumstances. The fact that conduct
is not so identified does not imply that the conduct is or is not authorized. With the
exception of paragraphs (d)(l) and (d)(2),this Rule does not authorize a lawyer to
establish an office or other systematic and continuous presence in this jurisdiction
without being admitted to practice generally here.
161 There is no single test to determine whether a lawyer's services are provided
on a "temporary basis" in this jurisdiction, and may therefore be permissible under
paragraph (c).Services may be "temporary" even though the lawyer provides services
in this jurisdiction on a recurring basis, or for an extended period of time, as when the
lawyer is representing a client in a single lengthy negotiation or litigation.
I71 Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in
any United States jurisdiction, which includes the District of Columbia and any state,
territory or commonwealth of the United States. The word "admitted" in paragraph (c)
contemplates that the lawyer is authorized to practice in the jurisdiction in which the
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lawyer is admitted and excludes a lawyer who while technically admitted is not authorized to practice, because, for example, the lawyer is on inactive status.
[8] Paragraph (c)(l)recognizes that the interests of clients and the public are protected if a lawyer admitted only in another jurisdiction associates with a lawyer
licensed to practice in this jurisdiction. For this paragraph to apply, however, the
lawyer admitted to practice in this jurisdiction must actively participate in and share
responsibility for the representation of the client.
[9] Lawyers not admitted to practice generally in a jurisdiction may be authorized
by law or order of a tribunal or an administrative agency to appear before the tribunal
'
or agency. This authority may be granted pursuant to formal rules governing admission pro hac vice or pursuant to informal practice of the tribunal or agency. Under
paragraph (c)(2),a lawyer does not violate this Rule when the lawyer appears before a
tribunal or agency pursuant to such authority. To the extent that a court rule or other
law of this jurisdiction requires a lawyer who is not admitted to practice in this jurisi
diction to obtain admission pro hac vice before appearing before a tribunal or admin6h l
istrative agency, this Rule requires the lawyer to obtain that authority.
'$5'
g
1101 Paragraph (c)(2)also provides that a lawyer rendering services in this jurisdiction
on a temporary basis does not violate this Rule when the lawyer engages in
3
:
b
in anticipation of a proceeding or hearing in a jurisdiction in which the lawyer
& conduct
is authorized to practice law or in which the lawyer reasonably expects to be admitted
pro hac vice. Examples of such conduct include meetings with the client, interviews of
e@
potential witnesses, and the review of documents. Similarly,a lawyer admitted only in
$
:2
:gL another jurisdiction may engage in conduct temporarily in this jurisdiction in connection with pending litigation in another jurisdiction in which the lawyer is or reasonably
&
expects
to be authorized to appear, including taking depositions in this jurisdiction.
@
[Ill
a lawyer has been or reasonably expects to be admitted to appear
P before a When
court or administrative agency, paragraph (c)(2) also permits conduct by
lawyers who are associated with that lawyer in the matter, but who do not expect to
appear before the court or administrative agency. For example, subordinate lawyers
may conduct research, review documents, and attend meetings with witnesses in s u p
port of the lawyer responsible for the litigation.
$$.
gg
[I21 Paragraph (c)(3) permits a lawyer admitted to practice law in another jurisF
+$
diction to perform services on a temporary basis in this jurisdiction if those services are
%
in or reasonably related to a pending or potential arbitration, mediation, or other alterr ~ tive
a dispute resolution proceeding in this or another jurisdiction, if the services arise
,$%$
out
of or are reasonably related to the lawyer's practice in a jurisdiction in which the
~3,.
&
lawyer is admitted to practice. The lawyer, however, must obtain admission pro hac
vice in the case of a court-annexed arbitration or mediation or otherwise if court rules
.<&
or law so require.
,ri:
R
[I31 Paragraph (c)(4)permits a lawyer admitted in another jurisdiction to provide
3t -..
$3 certain legal services on a temporary basis in this jurisdiction that arise out of or are
reasonably related to the lawyer's practice in a jurisdiction in which the lawyer is
.&: edmitted but are not within paragraphs (cI(2) or (c)(3).These services include both
@; - lrpl services and services that nonlawyers may perform but that are considered the
3
practice of law when performed by lawyers.
@? 7y.;
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[I41 Paragraphs (c)(3)and (c)(4)require that the services arise out of or be reasonably related to the lawyer's practice in a jurisdiction in which the lawyer is admitted.
A variety of factors evidence such a relationship. The lawyer's client may have been
previously represented by the lawyer, or may be resident in or have substantial contacts with the jurisdiction in which the lawyer is admitted. The matter, although
involving other jurisdictions, may have a significant connection with that jurisdiction.
In other cases, significant aspects of the lawyer's work might be conducted in that
jurisdiction or a sigruficant aspect of the matter may involve the law of that jurisdiction.
The necessary relationship might arise when the client's activities or the legal issues
involve multiple jurisdictions, such as when the officers of a multinational corporation
survey potential business sites and seek the services of their lawyer in assessing the relative merits of each. In addition, the services may draw on the lawyer's recognized
expertise developed through the regular practice of law on behalf of clients in matters
involving a particular body of federal, nationally uniform, foreign, or international
law.
[IS] Paragraph (d) identifies two circumstancesin which a lawyer who is admitted
to practice in another United States jurisdiction, and is not disbarred or suspended
from practice in any jurisdiction, may establish an office or other systematic and continuous presence in this jurisdiction for the practice of law as well as provide legal services on a temporary basis. Except as provided in paragraphs (d)(l) and (d)(2), a
lawyer who is admitted to practice law in another jurisdiction and who establishes an
office or other systematic or continuous presence in this jurisdiction must become
admitted to practice law generally in this pmdiction.
[I61 Paragraph (d)(l)applies to a lawyer who is employed by a client to provide
legal services to the client or its organizational affiliates, i.e., entities that control, are
controlled by, or are under common control with the employer. This paragraph does
not authorize the provision of personal legal services to the employer's officers or
employees.The paragraph applies to in-house corporate lawyers, government lawyers
and others who are employed to render legal services to the employer. The lawyer's
ability to represent the employer outside the jurisdiction in which the lawyer is
licensed generally serves the interests of the employer and does not create an unreasonable risk to the client and others because the employer is well situated to assess the
lawyer's qualifications and the quality of the lawyer's work.
[I71 If an employed lawyer establishes an office or other systematic presence in
this jurisdiction for the purpose of rendering legal services to the employer, the lawyer
may be subject to registration or other requirements, including assessments for client
protection funds and mandatory continuing legal education.
[la] Paragraph (d)(2) recognizes that a lawyer may provide legal services in a
jurisdiction in which the lawyer is not licensed when authorized to do so by federal or
other law, which includes statute, court rule, executive regulation or judicial precedent.
1191 A lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or
(d) or otherwise is subject to the disciplinary authority of this jurisdiction. See Rule
8.5(a).
[20] In some circumstances, a lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or (d) may have to inform the client that the lawyer is not
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Ilclensed to practice law in this jurisdiction. For example, that may be required when the
representation occurs primarily in this jurisdiction and requires knowledge of the law
sfthis jurisdiction. See Rule 1.4(b).
[21] Paragraphs (c) and (d) do not authorize communications advertising legal services to prospective clients in this jurisdiction by lawyers who are admitted to practice
- h other jurisdictions. Whether and how lawyers may communicate the availability of
; their services to prospective clients in this jurisdiction is governed by Rules 7.1 to 7.5.

'
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As proposed by Subcommittee 09-14-2005.
No changes from Ad Hoc Committee Proposal
RULE 6.1 VOLUNTARY PRO BONO PUBLICO SERVICE
Every lawyer has a professional responsibility to provide legal services to those unable to pay. A
lawyer should aspire to render at least fifty hours of pro bono publico legal services per year. In fulfilling
this responsibility, the lawyer should:
provide a substantial majority of the fifty hours of legal services without fee or
(a)
expectation of fee to:
(1)

persons of limited means or

charitable, religious, civic, community, governmental and educational organizations in
(2)
matters that are designed primarily to address the needs of persons of limited means; and
(b)

provide any additional legal or public services through:

delivery of legal services at no fee or a substantially reduced fee to individuals, groups or
(1)
organizations seeking to secure or protect civil rights, civil liberties or public rights, or charitable,
religious, civic, community, governmental and educational organizations in matters in furtherance of their
organizational purposes, where the payment of standard legal fees would significantly deplete the
organization's economic resources or would be otherwise inappropriate;
(2)

delivery of legal services at a substantially reduced fee to persons of limited means; or

(3)

participation in activities for improving the law, the legal system or the legal profession.

In addition, a lawyer should voluntarily contribute financial support to organizations that provide
legal services to persons of limited means.
Where constitutional, statutory or regulatory restrictions prohibit government and public sector
lawyers or judges from performing the pro bono services outlined in paragraphs (a)(l) and (2), those
individuals should fulfill their pro bono publico responsibility by performing services or in activities
outlined in participating paragraph (b).

Comment to RULE 6.1 VOLUNTARY PRO BONO PUBLICO SERVICE
Every lawyer, regardless of professional prominence or professional work load, has a
[l]
responsibility to provide legal services to those unable to pay. Indeed, the oath that Colorado lawyers take
upon admittance to the Bar requires that a lawyer will never "reject, from any consideration personal to
myself, the cause of the defenseless or oppressed." In some years a lawyer may render greater or fewer
hours than the annual standard specified, but during the course of his or her legal career, each lawyer
should render on the average per year, the number of hours set forth in this Rule. Services can be
performed in civil matters or in criminal or quasi-criminal matters for which there is no government
obligation to provide funds for legal representation, such as post-conviction death penalty appeal cases.

\

i

Paragraphs (a)(l) and (2) recognize the critical need for legal services that exists among
[2]
persons of limited means by providing that a substantial majority of the legal services rendered annually
to the disadvantaged be furnished without fee or expectation of fee. Legal services under these paragraphs
consist of a full range of activities, including individual and class representation, the provision of legal

As proposed by Subcommittee 09-14-2005.
No changes fkom Ad Hoc Committee Proposal
advice, legislative lobbying, administrative rule making and the provision of free training or mentoring to
those who represent persons of limited means.
Persons eligible for legal services under paragraphs (a)(l) and (2) are those who qualify
[3]
for participation in programs hnded by the Legal Services Corporation and those whose incomes and
financial resources are slightly above the guidelines utilized by such programs but nevertheless, cannot
afford counsel. Legal services can be rendered to individuals or to organizations such as homeless
shelters, battered women's centers and food pantries that serve those of limited means. The term
"governmental organizations" includes, but is not limited to, public protection programs and sections of
governmental or public sector agencies.
Because service must be provided without fee or expectation of fee, the intent of the
[4]
lawyer to render free legal services is essential for the work performed to fall within the meaning of
paragraphs (a)(l) and (2). Accordingly, services rendered cannot be considered pro bono under paragraph
(a) if an anticipated fee is uncollected, but the award of statutory 'lawyers' fees in a case originally
accepted as pro bono would not disqualify such services from inclusion under this section. Lawyers who
do receive fees in such cases are encouraged to contribute an appropriate portion of such fees to
organizations or projects that benefit persons of limited means.
While it is possible for a lawyer to hlfill the annual responsibility to perform pro bono
[5]
services exclusively through activities described in paragraphs (a)(l) and (2), to the extent that any hours
of service remain unfulfilled, the lawyer may satisfy the remaining commitment in a variety of ways as
set forth in paragraph (b).
\

i

Paragraph (b)(l) includes the provision of certain types of legal services to those whose
[6]
incomes and financial resources place them above limited means. It also permits the pro bono lawyer to
accept a substantially reduced fee for services. Examples of the types of issues that maybe addressed
under this paragraph include First Amendment claims, Title VII claims and environmental protection
claims. Additionally, a wide range of organizations may be represented, including social service, medical
research, cultural and religious groups.
Paragraph (b)(2) covers instances in which lawyers agree to and receive a modest fee for
[7]
hrnishing legal services to persons of limited means. Acceptance of court appointments in which the fee
is substantially below a lawyer's usual rate are encouraged under this section.
Paragraph (b)(3) recognizes the value of lawyers engaging in activities that improve the
[8]
law, the legal system or the legal profession. Serving on bar association committees, serving on boards of
pro bono or legal services programs, taking part in Law Day activities, acting as a continuing legal
education instructor, a mediator or an arbitrator and engaging in legislative lobbying to improve the law,
the legal system or the profession are a few examples of the many activities that fall within this
paragraph.
Because the provision of pro bono services is a professional responsibility, it is the
[9]
individual ethical commitment of each lawyer. However, in special circumstances, such as death penalty
cases and class action cases, it is appropriate to allow collective satisfaction by a law firm of the pro bono
responsibility. There may be times when it is not feasible for a lawyer to engage in pro bono services. At
such times a lawyer may discharge the pro bono responsibility by providing financial support to
organizations providing free legal services to persons of limited means. Such financial support should be
reasonably equivalent to the value of the hours of service that would have otherwise been provided.

As proposed by Subcommittee 09-14-2005.
No changes from Ad Hoc Committee Proposal
Because the efforts of individual lawyers are not enough to meet the need for free legal
[lo]
services that exists among persons of limited means, the government and the professions have instituted
additional programs to provide those services. Every lawyer should financially support such programs, in
addition to either providing direct pro bono services or making financial contributions when pro bono
service is not feasible.
The responsibility set forth in this Rule is not intended to be enforced through
[ll]
disciplinary process.

CURRENT CKPC VERSION

RULE 6.1 -VOLUNTARY PRO BONO PUBLIC SERVICE
A lawyer should aspire to render at least fifty (50) hours of pro bono public legal services per year. In fulfiing this responsibility, the lawyer should:
(a) Provide a substantial majority of the fifty (50) hours of legal services without fee or
expectation of fee to:
(1)persons of limited means, or
(2) charitable, religious, civic, community, governmental and educational organizations
in matters which are designed primarily to address the needs of persons of limited means; and
(b) Provide any additional legal or public service through:
(1)delivery of legal services at no fee or a substantially reduced fee to individuals,
groups or organizations seeking to secure or protect civil rights, civil liberties or public rights,
or charitable, religious, civic, community, governmental and educational organizations in matters in furtherance of their organizational purposes, where the payment of standard legal fees
would significantly deplete the organization's economic resources or would be otherwise inappropriate;
(2) delivery of legal services at a substantially reduced fee to persons of limited means; or
(3) participation in activities for improving the law, the legal system or the legal profession.
In addition, a lawyer should voluntarily contribute financial support to organizations
that provide legal services to persons of limited means.

Rule 6.1

Colorado Ethics Handbook

Where constitutional, statutory or regulatory restrictions prohibit government and public sector lawyers or judges from performing the pro bono services outlined in paragraphs
(a)(l) and (2), those individuals should fulfill their pro bono responsibility by performing services or participating in activities outlined in paragraph @).
Source: Entire Rule [and Comment] repealed and readopted November 2, 1999, effective
January 1,2000.

Comment

)

Every lawyer, regardless of professional prominence or professional work load, has a responsibility to provide legal services to those unable to pay. Indeed, the oath that Colorado lawyers take upon
admittance to the Bar requires that a lawyer will never "reject, from any consideration personal to
myself, the cause of the defenseless or oppressed." In some years a lawyer may render greater or fewer
hours than the annual standard specified, but during the course of his or her legal career, each lawyer
should render on average per year, the number of hours set forth in this Rule. Services can be performed in civil matters or in criminal or quasi-criminal matters for which there is no government obligation to provide funds for legal representation, such as post-conviction death penalty appeal cases.
Paragraphs (a)(l) and (2) recognize the critical need for legal services that exists among persons of limited means by providing that a substantial majority of the legal services rendered annually
to the disadvantaged be furnished without fee or expectation of fee. Legal services under these paragraphs consist of a full range of activities, including individual and class representation, the provision
of legal advice, legislative lobbying, administrative rule making and the provision of free training or
mentoring to those who represent persons of limited means.
Persons eligible for legal services under paragraphs (a)(l) and (2) are those who qualify for
participation in programs funded by the Legal Services Corporation and those whose incomes and
financial resources are slightly above the guidelines utilized by such programs but nevertheless, cannot afford counsel. Legal services can be rendered to individuals or to organizations such as homeless
shelters, battered women's centers and food pantries that serve those of limited means. The term
"governmental organizations" includes, but is not limited to, public protection programs and sections
of governmental or public sector agencies.
Because service must be provided without fee or expectation of fee, the intent of the lawyer
to render free legal services is essential for the work performed to fall within the meaning of paragraphs (a)(l) and (2). Accordingly, services rendered cannot be considered pro bono under paragraph
(a) if an anticipated fee is uncollected, but the award of statutory lawyers' fees in a case originally
accepted as pro bono would not disqualify such services fi-om inclusion under this section. Lawyers
who do receive fees in such cases are encouraged to contribute an appropriate portion of such fees to
organizations or projects that benefit persons of limited means.
While it is possible for a lawyer to fulfill the annual responsibility to perform pro bono services exclusively through activities described in paragraphs (a)(l) and (2), to the extent that any hours
of service remain unfulfilled, the lawyer may satisfy the remaining commitment in a variety of ways
as set forth in paragraph (b).
Paragraph (b)(l) includes the provision of certain types of legal services to those whose
incomes and financial resources place them above limited means. It also permits the pro bono lawyer
to accept a substantially reduced fee for services. Examples of the types of issues that may be
addressed under this paragraph include First Amendment claims, Title VII claims and environmental
protection claims. Additionally, a wide range of organizations may be represented, including social
service, medical research, cultural and religious groups.
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Paragraph (b)(2) covers instances in which lawyers agree to and receive a modest fee for furnishing legal services to persons of limited means. Acceptance of court appointments in which the fee
is substantially below a lawyer's usual rate are encouraged under this section.
Paragraph (b)(3) recognizes the value of lawyers engaging in activities that improve the law, the
legal system or the legal profession. Serving on bar association committees, serving on boards of pro
bono or legal services programs, taking part in Law Day activities, acting as a continuing legal education instructor, a mediator or an arbitrator and engaging in legislative lobbying to improve the law, the
legal system or the profession are a few examples of the many activities that fall within this paragraph.
Because the provision of pro bono services is a professional responsibility, it is the individual
ethical commitment of each lawyer. However, in special circumstances, such as death penalty cases
and class action cases, it is appropriate to allow collective satisfaction by a law fm of the pro bono
responsibility.
There may be times when it is not feasible for a lawyer to engage in pro bono services. At
such times a lawyer may discharge the pro bono responsibility by providing financial support to organizations providing free legal services to persons of limited means. Such financial support should be
reasonably equivalent to the value of the hours of service that would have otherwise been provided.
Because the efforts of individual lawyers are not enough to meet the need for free legal services that
exists among persons of limited means, the government and the profession have instituted additional
programs to provide those services. Every lawyer should financially support such programs, in addition to either providing direct pro bono services or making financial contributions when pro bono service is not feasible.
The responsibility set forth in this Rule is not intended to be enforced through disciplinary
process.

Model Code Comparison
There was no counterpart of this Rule in the Disciplinary Rules of the Model Code. EC 2-25
stated that the "basic responsibility for providing legal services for those unable to pay ultimately
rests upon the individual lawyer . . . . Every lawyer, regardless of professional prominence or professional work load, should find time to participate in serving the disadvantaged." EC 8-9 stated that
"[tlhe advancement of our legal system is of vital importance in maintaining the rule of law . . . [and]
lawyers should encourage, and should aid in making, needed changes and improvements." EC 8-3
stated that "[tlhose persons unable to pay for legal services should be provided needed services."
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Rule 6.1
Voluntary Pro Bono Publico Service
Every lawyer has a professional responsibility to provide legal services
to those unable to pay. A lawyer should aspire to render at least (50) hours
of pro bono public0 legal services per year. In fulfilling this responsibility,
the lawyer should:
(a) provide a substantial majority of the (50) hours of legal services
. without fee or expectation of fee to:
(1)persons of limited means or
(2) chariqble, religious, civic, community, governmental and
ed~cational'or~ankations
in matters that are designed primarily to
address the needs of persons of limited means; and
(b)provide any additional services through:
(1)delivery of legal services at no fee or substantially reduced fee
to individuals, groups or organizations seeking to secure or protect
civil rights, civil liberties or public rights, or charitable, religious, civic,
community, governmental and educational organizations in matters
in furtherance of their organizational purposes, where the payment
of standard legal fees would significantly deplete the organization's
economic resources or would be otherwise inappropriate;
(2)delivery of legal services at a substantially reduced fee to persons
of limited means; or
(3) participation in activities for improving the law, the legal system
or the legal profession.
In addition, a lawyer should voluntarily contribute financial support to
organizations that provide legal services to persons of limited means.

[I] Every lawyer, regardless of professional prominence or professional work load,
has a responsibility to pwvide legal services to those unable to pay, and personal
involvement in the problems of the disadvantaged can be one of the most rewarding
experiknces in the life of a lawyer. The American Bar Association urges all Iawyers to
provide a minimum of 50 hours of pro bono services annually. States, however, may
decide to choose a higher or lower number of hours of annual service (which may be
expressed as a percentage of a lawyer's professional time) depending upon local needs
and local conditions. It is recognized that in some years a lawyer may render greater or
fewer hours than the annual standard specified, but during the course of his or her
legal career, each lawyer should render on average per year, the number of hours set

forth in this Rule. Services can be performed in civil matters or in criminal or quasicriminal matters for which there is no government obligation to provide funds for
legal representation, such as post-conviction death penalty appeal cases.
[2] Paragraphs (a)(l)and (2) recognize the critical need for legal services that exists
among persons of limited means by providing that a substantial majority of the legal
services rendered annually to the disadvantaged
be furnished without fee or expectation of fee. Legal services under these paragraphs consist of a full range of activities,
including individual and class representation, the provision of legal advice, legislative
lobbying, administrative rule making and the provision of free training or mentoring
to those who represent persons of limited means.& variety of these activities s11cx.11
facilitate participation by government lawyers, even when restrictions exist on the
engaging in the outside practice of law.
131 Persons eligible for legal services under paragraphs (a)(l) and (2) are those
who qualify for participation in programs funded by the Legal Services Corporation
and those whose incomes and financial resources are slightly above the guidelines utilized by such programs but nevertheless, cannot afford counscl. Legal services can be
rendered to individuals or to organizations such as homeless shelters, battered
women's centers and food pantries that serve those of limited means. The term "governmental organizations" includes, but is not limited to, public protection programs
and sections of governmental or public sector agencies.
[4] Because service must be provided without fee or expectation of fee, the intent
of the lawyer to render free legal services is essential for the work performed to fall
within the meaning of paragraphs (a)(l)and (2).Accordingly, services rendered cannot
be considered pro bono if an anticipated fee is uncollected, but.the award of statutory
attorneys' fees in a case originally accepted as pro bono ~Gouldnot disqualify such services from inclusion under this section. Lawyers who do receive fees in such cases are
encouraged to contribute an appropriate portion of such fees to organizations or projects that benefit persons of limited means.
[5]While it is possible for a lawyer to fulfill the annual responsibility to perform
pro bono services exclusively through activities described in paragraphs (a)(l)and (2),
to the extent that any hours of service remained unfulfilled, the remaining commitment
can be met in a variety of ways as set forth in paragraph (b)Enstitutional, statutory
or regulatory restrictions may prohibit or impede government and public sector
lawyers and judges from performing the pro bono services outlined in paragraphs
(a)(l)and (2).Accordingly, where those restrictions apply, government and public sector lawyers and judges may fulfill their pro bono responsibility by performing services
outlined in paragraph ( b a
(61 Paragraph (b)(l) includes the provision of certain types of legal services to
those whose incomes and financial resources place them above limited means. It also
permits the pro bono lawyer to accept a substantially reduced fee for services. Examples of the types of issues that may be addressed under this paragraph include First
Amendment claims, Title VII claims and environmental protection claims. Additionally, a wide rdnge of organizations may be represented, including social service, medical
research, cultural and religious groups.
[7] Paragraph (b)(2)covers instances in which lawyers agree to and receive a mod-
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legal services to persons of limited means Participation in judiof court appointments in which t e fee is substantially
encouraged under this section.
[8]Paragraph (b)(3)recognizes the value of lawyers engaging in activities that
improve the law, the legal system or the legal profession. Serving on bar association
committees, serving on boards of pro bono or legal services programs, taking part in
Law Day activities, acting as a continuing legal education instructor, a mediator or an
arbitrator and engaging in legislative lobbying to improve the law, the legal system or
the profession are a few examples of the many activities that fall within this paragraph.
[9] Because the provision of pro bono services is a professional responsibility, it is
the individual ethical commitment of each lawyer. Nevertheless, there may be times
when it is not feasible for a lawyer to engage in pro bono services. At such times a
lawyer may discharge the pro bono responsibility by providing financial support to
organizationsproviding free legal services to persons of limited means. Such financial
support should be reasonably equivalent to the value of the hours of service that would
have otherwise heen provided. In addition, at times it may be more feasible to satisfy
the pro bono respdbibility collectively, as by a firm's aggregate pro bono activities.
[lo] Because the efforts of individual lawyers are not enough to meet the need for
free legal services that exists among persons of limited means, the government and the
profession have instituted additionalprograms to provide those services. Every lawyer
should financially support such programs, in addition to either providing direct pro
bo services or making financial contributions when pro bono service is not feasible.
lawyers in the
Eli]Law firms should act reasonably to enable and
firm to provide the pro bono legal services called for by
[I21 The responsibility set forth in this Rule is not
disciplinary process.

As proposed by Subcommittee 09- 14-2005.
No changes from Colorado Ad Hoc Committee Proposal
RULE 6.2 ACCEPTING APPOINTMENTS
A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good
cause, such as:

(a)
or other law;

representing the client is likely to result in violation of the Rules of Professional Conduct

representing the client is likely to result in an unseasonable financial or otherwise
(b)
'oppressive burden on the lawyer; or
the client or the cause is so repugnant to the lawyer as to be likely to impair the client(c)
lawyer relationship or the lawyer's ability to represent the client.

Comment to RULE 6.2 ACCEPTING APPOINTMENTS

,
\

/

A lawyer ordinarily is not obliged to accept a client whose character or cause the lawyer
[I]
regards as repugnant. The lawyer's freedom to select clients is, however, qualified. All lawyers have a
responsibility to assist in providing pro bono public0 service. See Rule 6.1. An individual lawyer fulfills
this responsibility by accepting a fair share of unpopular matters or indigent or unpopular clients. A
lawyer may also be subject to appointment by a court to serve unpopular clients or persons unable to
afford legal services.
Appointed Counsel
For good cause a lawyer may seek to decline an appointment to represent a person who
[2]
cannot afford to retain counsel or whose cause is unpopular. Good cause exists if the lawyer could not
handle the matter competently, see Rule 1.1, or if undertaking the representation would result in an
improper conflict of interest, for example, when the client or the cause is so repugnant to the lawyer as to
be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client. A lawyer
may also seek to decline an appointment if acceptance would be unreasonably burdensome, for example,
when it would impose a financial sacrifice so great as to be unjust.
An appointed lawyer has the same obligations to the client as retained counsel, including
[3]
the obligations of loyalty and confidentiality, and is subject to the same limitations on the client-lawyer
relationship, such as the obligation to refrain from assisting the client in violation of the Rules.

CURRENT CRPC VERSION

RULE 6.2 -ACCEPTING APPOINTMENTS
A lawyer shall not seek to avoid appointment by a tribunal to represent a person except
for good cause, such as:
(a) representing the client is likely to result in violation of the Rules of Professional
Conduct or other law;
(b) representing the client is likely to result in an unreasonable and oppressive burden
on the lawyer; or

Rule 6.2
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(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the
client-lawyer relationship or the lawyer's ability to represent the client.
Comment
A lawyer ordinarily is not obliged to accept a client whose character or cause the lawyer
regards as repugnant. The lawyer's freedom to select clients is, however, sometimes qualified. All
lawyers have a responsibility to assist in providing pro bono public service. See Rule 6.1. An individual lawyer fulfills this responsibility by accepting a fair share of unpopular matters or indigent or
unpopular clients. A lawyer may also be subject to appointment by a court to serve unpopular or
repugnant clients or causes or persons unable to afford legal services.

Appointed Counsel
For good cause a lawyer may seek to decline an appointment to represent a person who cannot afford to retain counsel or whose cause is unpopular. Good cause exists if the lawyer could not
handle the matter competently, see Rule 1.I, or if undertaking the representation would result in an
improper conflict of interest, for example, when the client or the cause is so repugnant to the lawyer
as to be likely to impair the lawyer-client relationship or the lawyer's ability to represent the client. A
lawyer may also seek to decline an appointment if acceptance would be unreasonably burdensome,
for example, when it would impose a financial sacrifice so great as to be unjust.@ the other hand,
good cause does not include such factors as the repugnance of the subject matter of the proceeding,
in the case, or the belief of the lawyer that the
the identity or position of a
in a criminal proceeding is
Committee Comment
Rule 6.2 is an outgrowth of the sentiment expressed in Ethical Consideration 2-29. To clarify
a portion of the Comment under the heading "Appointed Counsel," the Committee added some of the
language now contained in EC 2-29.

ABA ETHICS 2000 VERSION
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bunal to represent a
(a) representing the client is likely to result in violation of the Rules of
(b)representing the client is likely to result in an unreasonable financial
the client or the cause is so repugnant to the lawyer as to be likely
to impair the client-lawyer relationship or the lawyer's ability to represent
(c)

[I] A lawyer ordinarily is not obliged to accept a client whose character or cause
the lawyer regards as repugnant. The lawyer's freedom to select clients is, however,
ding pro bono public0 service. See Rule 6.1. An individual lawyer fulfills this responsibility by accepting a fair
share of unpopular matters or indigent or unpopular clients. A lawyer may also be subr persons unable to afford

Appointed Counsel
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121 For good cause a lawyer may seek to decline an appointment to represent a .:
is unpopular. Good cause
see Rule 1.1, or if undert of interest, for example,
when the client or the cause is so repugnant to the lawyer as to be likely to impair the
client-lawyer relationship or the lawyer's ability to represent the client. A lawyer may
also seek to decline an appoktn?entif acceptancewould be unreasonably burdensome,
for example, when it would impose a financialsacrifice so great as to be unjust.
[31 An appointed lawyer has the same obligations to the client as retained counsel,
including the obligations of loyalty and confidentiality, and is subject to the same limitations on the client-lawyer relationship, such as the obligation to refrain from assisting the client in violation of the Rules.

As proposed by Subcommittee 09-14-2005.
No changes from Colorado Ad Hoc Committee Proposal
RULE 6.3 MEMBERSHIP 1N LEGAL SERVICES ORGANIZATION
A lawyer may serve as a director, officer or member of a legal services organization, apart from
the law firm in which the lawyer practices, notwithstanding that the organization serves persons having
interests adverse to a client of the lawyer. The lawyer shall not knowingly participate in a decision or
action of the organization:
if participating in the decision or action would be incompatible with the lawyer's
(a)
obligations to a client under Rule 1.7; or
where the decision or action could have a material adverse effect on the representation of
(b)
a client of a lawyer provided by the organization whose interests are adverse to a client of the lawyer.

Comment to RULE 6.3 MEMBERSHIP IN LEGAL SERVICES ORGANIZATION
Lawyers should be encouraged to support and participate in legal service organizations.
[l]
A lawyer who is a director, officer or a member of such an organization does not thereby have a clientlawyer relationship with persons served by the organization. However, there is potential conflict between
the interests of such persons and the interests of the lawyer's clients. If the possibility of such conflict
disqualified a lawyer from serving on the board of a legal services organization, the profession's
involvelnent in such organizations would be severely curtailed.
It may be necessary in appropriate cases to reassure a client of the organization that the
[2]
representation will not be affected by conflicting loyalties of a member of the board. Established, written
policies in this respect can enhance the credibility of such assurances.

.-

-
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RULE 6 3 -MEMBERSHIP IN LEGAL SERVICES ORGANIZATION
A lawyer may serve as a director, officer or member of a legal services organization,
apart from the law firm in which the lawyer practices, notwithstanding that lawyers provided
by the organization serve persons having interests adverse to a client of the lawyer. The lawyer
shall not knowingly participate in a decision or action of the organization:
(a) if participating in the decision or action would be incompatible with the lawyer's
obligations to a client under Rule 1.7; or
@) where the decision or action could have a material adverse effect on the representation of a client of a lawyer provided by the organization whose interests are adverse to a client
of the lawyer.

Comment
Lawyers should be encouraged to support and participate in legal service organizations. A
lawyer who is an officer or a member of such an organization does not thereby have a client-lawyer
'd relationship with persons served by the organization. However, there is potential conflict between the
interests of such persons and the interests of the lawyer's clients. If the possibility of such conflict
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Rule 6.4

disqualified a lawyer from serving on the board of a legal services organization, the profession's
involvement in such organizations would be severely curtailed.
It may be necessary in appropriate cases to reassure a client of a lawyer provided by the
organization that the representation will not be affected by conflicting loyalties of a member of the
board. Established, written policies in this respect can enhance the credibility of such assurances.

Committee Comment
Rule 6.3 is a clearer expression of some of the principles currently contained in Ethical
Consideration 2-33 (now incorporated into the Comment under Rule 5.4) and DR 5-101(A). The language -"a lawyer provided by" -has been added to the ABA Model simply to make clear what
otherwise has to be presumed, i.e., that it is the staff attorneys of the organization who provide the
legal services to the clients who have come to the organization for assistance.

I
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es Organization
ay serve as a director, officer or member of a legal services
apart from the law firm in which the lawyer practices,
trotwithstanding that the organization serves persons having interests
ient of the lawyer. The lawyer shall not knowingly
decision or action of the organization:
(a) if participating in the decision or action would be incompatible with
the lawyer's obligationsto a client under Rule 1.7; or
e decision or action could have a material adverse effect on
f a client of the organization whose interests are
!

[I] Lawyers should be encouraged to support and participate in legal service orga-

'

;

who is an officer or a member of such an organization does not
lawyer relationship with persons served by the organization.
However, there is potential conflict between the interests of such persons and the intermts of the lawyer's clients. If the possibility of such conflict disqualified a lawyer from
erving on the board of a legal services organization, the profession's involvement in
euch organizations would be severely curtailed.
[21 It may be necessary in appropriate cases to reassure a client of the organization
that the representation will not be affected by conflicting loyalties of a member of the
tten policies in this respect can enhance the credibility of such

.

As proposed by Subcommittee 09- 14-2005.
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RULE 6.4 LAW REFORM ACTIVITIES AFFECTING CLIENT INTERESTS
A lawyer may serve as a director, officer or member of an organization involved in
reform of the law or its administration notwithstanding that the reform may affect the interests
of a client of the lawyer. When the lawyer knows that the interests of a client may be
materially benefitted by a decision in which the lawyer participates, the lawyer shall disclose
that fact to the organization but need not identify the client.

Comment to RULE 6.4 LAW REFORM ACTIVITIES AFFECTING CLIENT INTERESTS
Lawyers involved in organizations seeking law reform generally do not have a
[I]
client-lawyer relationship with the organization. Otherwise, it might follow that a lawyer could
not be involved in a bar association law reform program that might indirectly affect a client.
See also Rule 1.2(b). For example, a lawyer specializing in antitrust litigation might be
regarded as disqualified from participating in drafting revisions of rules governing that subject.
In determining the nature and scope of participation in such activities, a lawyer should be
mindful of obligations to clients under other Rules, particularly Rule 1.7. A lawyer is
professionally obligated to protect the integrity of the program by making an appropriate
disclosure to the organization when the lawyer knows a private client might be materially
benefitted.

CURRENT CRPC VERSION

RULE 6.4 -LAW REFORMACTMTlES
AFFECTING CLIENT INTERESTS
A lawyer may serve as a director, officer or member of an organization involved in
reform of the law or its administration notwithstanding that the reform may affect the interests
of a client of the lawyer. When the lawyer knows or reasonably should know that the interests
of a client may be materially benefitted by a decision in which the lawyer participates, the
lawyer shall disclose that fact to the organization but need not identify the client.

Comment

'\

Lawyers involved in organizations seeking law reform generally do not have a client-lawyer
relationship with the organization. Otherwise, it might follow that a lawyer could not be involved in a
bar association law reform program that might indirectly affect a client. See also Rule 1.2(b). For
example, a lawyer specializing in antitrust litigation might be regarded as disqualified fiom participating in drafting revisions of rules governing that subject. In determining the nature and scope of participation in such activities, a lawyer should be mindful of obligations to clients under other Rules, particularly Rule 1.7. A lawyer is professionally obligated to protect the integrity of the program by making an appropriate disclosure within the organization when the lawyer knows or reasonably should
know that a private client might be materially benefitted.

committee Comment
In addition to the principles contained in Ethical Consideration 2-33 and DR 5-101(A), this
Rule draws on the principles contained in DR 8- 101.
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Rule 6.4
Law Reform Activities Affecting Client Interests
A lawyer may serve as a director, officer or member of an organization
involved in reform of the law or its administration notwithstanding that
the reform may affect the interests of a client of the lawyer. When the
lawyer knows that the interests of a client may be materially benefitted
, by a decision in which the lawyer participates, the lawyer shall disclose
that fad but need not identify the client.

[I] Lawyers involved in organizations seeking law reform generally do not have a
client-lawyer relationship with the organization. Otherwise, it might follow that a
lawyer could not be involved in a bar association law reform program that might indirectly affect a client. See also Rule 1.201). For example, a lawyer specializingin antitrust
litigation might be regarded as disqualified from participating in drafting revisions of
rules governing that subject. In determining the nature and scope of participation in
such activities, a lawyer should be mindful of obligations to clients under other Rules,
particularly Rule 1.7. A lawyer is professionally obligated to protect the integrity of the
program by making an appropriate disclosure within the organization when the
lawyer knows a private client might be materially benefitted.

As proposed by Subcommittee 09-14-2005.
No changes from Colorado Ad Hoc Committee Proposal
RULE 6.5 NONPROFIT AND COURT-ANNEXED LIMITED LEGAL SERVICES
PROGRAMS

A lawyer who, under the auspices of a program sponsored by a nonprofit
(a)
organization or court, provides short-term limited legal services to a client without expectation by
either the lawyer or the client that the lawyer will provide continuing representation in the matter:
is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that the representation
(1)
of the client involves a conflict of interest; and
is subject to Rule 1.10 only if the lawyer knows that another lawyer associated
(2)
with the lawyer in a law firm is disqualified by Rule 1.7 or 1.9(a) with respect to the matter.
(b)
Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a
representation governed by this Rule.

Comment to RULE 6.5 NONPROFIT AND COURT-ANNEXED LIMITED LEGAL SERVICES
PROGRAMS
Legal services organizations, courts and various nonprofit organizations have
[I]
established programs through which lawyers provide short-term limited legal services -- such as
advice or the completion of legal forms -- that will assist persons to address their legal problems
without further representation by a lawyer. In these programs, such as legal-advice hotlines,
advice-only clinics or pro se counseling programs, a client-lawyer relationship is established, but
there is no expectation that the lawyer's representation of the client will continue beyond the
limited consultation. Such programs are normally operated under circumstances in which it is not
feasible for a lawyer to systematically screen for conflicts of interest as is generally required
before undertaking a representation. See, e.g., Rules 1.7, 1.9 and 1.10.
A lawyer who provides short-term limited legal services pursuant to this Rule
[2]
must secure the client's informed consent to the limited scope of the representation. See Rule
1.2(c). If a short-term limited representation would not be reasonable under the circumstances, the
lawyer may offer advice to the client but must also advise the client of the need for further
assistance of counsel. Except as provided in this Rule, the Rules of Professional Conduct,
including Rules 1.6 and 1.9(c), are applicable l o the limited representation.
Because a lawyer who is representing a client in the circuinstances addressed by
[3]
this Rule ordinarily is not able to check systematically for conflicts of interest, paragraph (a)
requires compliance with Rules 1.7 or 1.9(a) only if the lawyer knows that the representation
presents a conflict of interest for the lawyer, and with Rule 1.10 only if the lawyer knows that
another lawyer in the lawyer's firm is disqualified by Rules 1.7 or 1.9(a) in the matter.
Because the limited of the services significantly reduces the risk of conflicts of
[4]
interest with other matters being handled by the lawyer's firm, paragraph (b) provides that Rule
1.10 is inapplicable to a representation governed by this Rule except as provided by paragraph
(a)(2). Paragraph (a)(2) requires the participating lawyer to comply with Rule 1.10 when the
lawyer knows that the lawyer's firm is disqualified by Rules 1.7 or 1.9(a). By virtue of paragraph

As proposed by Subcommittee 09- 14-2005.
No changes from Colorado Ad Hoc Committee Proposal
(b), however, a lawyer's participation in a short-term limited legal services program will not
preclude the lawyer's firm from undertaking or continuing the representation of a client with
interests adverse to a client being represented under the program's auspices. Nor will the personal
disqualification of a lawyer participating in the program be imputed to other lawyers participating
in the program.
If, after commencing a short-term limited representation in accordance with this
[5]
Rule, a lawyer undertakes to represent the client in the matter on an ongoing basis, Rules 1.7,
1.9(a) and 1.10 become applicable.
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Rule 6.5
Nonprofit and Court-Annexed
Limited Legal Services Programs
(a) A lawyer who, under the auspices of a program sponsored by a
nonprofit organization or court, provides short-term limited legal services
to a client without expectation by either the lawyer or the client that the
lawyer will provide continuing representation in the matter:
(1)is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that
the representation of the client involves a conflict of interest; and
(2) is subject to Rule 1.10 only if the lawyer knows that another
lawyer associated with the lawyer in a law firm is disqualified by
Rule 1.7 oi.l.g(a) with respect to the matter.
(b)Except as provided in paragraph (a)(2),Rule 1.10 is inapplicable to
a representation governed by this Rule.

[I] Legal services organizations, courts and various nonprofit organizations have
established programs through which lawyers provide short-term limited legal services-such as advice or the completion of legal forms-that will assist persons to
address their legal problems without further representation by a lawyer. In these programs, such as legal-advice hotlines, advice-only clinics or pro se counseling programs,
a client-lawyer &lationship is established, but there is no expectation that the lawyer's
representation of the client will continue beyond the limited consultation. Such programs are normally operated under circumstances in which it is not feasible for a
lawyer to systematically screen for conflicts of interest as is generally required before
undertaking a representation. See, e.g., Rules 1.7,1.9 and 1.10.
[2] A lawyer who provides short-term limited legal services pursuant to this Rule
must secure the client's informed consent to the limited scope of the representation. See
Rule 1.2(c). If a short-term limited representation would not be reasonable under the
circumstances, the lawyer may offer advice to the client but must also advise the client
of the need for further assistance of counsel. Except as provided in this Rule, the Rules
of Professional Conduct, including Rules 1.6 and 1.9(c), are applicable to the limited
representation.
[3] Because a lawyer who is representing a client in the circumstances addressed
by this Rule ordinarily is not able to check systematically for conflicts of interest, paragraph (a) requires compliance with Rules 1.7 or 1.9(a)only if the lawyer knows that the
representation presents a conflict of interest for the lawyer, and with Rule 1.10 only if
the lawyer knows that another lawyer in the lawyer's firm is disqualified by Rules 1.7
or 1.9(a)in the matter.
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[41 Because the limited nature of the services sigruficantly reduces the risk of conflicts of interest with other matters being handled by the lawyer's firm,paragraph (b)
provides that Rule 1.10 is inapplicable to a representation governed by this Rule except
as provided by paragraph (a)(2).Paragraph (a)(2)requires the participating lawyer to
comply with Rule 1.10when the lawyer knows that the lawyer's firm is disqualified by
Rules 1.7 or 1.9(a). By virtue of paragraph (b), however, a lawyer's participation in a
short-term limited legal services program will not preclude the lawyer's firm from
undertaking or continuing the representation of a client with interests adverse to a
client being represented under the program's auspices. Nor will the personal disqualification of a lawyer participating in the program be imputed to other lawyers participating in the program.
[5] If, after commencing a short-term limited representation in accordance with
this Rule, a lawyer undertakes to represent the client in the matter on an ongoing basis,
Rules 1.7,1.9(a) and 1.10 become applicable.

As proposed by Subcommittee 09-14-2005.
Marked to show changes from Colorado Ad Hoc Committee Proposal
RULE 7.1 COMMUNICATIONS CONCERNING A LAWYER'S SERVICES
A lawyer shall not make a false or misleading communication about the lawyer or the
(a)
lawyer's services. A communication is false or misleading if it:

I

contains a material misrepresentation of fact or law, or omits a fact necessary to make the
(1)
statement considered as a whole not materially misleading;+
compares the lawyer's services with other lawyers' services, unless the comparison can
(2)
be factually substantiated;~

I

(3)

is likely to create an uniustified expectation about results the lamer can achieve;

No lawyer shall, directly or indirectly, pay all or a part of the cost of communications
(b)
concerning a lawyer's services by a lawyer not in the same firm unless the communication discloses the
name and address of the non-advertising lawyer, the relationship between the advertising lawyer and the
non-advertising lawyer, and whether the advertising lawyer may refer any case received through the
advertisement to the non-advertising lawyer.
Unsolicited communications concerning a lawyer's services mailed to prospective clients
(c)
shall be sent only by regular U.S. mail, not by registered mail or other forms of restricted delivery&:
shall not resemble legal pleadings or other legal documents.

,)

Any communication that states or implies the client does not have to pay a fee if there is
(d)
no recovery shall also disclose that the client may be liable for costs. This provision does not apply to
communications that only state that contingent or percentage fee arrangements are available, or that only
state the initial consultation is free.
A lawyer shall not knowingly permit, encourage or assist in any way employees, agents
(e)
or other persons to make communications on behalf of the lawyer or the law fm in violation of this Rule
or Rules 7.2 through 7.4.
In connection with the sale of a private law practice under Rule 1.17, an opinion of the
(f)
purchasing lawyer's suitability and competence to represent existing clients shall not violate this rule if
the lawyer complies with Rule 1.17(d).

Comment to RULE 7.1 COMMUNICATIONS CONCERNING A LAWYER'S SERVICES
This Rule governs all communications about a lawyer's services, including advertising permitted
by Rule 7.2 and solicitations governed by Rule 7.3.
The touchstone of this Rule, as well as Rules 7.2 through 7.4, is that all communications
regarding a lawyer's services must be truthful. Truthful communications regarding a lawyer's services
provide a valuable public service and, in any event, are constitutionally protected. False and misleading
statements regarding a lawyer's services do not serve any valid purpose and may be constitutionally
proscribed.

As proposed by Subcommittee 09-14-2005.
Marked to show changes from Colorado Ad Hoc Committee Proposal
It is not possible to catalog all types and variations of communications that are false or
misleading. Nevertheless, certain types of statements recur and deserve special attention.
One of the basic covenants of a lawyer is that the lawyer is competent to handle those matters
accepted by the lawyer. C.R.C.P. 1.1. It is therefore false and misleading for a lawyer to advertise for
clients in a field of practice where the lawyer is not competent within the meaning of Rule 1.1.
Characterizations of a lawyer's fees such as "cut-rate", "lowest" and "cheap" are likely be
misleading if those statements cannot be factually substantiated. Similarly, characterizations regarding a
lawyer's abilities or skills have the potential to be misleading where those characterizations cannot be
factually substantiated. Equally problematic are factually unsubstantiated characterizations of the results
that a lawyer has in the past obtained. Such statements often imply that the lawyer will be able to obtain
the same or similar results in the hture. This type of statement, due to the inevitable factual and legal
differences between different representations, is likely to mislead prospective clients.
Statements that a law firm has a vast number of years of experience, by aggregating the
experience of all members of the firm,provide little meaningful information to prospective clients and
have the potential to be misleading.
Statements such as "no recover, no fee" are misleading if they do not additionally mention that a
client may be obligated to pay costs of the law suit. Any communication that states or implies the client
does not have to pay a fee if there is no recovery shall also disclose that the client may be liable for costs.

\

Finally, Rule 7.1 (c) proscribes unsolicited communications sent by restricted means of delivery.
It is misleading and an invasion of the recipient's privacy for a lawyer to send advertising information to a
prospective client by registered mail or other forms of restricted delivery. Such modes falsely imply a
degree of exigence or importance that is unjustified under the circumstances.

Rule 7.1

CURRENT C R P C VERSION

RULE 7.1 - COMMUNICATIONS CONCERNING A
LAWYER'S SERVICES
(a) A lawyer shall not make a false or misleading communication about the lawyer or
the lawyer's services. A communication is false or misleading if it:
(1) contains a material misrepresentation of fact or law, or omits a fact necessary to
make the statement considered as a whole not materially misleading;
(2) is likely to create an unjustified expectation about results the lawyer can achieve, or
states or implies that the lawyer can achieve results by means that violate the Rules of
Professional Conduct or other law;
(3) compares the lawyer's services with other lawyers' services, unless the comparison
can be factually substantiated;
(b) No lawyer shall, directly or indirectly, pay all or a part of the cost of communications concerning a lawyer's services by a lawyer not in the same firm unless the communication
discloses the name and address of the non-advertising lawyer, the relationship between the
advertising lawyer and the non-advertising lawyer, and whether the advertising lawyer may
refer any case received through the advertisement to the non-advertising lawyer.
(c) Unsolicited communications concerning a lawyer's services mailed to prospective
clients shall be sent only by regular U.S. mail, not by registered mail or other forms of restricted delivery.
(d) Any communication that states or implies the client does not have to pay a fee if
there is no recovery shall also disclose that the client may be liable for costs. This provision does
not apply to communications that only state that contingent or percentage fee arrangements are
available, or that only state the initial consultation is free.
(e) A lawyer shall not knowingly permit, encourage or assist in any way employees,
agents or other persons to make communications on behalf of the lawyer or the law firm in violation of this Rule or Rules 7.2 through 7.4.
(0In connection with the sale of a private law practice under Rule 1.17, an opinion of
the purchasing lawyer's suitability and competence to represent existing clients shall not violate
this Rule if the lawyer complies with Rule 1.17(d).
Source: (f) added and adopted June 12, 1997, effective July 1, 1997; entire Rule and
Comment amended and adopted June 12, 1997, effective January 1, 1998.
Comment
This Rule governs all communications about a lawyer's services, including advertising permitted by Rule 7.2 and solicitations governed by Rule 7.3.
The touchstone of this Rule, as well as Rules 7.2 through 7.4, is that all communications
regarding a lawyer's services must be truthful. Truthful communications regarding a lawyer's services
provide a valuable public service and, in any event, are constitutionally protected. False and misleading statements regarding a lawyer's services do not serve any valid purpose and may be constitutionally proscribed.
It is not possible to catalog all types and variations of communications that are false or misleading. Nevertheless, certain types of statements recur and deserve special attention.
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Rule 7.1

One of the basic covenants of a lawyer is that the lawyer is competent to handle those matters
accepted by the lawyer. C.R.P.C. 1.l. It is therefore false and misleading for a lawyer to advertise for
clients in a field of practice where the lawyer is not competent within the meaning of Rule 1.l.
Characterizations of a lawyer's fees such as "cut-rate", "lowest" and "cheap" are likely to be
misleading if those statements cannot be factually substantiated. Similarly, characterizations regarding
a lawyer's abilities or skills have the potential to be misleading where those characterizations cannot
be factually substantiated. Equally problematic are factually unsubstantiated characterizations of the
results that a lawyer has in the past obtained. Such statements often imply that the lawyer will be able
to obtain the same or similar results in the future. This type of statement, due to the inevitable factual
and legal differences between different representations, is likely to mislead prospective clients.
Statements that a law firm has a vast number of years of experience, by aggregating the experience of all members of the f a , provide little meaningful information to prospective clients and
have the potential to be misleading.
Statements such as "no recovery, no fee" are misleading if they do not additionally mention
that a client may be obligated to pay costs of the lawsuit. Any communication that states or implies
the client does not have to pay a fee if there is no recovery shall also disclose that the client may be
liable for costs.
Finally, Rule 7.l(c) proscribes unsolicited communications sent by restricted means of delivery. It is misleading and an invasion of the recipient's privacy for a lawyer to send advertising information to a prospective client by registered mail or other forms of restricted delivery. Such modes
falsely imply a degree of exigence or importance that is unjustified under the circumstances.
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A lawyer shall not make a false or misleading communication about the
lawyer or the lawyer's services. A communication is false or misleading
if it contains a material misrepresentation of fact or law, or omits a f a d
necessary to make the statement considered as a whole not materially
misleading.

[I] This Rule goierns all communications about a lawyer's services, including
advertising permitted by Rule 7.2. Whatever means are used to make known a
lawyer's services, statements about them must be truthful.
[2] Truthful statements that are misleading are also prohibited by this Rule. A
truthful statement is misleading if it omits a fact necessary to make the lawyer's communication considered as a whole not materially misleading. A truthful statement is
also misleading if there is a substantial likelihood that it will lead a reasonable person
to formulate a specific conclusion about the lawyer or the lawyer's services for which
there is no reasonable factual foundation.
[31 An advertisement that truthfully reports a lawyer's achievements on behalf of
clients or former clients may be misleading if presented so as to lead a reasonable person to f o m an unjustified expectation that the same results could be obtained for other
clients in similar matters without reference to the specific factual and legal circumstances of each client's case. Similarly, an unsubstantiated comparison of the lawyer's
services or fees with the services or fees of other lawyers may be misleading if presented with such specificity as would lead a reasonable person to conclude that the
comparison can be substantiated.The inclusion of an appropriate disclaimer or qualifylng language may preclude a finding that a statement is likely to create unjustified
expectations or otherwise mislead a prospective client.
[41 See also Rule 8.4(e) for the prohibition against stating or implying an ability to
influence improperly a government agency or official or to achieve results by means
that violate the Rules of Professional Conduct or other law.

+

As proposed by Subcommittee 09-14-2005.
No changes from Colorado Ad Hoc Committee Proposal
RULE 7.2 ADVERT1SING
Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services through
(a)
written, recorded or electronic communication, including public media.
A lawyer shall not give anything of value to a person for recommending the lawyer's
(b)
services except that a lawyer may
(1)
(2)
organization.

(3)

pay the reasonable costs of communications permitted by this Rule;
pay the usual charges of a not-for-profit lawyer referral service or legal service

pay for a law practice in accordance with Rule 1.17; and

refer clients to another lawyer or a nonlawyer pursuant to an agreement not otherwise
(4)
prohibited under these Rules that provides for the other person to refer clients or customers to the lawyer,
if
the reciprocal referral agreement is not exclusive, and
(i)
(ii)

the client is informed of the existence and nature of the agreement.

Any communication made pursuant to this rule shall include the name and office address
(c)
of at least one lawyer or law firm responsible for its content.
'1

Comment to RULE 7.2 ADVERTISING
To assist the public in obtaining legal services, lawyers should be allowed to make
1
known their services not only through reputation but also through organized information campaigns in the
form of advertising. Advertising involves an active quest for clients, contrary to the tradition that a lawyer
should not seek clientele. However, the public's need to know about legal services can be fulfilled in part
through advertising. This need is particularly acute in the case of persons of moderate means who have
not made extensive use of legal services. The interest in expanding public information about legal
services ought to prevail over considerations of tradition. Nevertheless, advertising by lawyers entails the
risk of practices that are misleading or overreaching.
This Rule permits public dissemination of information concerning a lawyer's name or
[2]
firm name, address and telephone number; the kinds of services the lawyer will undertake; the basis on
which the lawyer's fees are determined, including prices for specific services and payment and credit
arrangements; a lawyer's foreign language ability; names of references and, will their consent, names of
clients regularly represented; and other information that might invite the attention of those seeking legal
assistance.
Questions of effectiveness and taste in advertising are matters of speculation and
[3]
subjective judgment. Some jurisdictions have had extensive prohibitions against television advertising,
against advertising going beyond specified facts about a lawyer, or against "undignified" advertising.
Television is now one of the most powerfkl media for getting information to the public, particularly
persons of low and moderate income; prohibiting television advertising, therefore, would impede the flow
1

\)
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of information about legal services to many sectors of the public. Limiting the information that may be
advertised has a similar effect and assumes that the bar can accurately forecast the kind of information
that the public would regard as relevant. Similarly, electronic media, such as the Internet, can be an
important source of information about legal services, and lawful communication by electronic mail is
permitted by this Rule. But see Rule 7.3 (a) for the prohibition against the solicitation of a prospective
client through a real-time electronic exchange that is not initiated by the prospective client.
Neither this Rule nor Rule 7.3 prohibits communications authorized by law, such as
[4]
notice to members of a class in class action litigation.
Paying Others to Recommend a Lawyer
Lawyers are not permitted to pay others for channeling professional work. Paragraph
[5]
(b)(l), however, allows a lawyer to pay for advertising and communications permitted by this Rule,
including the costs of print directory listings, on-line directory listings, newspaper ads, television and
radio airtime, domain-name registrations, sponsorship fees, banner ads, and group advertising. A lawyer
may compensate employees, agents and vendors who are engaged to provide marketing or clientdeveloplnent services, such as publicists, public-relations personnel, business-development staff and
website designers. See Rule 5.3 for the duties of lawyers and law firms with respect to the conduct of
nonlawyers who prepare marketing materials for them.
A lawyer may pay the usual charges of a legal service plan or a not-for-profit or qualified
[6]
lawyer referral service. A legal service plan is a prepaid or group legal service plan or a similar delivery
system that assists prospective clients to secure legal representation. A lawyer referral service, on the
other hand, is any organization that holds itself out to the public as a lawyer referral service. Such referral
services are understood by laypersons to be consumer-oriented organizations that provide unbiased
referrals to lawyers with appropriate experience in the subject matter of the representation and afford
other client protections, such as complaint procedures or malpractice insurance requirements.
Consequently, this Rule only permits a lawyer to pay the usual charges of a not-for-profit or qualified
lawyer referral service. A qualified lawyer referral service is one that is approved by an appropriate
regulatory authority as affording adequate protections for prospective clients. See, e.g., the American Bar
Association's Model Supreme Court Rules Governing Lawyer Referral Services and Model Lawyer
Referral and Information Service Quality Assurance Act (requiring that organizations that are identified
as lawyer referral services (i) permit the participation of all lawyers who are licensed and eligible to
practice in the jurisdiction and who meet reasonable objective eligibility requirements as may be
established by the referral service for the protection of prospective clients; (ii) require each participating
lawyer to car~yreasonably adequate malpractice insurance; (iii) act reasonably to assess client satisfaction
and address client complaints; and (iv) do not refer prospective clients to lawyers who own, operate or are
employed by the referral service.)

A lawyer who accepts assignments or referrals from a legal service plan or referrals from
[7]
a lawyer referral service must act reasonably to assure that the activities of the plan or service are
compatible with the lawyer's professional obligations. See Rule 5.3. Legal service plans and lawyer
referral services may coinrnunicate with prospective clients, but such communication must be in
conformity with these Rules. Thus, advertising must not be false or misleading, as would be the case if
the communications of a group advertising program or a group legal services plan would mislead
prospective clients to think that it was a lawyer referral service sponsored by a state agency or bar
association. Nor could the lawyer allow in-person, telephonic, or real-time contacts that would violate
Rule 7.3.

As proposed by Subcommittee 09- 14-2005.
No changes from Colorado Ad Hoc Committee Proposal
A lawyer also may agree to refer clients to another lawyer or a nonlawyer in return for
[8]
the undertaking of that person to refer clients or customers to the lawyer. Such reciprocal referral
arrangements must not interfere with the lawyer's professional judgment as to making referrals or as to
providing substantive legal services. See Rules 2.1 and 5.4(c). Except as provided in Rule 1.5(e), a lawyer
who receives referrals from a lawyer or nonlawyer must not pay anything solely for the referral, but the
lawyer does not violate paragraph (b) of this Rule by agreeing to refer clients to the other lawyer or
nonlawyer, so long as the reciprocal referral agreement is not exclusive and the client is informed of the
referral agreement. Conflicts of interest created by such arrangements are governed by Rule 1.7.
Reciprocal referral agreements should not be of indefinite duration and should be reviewed periodically to
determine whether they comply with these Rules. This Rule does not restrict referrals or divisions of
revenues or net income among lawyers within firms comprised of multiple entities.

-.

Rule 7.2
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RULE 7.2 -ADVERTISING
(a) A lawyer may advertise a lawyer's services or fees through any public media, such as
a telephone directory, legal directory, newspaper or other periodical, outdoor advertising, radio
or television, electronic media or through written or recorded communication including those
governed by Rule 7.3, to prospective clients, consumers or the public at large. Such communications shall be referred to as "advertisements."
@) A copy or recording of an advertisement shall be kept by the lawyer for four years
after its last dissemination along with a record of when and where it was used.
(c) A lawyer shall not give anything of value to a person for recommending the lawyer's
services, except that a lawyer may:
(1) Pay the reasonable costs of advertisements permitted by this rule;
(2) Pay the usual charges of a not-for-profit lawyer referral service or legal service
organization; and
(3) Pay for a law practice in accordance with Rule 1.17.
(d) Any advertisement made pursuant to this rule shall include the name of at least one
lawyer responsible for its content.
(e) All advertisements governed by this rule shall also comply with the requirements of
Rules 7.1 and 7.4.
Source: (c)(l), (2), and (3) amended and adopted June 12, 1997, effective July 1, 1997;
entire rule and comment amended and adopted June 12,1997, effective January 1, 1998.

Comment
To assist the public in obtaining legal services, lawyers should be allowed to make known
their services not only through reputation but also through organized information campaigns in the
form of advertising. Advertising involves an active quest for clients, contrary to the tradition that a
lawyer should not seek clientele. However, the public's need to know about legal services can be fulfilled in part through advertising. This need is particularly acute in the case of persons of moderate
means who have not made extensive use of legal services. The interest in expanding public information about legal services ought to prevail over considerations of tradition. Nevertheless, advertising by
lawyers entails the risk of practices that are misleading or overreaching.
Questions of effectiveness and taste in advertising are matters of speculation and subjective
judgment. Some jurisdictions have had extensive prohibitions against television advertising, against
advertising going beyond specified facts about a lawyer, or against "undignified" advertising.
Television is now one of the most powerful media for getting information to the public, particularly
persons of low and moderate income; prohibiting television advertising, therefore, would impede the
flow of information about legal services to many sectors of the public. Limiting the information that
may be advertised has a similar effect and assumes that the bar can accurately forecast the kind of
information that the public would regard as relevant.
Neither this Rule nor Rule 7.3 prohibits communications authorized by law, such as notice to
members of a class in class action litigation.
\\
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Rule 7.3

Record of Advertising
i

Paragraph (b) requires that a record of the content and use of advertising be kept in order to
facilitate enforcement of this Rule. It does not require that advertising be subject to review prior to
dissemination. Such a requirement would be burdensome and expensive relative to its possible benefits, and may be of doubtfbl constitutionality.

Paying Others to Recommend a Lawyer
A lawyer is allowed to pay for advertising permitted by the Rule, and for the purchase of a
law practice in accordance with the provisions of Rule 1.17, but otherwise is not permitted to pay
another person for channeling professional work. This restriction does not prevent an organization or
person other than the lawyer from advertising or recommending the lawyer's services. Thus, a legal
aid agency or prepaid legal services plan may pay to advertise legal services provided under its auspices. Likewise, a lawyer may participate in not-for-profit lawyer referral programs and pay the usual
fees charged by such programs. Paragraph (c) does not prohibit paying regular compensation to an
assistant, such as a secretary, to prepare communications permitted by this Rule.
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(3) pay for a law practice in accordance with Rule 1.17; and
(4) refer clients to another lawyer or a nonlawyer professional
pursuant to an agreement not otherwise prohibited under these Rules

that provides for the other person to refer clients or customers to the
lawyer, if
(i) the reciprocal referral agreement is not exclusive, and
(ii)the client is informed of the existence and nature of the
agreement.
(c) Any communication made pursuant to this rule shall include the
name and office address of at least one lawyer or law firm responsible
for its content.

COMMENT
[I] To assist the public in obtaining legal services, lawyers should be allowed to
make known their services not only through reputation but also through organized
information campaigns in the form of advertising.Advertisinginvolves an active quest
for clients, contrary to the tradition that a lawyer should not seek clientele. However,
the public's need to know about legal services can be fulfilled in part through advertising. This need is particularly acute in the case of persons of moderate means who
have not made extensive use of legal services. The interest in expanding public information about legal services ought to prevail over considerations of tradition. Nevertheless, advertising by lawyers entails the risk of practices that are misleading or
overreaching.
121 This Rule permits public dissemination of information concerning a lawyer's
name or firm name, address and telephone number; the kinds of services the lawyer

I

will undertake; tlie basis on which tlic lawyer's fees are determined, including prices
for specific services and payincnt and credit arrangements; a lawyer's foreign Ianguagc ability; names of references and, with their consent, names of clients regularly
reprcscntcd; and other inforination tliat might invite the ,~ttcntionof those seeking
legal assistance.
131 Questions of cffcctivcncss a n ~ ltaste i11 advertising arc matters of speculation
and subjcctivc judgment. Some jurisdictions liavc had extensive prc)hihitions against
television advertising, against advertising going beyond specified facts about a lawyer,
or against "~~iidigniiiecl"
advertising. Television is now one of the most powerful
mcdi'l for getting information to the public, particularly persons of low and moderate
income; prohibiting television aclvertising, therefore, would iinpede tlie flow of information aboul legal services to many sectors of the public. I,imiti~igthe inforiliation that
may be aclvcrtisccl l~iisa similar effect and assumes that the bar can acc~iratclpforccast
tlw kind of information tliat tlic public would regard as rclcvant. Similarly, electronic
mcclia, siicli as tlic I~itcrnc~t,
can be an i~nportantsource of inform,ition about legal scrvices, and lawful communication by electronic niail is pcr~nitteclby this Rule. But see
Kulc' 7.3(a) for the prohibition against the solicitation o f a prospective clicnt tIlrO~1gha
real-time clcctronic exchange that is not initiated by the prospective client.
141 Neitlicr tliis Rule nor Rulc 7.3 prcdiihits co~iimumicatioiisauthorized by law,
such as noticc to members oi a class in class action litigation.

Paying Otlzers to Recommend a Lawyer
151 I,,iwycrs arc not pcrn~ittcdto pay others for clianncling professional work.
I'aragrapli (b)(l), however, allows a lawycr to yay for advertising and comlnunications
permitted by this Rule, including tlie costs of print clircctory listings, on-line directory
listings, newspaper ads, television and radio airtime, domaiti-name registrations, sponsorship ices, banner ads, and group advertising. A lawyer may coinpe~is~ite
employees,
agents and vendors who are engaged to provide markctiilg or client-Jevclopn~cntservices, such as publicists, public-relations personnel, business-development staff and
websitc designers. See liulc 5.3 for tlic duties of lawyers and law firms with respect to
the conduct of nonl,~wyt.rswho prepare marketing materials for tlien~.
161 A lawycr may pay the usual charges of a legal scn,ice plan or a not-for-profit or
r1~1'1lificdlawycr refcrral scrvicc. A l e g ~service
l
plan is a prepaid or group legal service
plan or a similar delivcry system that assists prospective cliel~tsto secure lcgnl representation. A lawycr refcrral service, on the other l~and,is any organiaatioii that holds
itself out to tlic public as a lawyer referral service. Sucli referrdl sc-rviccsart. uiiderstood
by laypersons to be consun~er-oricntcdorga~iixatinnsthat provide u ~ ~ b i a s ereferrals
d
to
lawyers with appropriate cxpcricnce in the subject rn'ltter of the represelltation and
afford other clicnt protections, such as colnplaint procedures or n~~~lpractice
il~sura~~cc
requireme~~ts.
Consequently this Rule only pcrinits a lawyer to pay the usual cliarges
of n not-for-profit or qualified Id~ryerreftlrral service. A qualified lawyer referral service is onc t11,lt is approved hp an appropriate repplatory authoritj' as afford~ngadequate protections for prospect~vcclrcnts. See, e.g., tlie American 13dr Association's
Model Sup]-en~e
C'o~irtliulcs C o ~ ~ r n 1,n~t
~ n gyer llcferrctl Serviccs and Model Lawyer
1icfr1.1a1 ancl intorination Service Quality Assurance Act (requiring t h ~organizations
t

that are identified as lawyer referral services (i) permit the participation of all lawyers
who are licensed and eligible to practice in the jurisdiction and who meet reasonable
objective eligibility requirements as may be established by the referral service for the
protection of prospective clients; (ii) require each participating lawyer to carry reasonably adequate malpractice insurance; (iii) act reasonably to assess client satisfaction
and address client complaints; and (iv) do not refer prospective clients to lawyers who
own, operate or are employed by the referral service.)
[7] A lawyer who accepts assignments or referrals from a legal service plan or
.%
referrals
from a lawyer referral service must act reasonably to assure that the activities
'
:
q' of the plan or service are compatible with the lawyer's professional obligations. See
Rule 5.3. Legal service plans and lawyer referral services may communicate with
2;x
-3%
prospective clients, but such communication must be in conformity with these Rules.
$2.
4!?'yv
Thus, advertising must not be false or misleading, as would be the case if the commu@
; &&
nications of a group advertising program or a group legal services plan would mislead
.e%&
prospective clients to think that it was a lawyer referral service sponsored by a state
~$&
*
agency or bar association. Nor could the lawyer allow in-person, telephonic, or realtime contacts that wodd violate Rule 7.3.
2 %
:f$:
:Yxf [SI A lawyer also may agree to refer clients to another lawyer or a nonlawyer pro.$@ fessional, in return for the undertaking of that person to refer clients or customers to
the lawyer. Such reaprocal referral arrangements must not interfere with the lawyer's
professional judgment as to making referrals or as to providing substantive legal ser'
vices. See Rules 2.1 and 5.4(c). Except as provided in Rule 1.5(e). a lawyer who receives
referrals horn a lawyer or nonlawyer professional must not pay anything solely for the
referral,
but the lawyer does not violate paragraph (b) of this Rule by agreeing to refer
$f
clients
to
the other lawyer or nonlawyer professional, so long as the reciprocal referral
*
&%?
.&:>%2agreement is not exclusive and the dient is informed of the referral agreement. Conflicts of interest created by such arrangements are governed by Rule 1.7. Reciprocal
.
"?@
referral agreements should not be of indefinite duration and should be reviewed peri"
odically to determine whether they comply with these Rules. This Rule does not
restrict referrals or divisions of revenues or net income among lawyers within firms
+'&!%>
.<LA comprised of multiple entities.
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As proposed by Subcommittee 09-14-2005.
Marked to show changes from Colorado Ad Hoc Committee Proposal
RULE 7.3 DIRECT CONTACT WITH PROSPECTIVE CLIENTS
A lawyer shall not by in-person, live telephone or real-time electronic contact solicit
(a)
professional employment from a prospective client when a significant motive for the lawyer's doing so is
the lawyer's pecuniary gain, unless the person contacted:
(1)

is a lawyer; or

(2)

has a family, close personal, or prior professional relationship with the lawyer.

A lawyer shall not solicit professional employment from a prospective client by written,
(b)
recorded or electronic communication or by in-person, telephone or real-time electronic contact even
when not otherwise prohibited by paragraph (a), if:
(1)
lawyer; or

(2)

I

the prospective client has made known to the lawyer a desire not to be solicited by the
the solicitation involves coercion, duress or harassment.

A lawyer shall not solicit professional employment from a prospective client believed to
(c)
be in need of legal services which arise out of the personal injury or death of any person by written,
recorded, or electronic communication. This Rule 7.3(c) shall not apply if the lawyer has a family or prior
professional relationship with the prospective client or if the communication is issued more than 15 days
after the occurrence of the event for which the legal representation is being solicited. Any such
the following:
. ,
communication must comply with W 7.1, R& 7.2,-7-' ..14;
No such communication may be made if the lawyer knows or reasonably should know
(1)
that the person to whom the communication is directed is represented resented by a lawyer in the matter.

If a lawyer other than the lawyer whose name or signature is contained in the
(2)
communication will actually handle the case or matter, or if the case or matter will be referred to another
lawyer or law firm,any such communication shall include a statement so advising the prospective client.

I

(d)
Every written, recorded or electronic communicationom
rfa
lawyer soliciting professional employment from a prospective client known to be in need of legal services
in a particular matter shall
Include the words "Advertising Material" on the outside envelope, if any, and at the
(1)
beginning and ending of any recorded or electronic communication, unless the recipient of the
communication is a person specified in paragraphs (a)(l) or (a)(2);

I

B ( 2 ) Not reveal on the envelope or on the outside of a self-mailing brochure or pamphlet the
nature of the prospective client's legal problem.
A copy of or recording of each such communication and a sample of the envelopes, if any, in which the
communications are enclosed shall be kept for a period of four years from the date of dissemination of the
communication.
(e)

Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a
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prepaid or group legal service plan operated by an organization not owned or directed by the lawyer that
uses in-person or telephone contact to solicit memberships or subscriptions for the plan from persons who
are not known to need legal services in a particular matter covered by the plan.

Comment to RULE 7.3 DIRECT CONTACT WITH PROSPECTIVE CLIENTS
There is a potential for abuse inherent in direct in-person, live telephone or real-time
[I]
electronic contact by a lawyer with a prospective client known to need legal services. These forms of
contact between a lawyer and a prospective client subject the layperson to the private importuning of the
trained advocate in a direct interpersonal encounter. The prospective client, who may already feel
overwhelmed by the circumstances giving rise to the need for legal services, may find it difficult fully to
evaluate all available alternatives with reasoned judgment and appropriate self-interest in the face of the
lawyer's presence and insistence upon being retained immediately. The situation is fraught with the
possibility of undue influence, intimidation, and over-reaching.

~\

This potential for abuse inherent in direct in-person, live telephone or real-time electronic
[2]
solicitation of prospective clients justifies its prohibition, particularly since lawyer advertising and written
and recorded communication permitted under Rule 7.2 offer alternative means of conveying necessary
information to those who may be in need of legal services. Advertising and written and recorded
communications which may be mailed or autodialed make it possible for a prospective client to be
informed about the need for legal services, and about the qualifications of available lawyers and law
f m s , without subjecting the prospective client to direct in-person, telephone or real-time electronic
persuasion that may overwhelm the client's judgment.
The use of general advertising and written, recorded or electronic communications to
[3]
transmit information from lawyer to prospective client, rather than direct in-person, live telephone or realtime electronic contact, will help to assure that the information flows cleanly as well as freely. The
contents of advertisements and communications permitted under Rule 7.2 can be permanently recorded so
that they cannot be disputed and may be shared with others who know the lawyer. This potential for
informal review is itself likely to help guard against statements and claims that might constitute false and
misleading communications, in violation of Rule 7.1. The contents of direct in-person, live telephone or
real-time electronic conversations between a lawyer and a prospective client can be disputed and may not
be subject to third-party scrutiny. Consequently, they are much more likely to approach (and occasionally
cross) the dividing line between accurate representations and those that are false and misleading.
There is far less likelihood that a lawyer would engage in abusive practices against an
[4]
individual who is a former client, or with whom the lawyer has close personal or family relationship, or in
situations in which the lawyer is motivated by considerations other than the lawyer's pecuniary gain. Nor
is there a serious potential for abuse when the person contacted is a lawyer. Consequently, the general
prohibition in Rule 7.3(a) and the requirements of Rule 7.3(c) are not applicable in those situations. Also,
paragraph (a) is not intended to prohibit a lawyer from participating in constitutionally protected activities
of public or charitable legal- service organizations or bona fide political, social, civic, fraternal, employee
or trade organizations whose purposes include providing or recommending legal services to its members
or beneficiaries.

1

'
d
'

But even permitted forms of solicitation can be abused. Thus, any solicitation which
[5]
contains information which is false or misleading within the meaning of Rule 7.1, which involves
coercion, duress or harassment within the meaning of Rule 7.3(b)(2), or which involves contact with a
prospective client who has made known to the lawyer a desire not to be solicited by the lawyer within the
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meaning of Rule 7.3(b)(l) is prohibited. Moreover, if after sending a letter or other communication to a
client as permitted by Rule 7.2 the lawyer receives no response, any further effort to communicate with
the prospective client may violate the provisions of Rule 7.3(b).
This Rule is not intended to prohibit a lawyer from contacting representatives of
[6]
organizations or groups that may be interested in establishing a group or prepaid legal plan for their
members, insureds, beneficiaries or other third parties for the purpose of informing such entities of the
availability of and details concerning the plan or arrangement which the lawyer or lawyer's firm is willing
to offer. This form of communication is not directed to a prospective client. Rather, it is usually addressed
to an individual acting in a fiduciary capacity seeking a supplier of legal services for others who may, if
they choose, become prospective clients of the lawyer. Under these circumstances, the activity which the
lawyer undertakes in communicating with such representatives and the type of information transmitted to
the individual are functionally similar to and serve the same purpose as advertising permitted under Rule
7.2.

I

[7]
The requirement in Rule 7 . 3 ( d ) ( l W that certain communications be marked
"Advertising Material" does not apply to communications sent in response to requests of potential clients
or their spokespersons or sponsors. General announcements by lawyers, including changes in personnel or
office location, do not constitute communications soliciting professional employment from a client known
to be in need of legal services within the meaning of this Rule.

I

Paragraph &f$fof this Rule permits a lawyer to participate with an organization which
[8]
uses personal contact to solicit members for its group or prepaid legal service plan, provided that the
personal contact is not undertaken by any lawyer who would be a provider of legal services through the
plan. The organization must not be owned by or directed (whether as manager or otherwise) by any
lawyer or law firm that participates in the plan. For example, paragraph &@+would not permit a lawyer
to create an organization controlled directly or indirectly by the lawyer and use the organization for the
in-person or telephone solicitation of legal employment of the lawyer through memberships in the plan or
otherwise. The communication permitted by these organizations also must not be directed to a person
known to need legal services in a particular matter, but is to be designed to inform potential plan members
generally of another means of affordable legal services. Lawyers who participate in a legal service plan
must reasonably assure that the plan sponsors are in compliance with Rules 7.1, 7.2 and 7.3(b). See
8.4(a).

I

I

CURRENT CRPC VERSION

RULE 7.3 -DIRECT CONTACT WITH PROSPECTIVE CLIENTS

1

(a) A lawyer shall not either in-person or by live telephone contact, solicit professional
employment from a prospective client with whom the lawyer has no family or prior professional
relationship where a significant motive for the lawyer's doing so is the lawyer's pecuniary gain.
(b) A lawyer shall not solicit professional employment from a prospective client by written, recorded or electronic communication or by in-person or telephone contact even when not
otherwise prohibited by paragraph (a), if:
(1)the prospective client has made known to the lawyer a desire not to be solicited by
the lawyer; or
(2) the solicitation involves coercion, duress or harassment.
(c) A lawyer shall not solicit professional employment from a prospective client believed
to be in need of legal services which arise out of the personal injury or death of any person by
written, recorded, or electronic communication. This provision shall not apply if the lawyer has a
family or prior professional relationship with the prospective client, or if the communication is
issued more than 30 days after the occurrence of the event for which the legal representation is
being solicited. Any such communication must comply with Rule 7.1, Rule 7.2 and the following:
(1) No such communication may be made if the lawyer knows or reasonably should know
that the person to whom the communication is directed is represented by a lawyer in the matter.

Rule 7.3
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(2) If a lawyer other than the lawyer whose name or signature is contained in the communication will actually handle the case or matter, or if the case or matter will be referred to
another lawyer or law firm, any such communication shall include a statement so advising the
prospective client.
(3) No such communication shall be made to resemble legal pleadings or other legal documents.
(4) Any such written or recorded communication shall not reveal on the envelope or on
the outside of a self-mailing brochure or pamphlet the nature of the prospective client's legal
problem.
(5) A copy of or recording of such communication and a sample of the envelopes in
which the communications are enclosed shall be kept for a period of four years from the date of
dissemination of the communication.
(d) Every written, recorded or electronic communication governed by this Rule 7.3 shall
include the words uThis Is An Advertisement" in a form that is clear and conspicuous on the
outside of the envelope, if any, and at the beginning and end of any written, recorded or electronic communication.

Comment

)

.

There is a potential for abuse inherent in direct in-person or live telephone contact by a
lawyer with a prospective client known to need legal services. These forms of contact between a
lawyer and a prospective client subject the layperson to the private importuning of the trained advocate in a direct interpersonal encounter. The prospective client, who may already feel overwhelmed
by the circumstances giving rise to the need for legal services, may fhd it difficult fully to evaluate
all available alternatives with reasoned judgment and appropriate self-interest in the face of the
lawyer's presence and insistence upon being retained immediately. The situation is h u g h t with the
possibility of undue influence, intimidation, and over-reaching.
This potential for abuse inherent in direct in-person or live telephone solicitation of prospective clients justifies its prohibition, particularly since lawyer advertising and written and recorded
communication permitted under Rule 7.2 offer alternative means of conveying necessary information
to those who may be in need of legal services. Advertising and written and recorded communications
which may be mailed or auto dialed make it possible for a prospective client to be informed about the
need for legal services, and about the qualifications of available lawyers and law firms, without subjecting the prospective client to direct in-person or telephone persuasion that may overwhelm the
client's judgment.
The use of general advertising and written and recorded communications to transmit information from lawyer to prospective client, rather than direct in-person or live telephone contact, will help
to assure that the information flows cleanly as well as freely. The contents of advertisements and
communicationspermitted under Rule 7.2 are permanently recorded so that they cannot be disputed
and may be shared with others who know the lawyer. This potential for informal review is itself likely
to help guard against statements and claims that might constitute false and misleading communications, in violation of Rule 7.1. The contents of direct in-person or live telephone conversations
between a lawyer to a prospective client can be disputed and are not subject to third-party scrutiny.
Consequently, they are much more likely to approach (and occasionally cross) the dividing line
between accurate representations and those that are false and misleading.
There is far less likelihood that a lawyer would engage in abusive practices against an individual with whom the lawyer has a prior personal or professional relationship or where the lawyer is
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motivated by considerations other than the lawyer's pecuniary gain. Consequently, the general prohibition in Rule 7.3(a) and the requirements of Rule 7.3(c) are not applicable in those situations.
But even permitted forms of solicitation can be abused. Thus, any solicitation which contains
information which is false or misleading within the meaning of Rule 7.1, which involves coercion,
duress or harassment within the meaning of Rule 7.3@)(2), or which involves contact with a prospective client who has made known to the lawyer a desire not to be solicited by the lawyer within the
meaning of Rule 7.3(b)(l) is prohibited. Mbreover, if after sending a letter or other communication to
a client as permitted by Rule 7.2 the lawyer receives no response, any further effort to communicate
with the prospective client may violate the provisions of Rule 7.3(b).
This Rule is not intended to prohibit a lawyer fi-om contacting representatives of organizations or groups that may be interested in establishing a group or prepaid legal plan for their members,
insured, beneficiaries or other third parties for the purpose of informing such entities of the availability of and details concerning the plan or arrangement which the lawyer or lawyer's firm is willing to
offer. This form of communication is not directed to a prospective client. Rather, it is usually
addressed to an individual acting in a fiduciary capacity seeking a supplier of legal services for others
who may, if they choose, become prospective clients of the lawyer. Under these circumstances, the
activity which the lawyer undertakes in communicating with such representatives and the type of
information transmitted to the individual are functionally similar to and serve the same purpose as
advertising permitted under Rule 7.2.
The requirement that certain communications be marked "This Is An Advertisementy'does
not apply to communications sent in response to requests of potential clients or their spokespersons or
sponsors. General announcements by lawyers, including changes in personnel or office location, do
not constitute communications soliciting professional employment fiom a client known to be in need
of legal services within the meaning of this Rule.

Source: Entire.Rule and comment amended and adopted and committee comment deleted by
amendment June 12, .1997, effective January 1, 1998.
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Rule 7.3
Direct Contact with Prospective Clients
(a) A lawyer shall not by in-person, live telephone or real-time electronic
contact solicit professional employment from a prospective client when a
significant motive for the lawyer's doing so is the lawyer's pecuniary gain,
unless the person contacted:
(1)is a lawyer; or
(2) has a family, close personal, or prior professional relationship
with the lawyer.
(b)A lawyer shall not solicit professional employment from a
prospective client by written, recorded or electronic communication or
by in-person, telephone or real-time electronic contact even when not
otherwise prohibited by paragraph (a), if:
(1)the prospective client has made known to the lawyer a desire
not to be solicited by the lawyer; or
(2) the solicitation involves coercion, duress or harassment.
(c) Every written, recorded or electronic communication from a lawyer
soliciting professional employment from a prospective client known
to be in need of legal services in a particular matter shall include the
words "Advertising Material" on the outside envelope, if any, and at the
beginning and ending of any recorded or electronic communication, unless
the recipient of the communication is a person specified in paragraphs
(a)(l)or (a)(2).
(d)Notwithstanding the prohibitions in paragraph (a), a lawyer may
participate with a prepaid or group legal service plan operated by an
organization not owned or directed by the lawyer that uses in-person
or telephone contact to solicit memberships or subscriptions for the plan
from persons who are not known to need legal services in a particular
matter covered by the plan.

COMMENT
[I] There is a potential for abuse inherent in direct in-person, live telephone or
real-time electronic contact by a lawyer with a prospective client known to need legal
services. These forms of contact between a lawyer and a prospective client subject the
layperson to the private importuning of the trained advocate in a direct interpersonal
encounter. The prospective client, who may already feel overwhelmed by the circumstances giving rise to the need for legal services, may find it difficult fully to evaluate
all available alternatives with reasoned judgment and appropriate self-interest in the

face of the lawyer's presence and insistence upon being retained immediately. The situation is fraught with the possibility of undue influence, intimidation, and over-reaching.
121 This potential for abuse inherent in direct in-person, live telephone or real-time
electronic solicitation of prospective clients justifies its prohibition, particularly since
lawyer advertising and written and recorded communication permitted under Rule 7.2
offer alternative means of conveying necessary information to those who may be in
need of legal services. Advertising and written and recorded communications which
may be mailed or autodialed make it possible for a prospective client to be informed
about the need for legal services, and about the qualifications of available lawyers and
law finns, without subjecting the prospective client to direct in-person, telephone or
real-time electronic persuasion that may overwhelm the client's judgment.
[31 The use of general advertising afld written, recorded or electronic communications to transmit information from lawyer to prospective client, rather than direct
in-person, live telephone or real-time electronic contact, will help to assure that the
information flows cleanly as well as freely. The contents of advertisements and communications permitted under Rule 7.2 can be permanently recorded so that they cannot be disputed and may be shared with others who know the lawyer. This potential
for informal review is itself likely to help guard against statements and claims that
might constitute false and misleading communications, in violation of Rule 7.1. The
contents of direct in-person, live telephone or real-time electronic conversations
between a lawyer and a prospective client can be disputed and may not be subject to
third-party scrutiny. Consequently, they are much more likely to approach (and occasionally cross) the dividing line between accurate representations and those that are
false and misleading.
[41 There is far less likelihood that a lawyer would engage in abusive practices
against an individual who is a former client, or with whom the lawyer has close personal or family relationship, or in situations in which the lawyer is motivated by considerations other than the lawyer's pecuniary gain. Nor is there a serious potential for
abuse when the person contacted is a lawyer. Consequently, the general prohibition in
Rule 7.3(a) and the requirements of Rule 7.3(c) are not applicable in those situations.
Also, paragraph (a) is not intended to prohibit a lawyer from participating in constitutionally protected activities of public or charitable legal-service organizations or bona
fide political, social, civic, fraternal, employee or trade organizations whose purposes
include providing or recommending legal services to its members or beneficiaries.
[51 But even permitted forms of solicitation can be abused. Thus, any solicitation
which contains information which is false or misleading within the meaning of Rule
7.1, which involves coercion, duress or harassment within the meaning of Rule
7.3(b)(2),or which involves contact with a prospective client who has made known to
the lawyer a desire not to be solicited by the lawyer within the meaning of ~ u l e '
7.3(b)(l)is prohibited. Moreover, if after sending a letter or other communication to a
client as permitted by Rule 7.2 the lawyer receives no response, any further effort to
communicate with the prospective client may violate the provisions of Rule 7.3@).
[6] This Rule is not intended to prohibit a lawyer from contacting representatives
of organizations or groups that may be interested in establishing a group or prepaid
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1 plan for their members, insureds, beneficiaries or other third parties for the purof informing such entities of the availability of and details concerning the plan or
gement which the lawyer or lawyer's firm is willing to offer. This form of com:' munication is not directed to a prospective client. Rather, it is usually addressed to
dividual acting in a fiduciary capacity seeking a supplier of legal services for
s who may, if they choose, become prospective clients of the lawyer. Under
circumstances, the activity which the lawyer undertakes in communicating with
representatives and the type of information transmitted to the individual are
onally similar to and serve the same purpose as advertising permitted under

'

e requirement in Rule 7.3(c)that certain communications be marked "Advererial" does not apply to communications sent in response to requests of
lients or their spokespersons or sponsors. General announcements by
hwyers, including changes in personnel or office location, do not constitute commuciting professional employment from a client known to be in need of legal
ljervices within the meaning of this Rule.
[S] Paragraph (d) of this Rule permits a lawyer to participate with an organization
which uses personal contact to solicit members for its group or prepaid legal service
plan, provided that the personal contact is not undertaken by any lawyer who would
be a provider of legal services through the plan. The organization must not be owned
by or directed (whether as manager or otherwise)by any lawyer or law firm that parplan. For example, paragraph (d) would not permit a lawyer to create
controlled directly or indirectly by the lawyer and use the organization
for the in-person or telephone solicitation of legal employment of the lawyer through
memberships in the plan or otherwise. The communication permitted by these organizations also must not be directed to a person known to need legal services in a particular matter, but is to be designed to inform potential plan members generally of
another means of affordable legal services. Lawyers who participate in a legal service
plan must reasonably assure that the plan sponsors are in compliance with Rules 7.1,
7.2 and 7.3(b). See 8.4(a).
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As proposed by Subcommittee 09- 14-2005.
No changes from Colorado Ad Hoc Committee Proposal
RULE 7.4 COMMUNICATION OF FIELDS OF PRACTICE
A lawyer may communicate the fact that the lawyer does or does not practice in
(a)
particular fields of law or that the lawyer is a specialist in particular fields of law. Such
communication shall be in accordance with Rule 7.1.
A lawyer admitted to engage in patent practice before the United States Patent
(b)
and Trademark Office may use the designation "Patent Attorney" or a substantially similar
designation.
A lawyer engaged in admiralty practice may use the designation "admiralty,"
(c)
"proctor in admiralty" or a substantially similar designation.
A lawyer shall not state or imply that a lawyer is certified as a specialist in a
(d)
particular field of law, unless:
the lawyer has been certified as a specialist by an organization that has been
(1)
approved by an appropriate state authority or that has been accredited by the American Bar
Association; and
(2)
the name of the certifying organization is clearly identified in the
communication.

In any advertisement in which a lawyer affirmatively claims to be certified in
(e)
any area of the law, such advertisement shall contain the following disclosure: "Colorado does
not certify attorneys as specialists in any field." This disclaimer is not required where the
information concerning the lawyer's services is contained in a law list, law directory or a
publication intended primarily for use of the legal profession.

Comment to RULE 7.4 COMMUNICATION OF FIELDS OF PRACTICE
Paragraph (a) of this Rule permits a lawyer to indicate areas of practice in
[I]
communications about the lawyer's services. If a lawyer practices only in certain fields, or will
not accept matters except in a specified field or fields, the lawyer is permitted to so indicate. A
lawyer is generally permitted to state that the lawyer is a "specialist," practices a "specialty" or
"specializes in" particular fields, but such communications are subject to the "false and
misleading" standard applied in Rule 7.1 to communications concerning a lawyer's services.
Paragraph (b) recognizes floe long-established policy of the Patent and
[2]
Trademark Office for the designation of lawyers practicing before the Office. Paragraph (c)
recognizes that designation of Admiralty practice has a long historical tradition associated with
maritime commerce and the federal courts.
Paragraph (d) permits a lawyer to state that the lawyer is certified as a specialist
[3]
in a field of law if such certification is granted by an organization approved by an appropriate
state authority or accredited by the American Bar Association or another organization, such as a
state bar association, that has been approved by the state authority to accredit organizations that
certify lawyers as specialists. Certification signifies that an objective entity has recognized an

As proposed by Subcommittee 09- 14-2005.
No changes from Colorado Ad Hoc Committee Proposal
advanced degree of knowledge and experience in the specialty area greater than is suggested by
general licensure to practice law. Certifying organizations may be expected to apply standards
of experience, knowledge and proficiency to insure that a lawyer's recognition as a specialist is
meaningful and reliable. In order to insure that consumers can obtain access to useful
information about an organization granting certification, the name of the certifying organization
must be included in any communication regarding the certification.

A claim of certification contained in a lawyer's letterhead does not require the
disclaimer in Rule 7.4(e) unless the letterhead is used in an advertisement.

CURRENT CRPC VERSION

RULE 7.4 -COMMUNICATION OF FIELD OF PRACTICE
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(a) A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law. A lawyer may state or imply that the lawyer is a specialist in accordance
with Rule 7.1.
(b) A lawyer admitted to engage in patent practice before the United States Patent and
Attorney" or a substantially similar designaTrademark Office may use the designation LCPatent
tion.
(c) A lawyer engaged in admiralty practice may use the designation "Admiralty",
"Proctor in Admiralty" or a substantially similar designation.
(dl A lawyer may permit his or her name to be listed by a lawyer referral sewice in specific fields of law in which the lawyer will accept referrals.

Rule 7.4

Colorado Ethics Handbook

(e) A lawyer available to act as a consultant to or as an associate of other lawyers in a
particular branch of law or legal service may distribute to other lawyers and publish in legal
journals an announcement 'of such availability. The announcement may state that the lawyer is
a specialist, in accordance with Rule 7.1.
(f) In any advertisement in which a lawyer affirmatively claims to be certified in any
area of the law, such advertisement shall contain the following disclosure: "Colorado does not
certify attorneys as specialists in any field." This disclaimer is not required where the information concerning the lawyer's services is contained in a law list, law directory or a publication
intended primarily for use of the legal profession.
(g) A lawyer purchasing a private law practice under Rule 1.17 may allow the lawyer's
qualifications to be described by the lawyer selling the private law practice.
Source: (g) added and adopted June 12, 1997, effective July 1, 1997; entire Rule [balance of3
and Comment amended and adopted and Committee Comment deleted June 12, 1997, effective
January 1, 1998.
Comment
This Rule permits a lawyer to indicate areas of practice in communications about the lawyer's
services, for example, in a telephone directory or other advertising. If the lawyer practices only in certain fields, or will not accept matters except in such fields, the lawyer is permitted to so indicate.
Recognition and specialization in patent matters is a matter of long established policy of the
Patent and Trademark Office. Designation of admiralty practice has a long historical tradition associated with maritime commerce and federal courts.
In some instances, a lawyer confines his or her practice to a particular field of law. A lawyer
may indicate in permitted advertising, if it is factual, a limitation of the practice in one or more particular areas or fields of law in which the lawyer practices.
The legal profession has developed referral systems designed to aid individuals who are able
to pay fees but need assistance in locating lawyers competent to handle their particular problems. Use
of the lawyer referral system enables a lay person to avoid an uninformed selection of a lawyer
because such a system makes possible the employment of competent lawyers who have indicated an
interest in the subject matter involved.
Rule 7.4 requires disclosures when attorneys claim to be certified in a particular area of law.
This rule recognizes the fact that Colorado does not certify lawyers in any field of practice and seeks
to protect the public from the impression that a lawyer's claimed expertise signifies the lawyer has
proven such claimed expertise through any type of Colorado certification process. It should additionally be noted that the rule requires compliance with Rule 7.1, and thereby Rule 1.1, in reference to a
lawyer's claim of expertise or limitation of practice to particular fields of law. Therefore, a lawyer is
prohibited from claiming expertise or emphasis in a field of law unless the lawyer has or develops the
legal knowledge, skill, thoroughness and preparation reasonably necessary for representation of
clients in that field of law.
A claim of certification contained in a lawyer's letterhead does not require the disclaimer in
Rule 7.4(f) unless the letterhead is used in an advertisement.
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(a) A lawyer may communicate the fact that the lawyer does or does
(b)A lawyer admitted to engage in patent practice before the United

(c) A lawyer engaged in Admiralty practice may use the designation
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(dl A lawyer shall not state or imply that a lawyer is certified as a
specialist in a particular field of law, unless:
(1)the lawyer has been certified as a specialist by an organization
that has been approved by an appropriate state authority or that has
been accredited by the American Bar Association; and
(2) the name of the certifying organization is clearly identified in
the communication.
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COMMENT
[I] Paragraph (a) of this Rule permits a lawyer to indicate areas of practice in communications about the lawyer's services. If a lawyer practices only in certain fields, or
will not accept matters except in a specified field or fields, the lawyer is permitted to
so indicate. A lawyer is generally permitted to state that the lawyer is a "specialist,"
practices a "specialty," or "specializes in" particular fields, but such communications
are subject to the "false and misleading" standard applied in Rule 7.1 to communications concerning a lawyer's services.
[2] Paragraph (b)recognizes the long-established policy of the Patent and Trademark Office for the designation of lawyers practicing before the Office. Paragraph (c)
recognizes that designation of Admiralty practice has a long historical tradition associated with maritime commerce and the federal courts.
[3] Paragraph (d) permits a lawyer to state that the lawyer is certified as a specialist in a field of law if such certification is granted by an organization approved by an
appropriate state authority or accredited by the American Bar Association or another
organization, such as a state bar association, that has been approved by the state
authority to accredit organizations that cerhfy lawyers as specialists. Certification signifies that an objective entity has recognized an advanced degree of knowledge and
experience in the specialty area greater than is suggested by general licensure to practice law. Cerhfying organizations may be expected to apply standards of experience,
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knowleclgc and proficiency to insure that a l,lwyerJs recognition as a specialist is i1Jealiingful and reliable. In order to insure that consumers call obtain access to useful inforniatioli about an organization granting certification, the nalme of thc certifying
organization must be includcd in any communication regnrding the certification.

As proposed by Subcommittee 09-14-2005.
No changes from Colorado Ad Hoc Committee Proposal
Ad Hoc Committee proposal is identical to ABA Ethics 2000 Rule 7.5
RULE 7.5 FIRM NAMES AND LETTERHEADS
A lawyer shall not use a firm name, letterhead or other professional designation that
(a)
violates Rule 7.1. A trade name may be used by a lawyer in private practice if it does not imply a
connection with a government agency or with a public or charitable legal services organization and is not
otherwise in violation of Rule 7.1.
A law firm with offices in more than one jurisdiction may use the same name or other
(b)
professional designation in each jurisdiction, but identification of the lawyers in an office of the firm shall
indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction where the office
is located.
The name of a lawyer holding a public office shall not be used in the name of a law firm,
(c)
or in communications on its behalf, during any substantial period in which the lawyer is not actively and
regularly practicing with the firm.
Lawyers may state or imply that they practice in a partnership or other organization only
(d)
when that is the fact.

Comment to RULE 7.5 FIRM NAMES AND LETTERHEADS
A firm may be designated by the names of all or some of its members, by the names of
[I]
deceased members where there has been a continuing succession in the farm's identity or by a trade name
such as the "ABC Legal Clinic." A lawyer or law firm may also be designated by a distinctive website
address or comparable professional designation. Although the United States Supreme Court has held that
legislation may prohibit the use of trade names in professional practice, use of such names in law practice
is acceptable so long as it is not misleading. If a private firm uses a trade name that includes a
geographical name such as "Springfield Legal Clinic," an express disclaimer that it is a public legal aid
agency may be required to avoid a misleading implication. It may be observed that any firm name
including the name of a deceased partner is, strictly speaking, a trade name. The use of such names to
designate law firms has proven a useful means of identification. However, it is misleading to use the
name of a lawyer not associated with the firm or a predecessor of the firm, or the name of a nonlawyer.
With regard to paragraph (d), lawyers sharing office facilities, but who are not in fact
[2]
associated with each other in a law firm, may not denominate themselves as, for example, "Smith and
Jones," for that title suggests that they are practicing law together in a firm.

RULE 7.5 -FIRM NAMES AND LETTERHEADS
(a) A lawyer shall not use or participate in the use of a firm name, letterhead, professional card, office sign, telephone directory listing, law list, legal directory listing, or other professional designation that violates Rule 7.1.
@) A lawyer in private practice shall not practice under a tradename, a name that is
misleading as to the identity of the lawyer or lawyers practicing under such a name, or firm
name containing names other than those of one or more of the lawyers in the firm; provided,
the name of a professional corporation or professional association may contain "P.C.",
"L.L.C.", "L.L.P.", "P.A." or similar symbols indicating the nature of the organization, and a
legal clinic which meets all of the criteria of a legal c h i c as defmed by these Rules may use
"legal clinic" in its name.
(c) A law firm with offices in more than one jurisdiction may use the same name in each
jurisdiction, but identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations of those not licensed to practice in the jurisdiction where the office is located.
(d) A firm may use, or continue to include in its name, the name or names of one or
more deceased or retired members of the firm or of a predecessor firm in a continuing line of
succession.
(e) The name of a lawyer holding a public office shall not be used in the name of a law
firm or in communications on its behalf, during any substantial period in which the lawyer is
not actively and regularly practicing with the firm.
(0Lawyers may state or imply that they practice in a partnership or other organization
only when that is a fact.

1

Source: (b) amended October 17, 1996, effective January 1, 1997.

Comment
The firm may be designated by the names of all or some of its members or by the names of
deceased members where there has been a continuing succession in the firm's identity. It may be
observed that any name including the name of a deceased partner is, strictly speaking, a tradename.
The use of such names to designate law firms is proven a useful means of identification. However, it
is misleading to use the name of a lawyer not associated with the firm or a predecessor of the firm.
With regard to paragraph (0,lawyers sharing office facilities, but who are not in fact partners, may not denominate themselves as, for example, "Smith & Jones", for that title suggests partnership in the practice of law.
A lawyer occupying a judicial, legislative, or public executive or administrative position who
has the right to practice law concurrently may allow his or her name to remain in the name of the
firm if the lawyer actively continues to practice law as member thereof, Otherwise, the name should
be removed fiom the firm name, and the lawyer should not be identified as a past or present member
of the firm. In addition, the lawyer should not hold himself or herself out as a practicing lawyer.

Rule 7.5
\
I

Colorado Ethics Handbook

In order to avoid the possibility of misleading persons with whom the lawyer deals, a lawyer
should be scrupulous in the representation of his or her professional status. The lawyer should not
hold himself or herself out as being a partner or associate of a law fm if the lawyer is not one in
fact, and thus should not hold himself or herself out as a partner or associate if the lawyer only shares
office space with another lawyer.

Committee Comment
The Committee decided not to adopt the provision in ABA proposed Model Rule 7.5 which
permits lawyers to practice under a tradename. The Committee determined that it would be misleading to the public if any attorney practiced under a tradename. Finns develop "a persona" which
becomes known to the public, which might not be known if lawyers practiced under a tradename. The
Committee incorporated portions of DR 2-102(B) into Model Rule 7.5, paragraph (b) and (c). The
Committee also believes that incorporating EC2-12 and EC2-13 into the Comments is helpful in providing guidance to practicing lawyers.
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er shall not use a firm name, letterhead or other professional
designation that violates Rule 7.1. A trade name may be used by a lawyer
ctice if it does not imply a connection with a government
a public or charitable legal services organization and is
(b)A law firm with offices in more than one jurisdiction may use the
same name or other professional designation in each jurisdiction, but
identification of the lawyers in an office of the firm shall indicate the
jurisdictional limitations on those not licensed to practice in the
jurisdiction where the office is located.
(c) The name'of a lawyer holding a public office shall not be used in
the name of a law firm, or in communications on its behalf, during any
substantial period in which the lawyer is not actively and regularly
(d) Lawyers may state or imply that they practice in a partnership or
other organization only when that is the fad.
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111 A firm may be designated by the names of all or some of its members, by the
names of deceased members where there has been a continuing succession in the firm's
h as the "ABC Legal Clinic." A lawyer or law firm may
ive website address or comparable professional desigtes Supreme Court has held that legislation may professional practice, use of such names in law practice
isleading. If a private firm uses a trade name that
includes a geographical name such as "Springfield Legal Clinic," an express disclaimer
that it is a public legal aid agency may be required to avoid a misleading implication.
It may be observed that any firm name including the name of a deceased partner is,
strictly speaking, a trade name. The use of such names to designate law firms has
proven a useful means of identification. However, it is misleading to use the name of a
lawyer not associated with the firm or a predecessor of the firm, or the name of a nonlawyer.
[21 With regard to paragraph (dl, lawyers sharing office facilities, but who are not
in fact associated with each other in a law firm, may not denominate themselves as, for
example, "Smith and Jones," for that title suggests that they are practicing law together in a firm.
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As proposed by Subcommittee 09-14-2005.
No changes from Colorado Ad Hoc Committee Proposal
Ad Hoc Committee proposal is identical to ABA Ethics 2000 Rule 7.6
RULE 7.6 POLITICAL CONTRIBUTIONS TO OBTAIN LEGAL ENGAGEMENTS OR
APPOINTMENTS BY JUDGES
A lawyer or law firm shall not accept a government legal engagement or an appointment by a
judge if the lawyer or law firm makes a political contribution or solicits political contributions for the
purpose of obtaining or being considered for that type of legal engagement or appointment.

Comment to RULE 7.6 POLITICAL CONTRIBUTIONS TO OBTAIN LEGAL ENGAGEMENTS OR
APPOINTMENTS BY JUDGES
Lawyers have a right to participate fully in the political process, which includes making
[I]
and soliciting political contributions to candidates for judicial and other public office. Nevertheless, when
lawyers make or solicit political contributions in order to obtain an engagement for legal work awarded
by a government agency, or to obtain appointment by a judge, the public may legitimately question
whether the lawyers engaged to perform the work are selected on the basis of competence and merit. In
such a circumstance, the integrity of the profession is undermined.

:,

The term "political contribution" denotes any gift, subscription, loan, advance or deposit
[2]
of anything of value made directly or indirectly to a candidate, incumbent, political party or campaign
committee to influence or provide financial support for election to or retention in judicial or other
government office. Political contributions in initiative and referendum elections are not included. For
purposes of this Rule, the term "political contribution" does not include uncompensated services.
Subject to the exceptions below, (i) the term "government legal engagement" denotes any
[3]
engagement to provide legal services that a public official has the direct or indirect power to award; and
(ii) the term "appointment by a judge" denotes an appointment to a position such as referee,
commissioner, special master, receiver, guardian or other similar position that is made by a judge. Those
terms do not, however, include (a) substantially uncompensated services; (b) engagements or
appointments made on the basis of experience, expertise, professional qualifications and cost following a
request for proposal or other process that is free from influence based upon political contributions; and (c)
engagements or appointments made on a rotational basis from a list compiled without regard to political
contributions.
The term "lawyer or law firm" includes a political action committee or other entity
[4]
owned or controlled by a lawyer or law firm.
Political contributions are for the purpose of obtaining or being considered for a
[5]
government legal engagement or appointment by a judge if, but for the desire to be considered for the
legal engagement or appointment, the lawyer or law firm would not have made or solicited the
contributions. The purpose may be determined by an examination of the circumstances in which the
contributions occur. For example, one or more contributions that in the aggregate are substantial in
relation to other contributions by lawyers or law firms, made for the benefit of an official in a position to
influence award of a government legal engagement, and followed by an award of the legal engagement to
the contributing or soliciting lawyer or the lawyer's firm would support an inference that the purpose of
the contributions was to obtain the engagement, absent other factors that weigh against existence of the
proscribed purpose. Those factors may include among others that the contribution or solicitation was
made to further a political, social, or economic interest or because of an existing personal, family, or

As proposed by Subcommittee 09-14-2005.
No changes from Colorado Ad Hoc Committee Proposal
Ad Hoc Committee proposal is identical to ABA Ethics 2000 Rule 7.6
professional relationship with a candidate.
If a lawyer makes or solicits a political contribution under circumstances that constitute
[6]
bribery or another crime, Rule 8.4(b) is implicated.

*

ABA ETHICS 2000 VERSION

Rule 7.6
Political Contributions to Obtain Government
Legal Engagements or Appointments by Judges
A lawyer or law firm shall not accept a government legal engagement
or an appointment by a judge if the lawyer or law firm makes a political
contribution or solicits political contributions for the purpose of obtaining
or being considered for that type of legal engagement or appointment.

[I] Lawyers have a right to participate fully in the political process, which includes
making and soliciting political contributions to candidates for judicial and other public office. Nevertheless, when lawyers make or solicit political contributions in order to
obtain an engagement for legal work awarded by a government agency, or to obtain
appointment by a judge, the public may legitimately question whether the lawyers
engaged to perform the work are selected on the basis of competence and merit. In
such a circumstance, the integrity of the profession is undermined.
121 The term "political contribution" denotes any @, subscription, loan, advance
or deposit of anything of value made directly or indirectly to a candidate, incumbent,
political party or campaign committee to influence or provide financial support for
election to or retention in judicial or other government office. Political contributions in
initiative and referendum elections are not included. For purposes of this Rule, the
term "political contribution" does not include uncompensated services.
131 Subject to the exceptions below, (i) the term "government legal engagement"
denotes any engagement to provide legal services that a public official has the direct or
indirect power to award; and (ii) the term "appointment by a judge" denotes an
appointment to a position such as referee, commissioner, special master, receiver,
guardian or other similar position that is made by a judge. Those terms do not, however, include (a) substantially uncompensated services; (b) engagements or appointments made on the basis of experience, expertise, professional qualifications and cost
following a request for proposal or other process that is free from influence based upon
political contributions; and (c) engagements or appointments made on a rotational
basis from a list compiled without regard to political contributions.
[41 The term "lawyer or law firm includes a political action committee or other
entity owned or controlled by a lawyer or law firm.
[51 Political contributions are for the purpose of obtaining or being considered for
a government legal engagement or appointment by a judge if, but for the desire to be
considered for the legal engagement or appointment, the lawyer or law firm would not
have made or solicited the contributions. The purpose may be determined by an exam\

ination of the circumstances in which the contributions occur. For example, one or
more contributions that in the aggregate are substantial in relation to other contributions by lawyers or law firms, made for the benefit of an official in a position to influence award of a government legal engagement, and followed by an award of the legal
engagement to the contributing or soliciting lawyer or the lawyer's firm would support an inference that the purpose of the contributions was to obtain the engagement,
absent other factors that weigh against existence of the proscribed purpose. Those factors may include among others that the contribution or solicitation was made to further
a political, social, or economic interest or because of an existing personal, family, or professional relationship with a candidate.
[6] If a lawyer makes or solicits a political contribution under circumstances that
constitute bribery or another crime, Rule 8.4(b) is implicated.

As proposed by Subcommittee 09-14-2005.
No changes from Colorado Ad Hoc Committee Proposal
RULE 8.1 BAR ADMISSION AND DISCIPLINARY MATTERS
An applicant for admission, readmission, or reinstatement to the bar, or a lawyer in connection
with an application for admission, readmission, or reinstatement to the bar or in connection with a
disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or
(b) fail to disclose a fact necessary to correct a misapprehension known by the person to have
arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions
or disciplinary authority, except that this rule does not require disclosure of information otherwise
protected by Rule 1.6.

Comment to RULE 8.1 BAR ADMISSION AND DISCIPLINARY MATTERS
[I] The duty imposed by this Rule extends to persons seeking admission to the bar as well as to
lawyers. Hence, if a person makes a material false statement in connection with an application for
admission, it may be the basis for subsequent disciplinary action if the person is admitted, and in any
event may be relevant in a subsequent admission application. The duty imposed by this Rule applies to a
lawyer's own admission or discipline as well as that of others. Thus, it is a separate professional offense
for a lawyer to knowingly make a misrepresentation or omission in connection with a disciplinary
investigation of the lawyer's own conduct. Paragraph (b) of this Rule also requires correction of any prior
misstatement in the matter that the applicant or lawyer may have made and affirmative clarification of any
misunderstanding on the part of the admissions or disciplinary authority of which the person involved
becomes aware.
[2] This Rule is subject to the provisions of the fifth amendment of the United States
Constitution and corresponding provisions of state constitutions. Rule 8.l(b) does not prohibit a good
faith challenge to the demand for such information. A person relying on such a provision or challenge in
response to a question, however, should do so openly and not use the right of nondisclosure as a
justification for failure to comply with this Rule.
[3] A lawyer representing an applicant for admission to the bar, or representing a lawyer who is
the subject of a disciplinary inquiry or proceeding, is governed by the rules applicable to the client-lawyer
relationship, including Rule 1.6 and, in some cases, Rule 3.3.

CURRENT CRPC VERSION

RULE 8.1 -BAR ADMISSION AND DISCIPLINARY MATTERS
An applicant for admission or reinstatement to the bar, or a lawyer in connection with a
bar admission application or in connection with a disciplinary or reinstatement matter, shall not:.
(a) knowingly make a false statement of material fact; or
(b) fail to disclose a fact necessary to correct a misapprehension known by the person to
have irisen in the matter, or knowingly fail to respond reasonably to a lawful demand for information from an admission or disciplinary authority, except that this rule does not require disclosure of information otherwise protected by Rule 1.6 or prohibit a good faith challenge to the
demand for such information.

Comment

1

The duty imposed by this Rule extends to persons seeking admission to the bar as well as to
lawyers. Hence, if a person makes a material false statement in connection with an application for
admission, it may be the basis for subsequent disciplinary action if the person is admitted, and in any
event may be relevant in a subsequent admission application. The duty imposed by this Rule applies
to a lawyer's own admission or discipline as well as that of others. Thus, it is a separate professional
offense for a lawyer to knowingly make a misrepresentation or omission in connection with a disciplinary investigation of the lawyer's own conduct. This Rule also requires a m a t i v e clarification of
any misunderstanding on the part of the admissions or disciplinary authority of which the person
involved becomes aware.
This Rule is subject to the provisions of the Fifth Amendment of the United States
Constitution and corresponding provisions of state constitutions. A person relying on such a provision

The Rules

Rule 8.2

in response to a question, however, should do so openly and not use the right of nondisclosure as a
justification for failure to comply with this Rule.
A lawyer representing an applicant for admission to the bar, or representing a lawyer who is
the subject of a disciplinary inquiry or proceeding, is governed by the rules applicable to the clientlawyer relationship.

Committee Comment
The Committee added reinstatement to the scope of proceedings to which this Rule is applicable. The Committee also added language clarifying that the provisions of subparagraph (b) are not
intended to prohibit a good faith challenge to requests for information.

ABA ETHICS 2000 VERSION
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Rule 8.1
Bar Admission and Disciplina y Matters
An applicant for admission to the bar, or a lawyer in connection with a
bar admission application or in connection with a disciplinary matter,
shall nof:
(a) knowingly make a false statement of material fact; or
(b)fail to disclose a fact necessary to comct a misapprehension known
by the person to have arisen in the matter, or knowingly fail to respond
to a lawful demand for information from an admissions or disciplinary
authority, except thatthis rule does not require disclosure of information
otherwise protected by Rule 1.6.

COMMENT
[I] The duty imposed by this Rule extends to persons seeking admission to the bar
as well as to lawyers. Hence, if a person makes a material false statement in connection
with an application for admission, it may be the basis for subsequent disciplinary
action if the person is admitted, and in any event may be relevant in a subsequent
admission application. The duty imposed by this Rule applies to a lawyer's own
admission or discipline as well as that of others. Thus, it is a separate professional
offense for a lawyer to knowingly make a misrepresentation or omission in connection
with a disciplinary investigation of the lawyer's own conduct. Paragraph (b)of this
Rule also requires correction of any prior misstatement in the matter that the applicant
or lawyer may have made and affirmative clarification of any misunderstandingon the
part of the admissions or disciplinary authority of which the person involved becomes
aware.
[2] This Rule is subject to the provisions of the fifth amendment of the United
States Constitution and correspondingprovisions of state constitutions.A person relying on such a provision in response to a question, however, should do so openly and
not use the right of nondisclosure as a justification for failure to comply with this Rule.
[31 A lawyer representing an applicant for admission to the bar, or representing a
lawyer who is the subject of a disciplinary inquiry or proceeding, is governed by the
rules applicable to the client-lawyer relationship, including Rule 1.6 and, in some cases,
Rule 3.3.

As proposed by Subcommittee 09-14-2005.
No changes from Colorado Ad Hoc Committee Proposal
or existing Colo. RPC 8.2
RULE 8.2 JUDICIAL AND LEGAL OFFICIALS
(a) A lawyer shall not make a statement that the lawyer knows to be false or with reckless
disregard as to its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory officer
or public legal officer or of a candidate for election or appointment to judicial or legal office.
(b) A lawyer who is a candidate for judicial office shall comply with the applicable provisions of
the Code of Judicial Conduct.

Comment to RULE 8.2 JUDICIAL AND LEGAL OFFICIALS
[I] Assessments by lawyers are relied on in evaluating the professional or personal fitness of
persons being considered for election or appointment to judicial office and to public legal offices, such as
attorney general, prosecuting attorney and public defender. Expressing honest and candid opinions on
such matters contributes to improving the administration of justice. Conversely, false statements by a
lawyer can unfairly undermine public confidence in the administration of justice.
[2] When a lawyer seeks judicial office, the lawyer should be bound by applicable limitations on
political activity.

I

,i

I

[3] To maintain the fair and independent administration of justice, lawyers are encouraged to
continue traditional efforts to defend judges and courts unjustly criticized.

CURRENT CRPC VERSION
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(a) A lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge, adjudicator~officer or public legal officer, or of a candidate for election, appointment to or retention in judicial or legal office.
(b) A lawyer who is a candidate for retention in judicial office shall comply with the
applicable provisions of the Code of Judicial Conduct.

Rule 8.2

Colorado Ethics Handbook

Comment
Assessments by lawyers are relied on in evaluating the professional or personal fitness of persons being considered for election or appointment to judicial office and to public legal offices, such
as attorney general, prosecuting attorney and public defender. Expressing honest and candid opinions
on such matters contributes to improving the administration of justice. Conversely, false statements
by a lawyer can unfairly undermine public confidence in the administration of justice.
When a lawyer seeks judicial office, the lawyer should be bound by applicable limitations on
political activity.
To maintain the fair and independent administration of justice, lawyers are encouraged to
continue traditional efforts to defend judges and courts unjustly criticized.

Committee Comment
The Committee notes that applicable provisions of the Colorado Code of Judicial Conduct
also apply to the process for selecting and retaining judges.

ABA ETHICS 2000 VERSION

MAINTAINING
THE INTEGRITY
OF THE PROFESSION
Rule 8.2
Judicial and Legal Oficials
(a)A lawyer shall not make a statement that the lawyer knows to
be false or with reckless disregard as to its truth or falsity concerning
the qualifications or integrity of a judge, adjudicatory officer or public
legal officer, or of a candidate for election or appointment to judicial or
legal office.
(b)A lawyer who is a candidate for judicial office shall comply with
the applicable provisions of the Code of Judicial Conduct.

[I] Assessments by lawyers are relied on in evaluating the professionalor personal fitness of persons being considered for election or appointment to judicial office and
to public legal offices, such as attorney general, prosecuting attorney and public
defender. Expressing honest and candid opinions on such matters contributes to
improving the administration of justice. Conversely, false statements by a lawyer can
unfairly undermine public confidence in the administration of justice.
121 When a lawyer seeks judicial office, the lawyer should be bound by applicable
limitations on political activity.
[3] To maintain the fair and independent administration of justice, lawyers are
encouraged to continue traditional efforts to defend judges and courts unjustly criticized.

As proposed by Subcommittee 09- 14-2005.
No changes from Colorado Ad Hoc Committee Proposal
Same as ABA Ethics 2000 Rule 8.3 except for language in
(c) which recently was added by Colorado Supreme Court
RULE 8.3 REPORTING PROFESSIONAL MISCONDUCT
(a) A lawyer who knows that another lawyer has committed a violation of the Rules of
Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or
fitness as a lawyer in other respects, shall inform the appropriate professional authority.
(b) A lawyer who knows that a judge has committed a violation of applicable rules of judicial
conduct that raises a substantial question as to the judge's fitness for office shall inform the appropriate
authority.
(c) This Rule does not require disclosure of information otherwise protected by Rule 1.6 or
information gained by a lawyer or judge while serving as a member of a lawyers' peer assistance program
that has been approved by the Colorado Supreme Court initially or upon renewal, to the extent that such
information would be confidential if it were communicated subject to the attorney-client privilege.

Comment to RULE 8.3 REPORTING PROFESSIONAL MISCONDUCT
[l] Self-regulation of the legal profession requires that members of the profession initiate
disciplinary investigation when they know of a violation of the Rules of Professional Conduct. Lawyers
have a similar obligation with respect to judicial misconduct. An apparently isolated violation may
indicate a pattern of misconduct that only a disciplinary investigation can uncover. Reporting a violation
is especially important where the victim is unlikely to discover the offense.
[2] A report about misconduct is not required where it would involve violation of Rule 1.6.
However, a lawyer should encourage a client to consent to disclosure where prosecution would not
substantially prejudice the client's interests.
[3] If a lawyer were obliged to report every violation of the Rules, the failure to report any
violation would itself be a professional offense. Such a requirement existed in many jurisdictions but
proved to be unenforceable. This Rule limits the reporting obligation to those offenses that a selfregulating profession must vigorously endeavor to prevent. A measure of judgment is, therefore, required
in complying with the provisions of this Rule. The term "substantial" refers to the seriousness of the
possible offense and not the quantum of evidence of which the lawyer is aware. A report should be made
to the bar disciplinary agency unless some other agency, such as a peer review agency, is more
appropriate in the circumstances. Similar considerations apply to the reporting of judicial misconduct.
[4] The duty to report professional misconduct does not apply to a lawyer retained to represent a
lawyer whose professional conduct is in question. Such a situation is governed by the Rules applicable to
the client-lawyer relationship.

\

[5] Information about a lawyer's or judge's misconduct or fitness may be received by a lawyer in
the course of that lawyer's participation in an approved lawyers or judges assistance program. In that
circumstance, providing for an exception to the reporting requirements of paragraphs (a) and (b) of this
Rule encourages lawyers and judges to seek treatment through such a program. Conversely, without such
an exception, lawyers and judges may hesitate to seek assistance from these programs, which may then
result in additional harm to their professional careers and additional injury to the welfare of clients and

As proposed by Subcommittee 09-14-2005.
No changes from Colorado Ad Hoc Committee Proposal
Same as ABA Ethics 2000 Rule 8.3 except for language in
(c) which recently was added by Colorado Supreme Court

I

the public. These Rules do not otherwise address the confidentiality of information received by a lawyer
or judge participating in an approved lawyers: assistance program; such an obligation, however, may be
imposed by the rules of the program or other law.
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(a) A lawyer having knowledge that another lawyer has committed a violation of the
Rules of Professional Conduct that raises a substantial question as to that lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects shall inform the appropriate professional
authority.
(b)A lawyer having knowledge that a judge has committed a violation of applicable
rules of judicial conduct that raises a substantial question as to the judge's fitness for office
shall inform the appropriate authority.
(c) This Rule does not require disclosure of information otherwise protected by Rule 1.6
or information gained by a lawyer or judge while serving as a member of a lawyers' peer assistance program that has been approved by the Colorado Supreme Court initially or upon renewal, to the extent that such information would be confidential if it were communicated subject to
the attorney-client privilege.

The Rules

Rule 8.3

Source: Entire Rule amended [(c) added] and adopted June 19,2003, effective July 1,2003.

Comment

\

I

I

Self-regulation of the legal profession requires that members of the profession initiate disciplinary investigation when they know of a violation of the Rules of Professional Conduct. Lawyers
have a similar obligation with respect to judicial misconduct. An apparently isolated violation may
indicate a pattern of misconduct that only a disciplinary investigation can uncover. Reporting a violation is especially important where the victim is unlikely to discover the offense.
A report about misconduct is not required where it would involve violation of Rule 1.6.
However, a lawyer should encourage a client to consent to disclosure where prosecution would not
substantially prejudice the client's interests.
If a lawyer were obliged to report every violation of the Rules, the failure to report any violation would itself be a professional offense. Such a requirement existed in many jurisdictions but
proved to be unenforcable. This Rule limits the reporting obligation to those offenses that a self-regulating profession must vigorously endeavor to prevent. A measure of judgment is, therefore, required
in complying with the provisions of this Rule. The term "substantial" refers to the seriousness of the
possible offense and not the quantum of evidence of which the lawyer is aware. A report should be
made to the bar disciplinary agency unless some other agency, such as a peer review agency, is more
appropriate in the circumstances. Similar considerations apply to the reporting of judicial misconduct.
The duty to report professional misconduct does not apply to a lawyer retained to represent a
lawyer whose professional conduct is in question. Such a situation is governed by the rules applicable
to the client-lawyer relationship.
Information about a lawyer's or judge's misconduct or fitness may be received by a lawyer in
the course of that lawyer's participation in an approved lawyers' or judges' assistance program. In
that circumstance, providing for the confidentiality of such information encourages lawyers and
judges to seek treatment through such programs. Conversely, without such confidentiality, lawyers
and judges may hesitate to seek assistance from these programs, which may then result in additional
harm to their professional careers and additional injury to the welfare of clients and the public. The
Rule therefore exempts the lawyer from the reporting requirements of paragraphs (a) and (b) with
respect to information that would be privileged if the relationship between the impaired lawyer or
judge and the recipient of the information were that of a client and a lawyer. On the other hand, a
lawyer who receives such information would nevertheless be required to comply with the Rule 8.3
reporting provisions to report misconduct if the impaired lawyer or judge indicates an intent to
engage in illegal activity, for example, the conversion of client funds to his or her use.

Committee Comment
In recommending this Rule, the Committee adopted the definition of knowledge contained in
. Restatement of Restitution, 10, Comment (d) (1937), similarly adopted in Colorado Bar Association

Ethics Committee Opinion 64 (April 23, 1983): "Knowledge means no substantial doubt."

ABA ETHICS 2000 VERSION

MAINTAINING
THE INTEGRITY
OF THE PROFESSION
Rule 8.3
Reporting Professional Misconduct
(a) A lawyer who knows that another lawyer has committed a violation
of the Rules of Professional Conduct that raises a substantial question
as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other
respects, shall inform the appropriate professional authority.
(b)A lawyer who knows that a judge has committed a violation of
applicable rules of judicial conduct that raises a substantial question is
to the judge's fitness for office shall inform the appropriate authority.
(c) This Rule does not require disclosure of information otherwise
protected by Rule 1.6 or information gained by a lawyer or judge while
participating in an approved lawyers assistance program.

[I] Self-regulation of the legal profession requires that members of the profession
initiate disciplinary investigation when they know of a violation of the Rules of Professional Conduct. Lawyers have a similar obligation with respect to judicial misconduct. An apparently isolated violation may indicate a pattern of misconduct that only
a disciplinary investigation can uncover. Reporting a violation is especially important
where the victim is unlikely to discover the offense.
[21 A report about misconduct is not required where it would involve violation of
Rule 1.6. However, a lawyer should encourage a client to consent to disclosure where
prosecution would not substantially prejudice the client's interests.
[31 If a lawyer were obliged to report every violation of the Rules, the failure to
report any violation would itself be a professionaloffense. Such a requirement existed
in many jurisdictions but proved to be unenforceable. This Rule limits the reporting
obligation to those offenses that a self-regulating profession must vigorously endeavor to prevent. A measure of judgment is, therefore, required in complying with the provisions of this Rule. The term "substantial" refers to the seriousness of the possible
offenseand not the quantum of evidence of which the lawyer is aware. Areport should
be made to the bar disciplinary agency unless some other agency, such as a peer review
agency, is more appropriate in the circumstances. Similar considerations apply to the
reporting of judicial misconduct.
[41 The duty to report professional misconduct does not apply to a lawyer retained
to represent a lawyer whose professional conduct is inquestion. Such a situation is
governed by the Rules applicable to the client-lawyer relationship.
151 Information about a lawyer's or judge's misconduct or fitness may be received

by a lawyer in the course of that lawyer's participation in an approved lawyers or
judges assistance program. In that circumstance, providing for an exception to the
reporting requirements of paragraphs (a) and (b) of this Rule encourages lawyers and
judges to seek treatment through such a program. Conversely, without such an exception, lawyers and judges may hesitate to seek assistance from these programs, which
may then result in additional harm to their professional careers and additional injury
to the welfare of clients and the public. These Rules do not otherwise address the confidentiality of information received by a lawyer or judge participating in an approved
lawyers assistance program; such an obligation, however, may be imposed by the rules
of the program or other law.

As proposed by Subcommittee 09-14-2005.
Marked to show changes from Colorado Ad Hoc Committee Proposal
Rule 8.4(g) moved fiom Rule 1.2(e).
Rule 8.4(h) is a non-uniform addition to ABA Ethics 2000 Rule 8.4
RULE 8.4 MISCONDUCT
It is professional misconduct for a lawyer to:
violate or attempt to violate the Rules of Professional Conduct, knowingly assist or
(a)
induce another to do so, or do so through the acts of another;
commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or
(b)
fitness as a lawyer in other respects;
(c)

engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d)

engage in conduct that is prejudicial to the administration of justice;

state or imply an ability to influence improperly a government agency or official or to
(e)
achieve results by means that violate the Rules of Professional Conduct or other law;

(0 knowingly assist a judge or judicial officer in conduct that is a violation of applicable
rules of judicial conduct or other law;
engage in conduct, in the representation of a client, that exhibits or is intended to appeal
(g)
to or engender bias against a person on account of that person's race, gender, religion, national origin,
disability, age, sexual orientation, or socioeconomic status, whether that conduct is directed to other
counsel, court personnel, witnesses, parties, judges, judicial officers, or any persons involved in the legal
process:

err

(h)
&engage in any conduct that directly, intentionally, and wrongfully harms others and that adversely
reflects on a lawyer's fitness to practice law.

Comment to RULE 8.4 MISCONDUCT
[I] Lawyers are subject to discipline when they violate or attempt to violate the Rules of
Professional Conduct, knowingly assist or induce another to do so or do so through the acts of another, as
when they request or instruct an agent to do so on the lawyer's behalf. Paragraph (a), however, does not
prohibit a lawyer from advising a client concerning action the client is legally entitled to take.
[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses
involving fraud and the offense of willful failure to file an income tax return. However, some kinds of
offenses carry no such implication. Traditionally, the distinction was drawn in terms of offenses involving
"moral turpitude." That concept can be construed to include offenses concerning some matters of personal
morality, such as adultery and comparable offenses, that have no specific connection to fitness for the
practice of law. Although a lawyer is personally answerable to the entire criminal law, a lawyer should be
professionally answerable only for offenses that indicate lack of those characteristics relevant to law
practice. Offenses involving violence, dishonesty, breach of trust, or serious interference with the
administration of justice are in that category. A pattern of repeated offenses, even ones of minor

As proposed by Subcommittee 09-14-2005.
Marked to show changes fiom Colorado Ad Hoc Committee Proposal
Rule 8.4(g) moved from Rule 1.2(e).
Rule 8.4(h) is a non-uniform addition to ABA Ethics 2000 Rule 8.4
significance when considered separately, can indicate indifference to legal obligation.

-

[3] A lawyer who, in the course of representing a client, knowinglv manifests by word or
conduct, bias or preiudice based upon race, gender, religion, national origin, disability, age, sexual
orientation or socioeconomic status, violates paragraph (rr) and also may violate paragraph (d). Legitimate
advocacy respecting the foregoing factors does not violate varagravhs (d) or (a). A trial iudge's finding
that peremptory challenges were exercised on a discriminatory basis does not alone establish a violation
of this ruel-,.
;-

r
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[4] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief
that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith challenge to the
validity, scope, meaning or application of the law apply to challenges of legal regulation of the practice of
law.

[5] Lawyers holding public office assume legal responsibilities going beyond those of other
citizens. A lawyer's abuse of public office can suggest an inability to fulfill the professional role of
lawyers. The same is true of abuse of positions of private trust such as trustee, executor, administrator,
guardian, agent and officer, director or manager of a corporation or other organization.

C-URRENT CRPC VERSION
Rule 8.4

RULE 8.4 -MISCONDUCT
It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or
induce another to do so, or do so through the act of another;
(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;
(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;
(e) state or imply an ability to influence improperly a judge, judicial officer, government
agency or official;
(0 knowingly assist a judge or judicial officer in conduct that is a violation of applicable
rules of judicial conduct or other law;
(g) engage in conduct which violates accepted standards of legal ethics; or
(h) engage in any other conduct that adversely reflects on the lawyer's fitness to
practice law.
Source: Committee Comment amended October 17, 1996, effective January 1, 1997.

Comment

)

Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses
involving fraud and the offense of willful failure to file an income tax return. However, some kinds of
offense carry no such implication. Traditionally, the distinction was drawn in terms of offenses involving "moral turpitude." That concept can be construed to include offenses concerning some matters of
personal morality, such as adultery and comparable offenses, that have no specific connection to fitness
for the practice of law. Although a lawyer is personally answerable to the entire criminal law, a lawyer
should be professionally answerable only for offenses that indicate lack of those characteristics relevant to law practice. Offenses involving violence, dishonesty, or breach of trust, or serious interference
with the administration of justice are in that category. A pattern of repeated offenses, even ones of
minor sigruficance when considered separately, can indicate indifference to legal obligation.
A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief
that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith challenge to the
validity, scope, meaning or application of the law apply to challenges of legal regulation of the practice of law.
Lawyers holding public office assume legal responsibilities going beyond those of other citizens. A lawyer's abuse of public office can suggest an inability to fulfill the professional role of attorney. The same is true of abuse of positions of private trust such as trustee, executor, administrator,
guardian, agent and officer, director or manager of a corporation or other organization.

Committee Comment
The Committee added the proscriptions contained in C.R.Civ.P. 241.6 and DR 1-102(a)(6) of
the Code.
. Sexual relationships between a lawyer and a client raise many issues regarding a lawyer's
professional conduct. For example, in People v. Good, 893 P.2d 101 (Colo. 1995), the Colorado
Supreme court held that because of the risks inherent in a sexual relationship between a lawyer and a

The Rules
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client, such a relationship or even suggestions of such a relationship will almost always violate Rule
8.4(h). See also People v. Bergner, 873 P.2d 726 (Colo. 1994).
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MAINTAINING
THE INTEGRITY
OF THE PROFESSION
Rule 8.4
Misconduct
It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts of
another;
(b)commit a criminal act that reflects adversely on the lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects;
(c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;
(d)engage in conduct that is prejudicial to the administration of justice;
(el state or imply an ability to influence improperly a government
agency or official or to achieve results by means that violate the Rules of
Professional Conduct or other law; or
(fl
knowingly assist a judge or judicial officer in conduct that is a
violation of applicable rules of judicial conduct or other law.

111 Lawyers are subject to discipline when they violate or attempt to violate the
Rules of Professional Conduct, knowingly assist or induce another to d o so or d o so
through the acts of another, as when they request or instruct an agent to d o so on the
lawyer's behalf. Paragraph (a), however, does not prohibit a lawyer from advising a
client concerning action the client is legally entitled to take.
I21 Many kinds of illegal conduct reflect adversely on fitness to practice law, such
as offenses involving fraud and the offense of willful failure to file a n income tax
return. However, some kinds of offenses carry no such implication. Traditionally, the
distinction was drawn in terms of offenses involving "moral turpitude." That concept
can be construed to include offenses concerning some matters of personal morality,
such as adultery and comparable offenses, that have no specific connection to fitness
for the practice of law. Although a lawyer is personally answerable to the entire criminal law, a lawyer should be professionally answerable only for offenses that indicate
lack of those characteristics relevant to law practice. Offenses involving violence, dishonesty, breach of trust, or serious interference with the administration of justice are in
that category. A pattern of repeated offenses, even ones of minor significance when
considered separately, can indicate indifference to legal obligation.
[31 A lawyer who, in the course of representing a client, knowingly manifests by
words or conduct, bias or prejudice based upon race, sex, religion, national origin, dis-
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ability, age, sexual orientation or socioeconomic status, violates paragraph (d) when
such actions are prejudicial to the administration of justice. Legitimate advocacy
respecting the foregoing factors does not violate paragraph (d). A trial judge's finding
that peremptory challenges were exercised on a discriminatory basis does not alone
establish a violation of this rule.
[4] A lawyer may refuse to comply with an obligation imposed by law upon a
good faith belief that no valid obligation exists. The provisions of Rule 1.2(d)concerning a good faith challenge to the validity, scope, meaning or application of the law
apply to challenges of legal regulation of the practice of law.
[5] Lawyers holding public office assume legal responsibilities going beyond those
of other citizens. A lawyer's abuse of public office can suggest an inability to fulfill the
professional role of lawyers. The same is true of abuse of positions of private trust such
as trustee, executor, administrator, guardian, agent and officer, director or manager of
a corporation or other organization.

,"

As proposed by Subcommittee 09-14-2005.
No changes from Colorado Ad Hoc Committee Proposal
RULE 8.5 DISCIPLINARY AUTHORITY; CHOICE OF LAW
(a) A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this
jurisdiction, regardless of where the lawyer's conduct occurs. A lawyer not admitted in this jurisdiction is
also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any
legal services in this jurisdiction. A lawyer may be subject to the disciplinary authority of both this
jurisdiction and another jurisdiction for the same conduct.
(b) In any exercise of the disciplinary authority of this jurisdiction, the rules of professional
conduct to be applied shall be as follows:
(1) for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction
in which the tribunal sits, unless the rules of the tribunal provide otherwise; and

(2) for any other conduct, the roles of the jurisdictiqn-in which the lawyer's conduct occurred, or,
if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be
applied to the conduct. A lawyer shall not be subject to discipline if the lawyer's conduct conforms to the
rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer's
conduct will occur.

Comment to RULE 8.5 DISCIPLINARY AUTHORITY; CHOICE OF LAW
Disciplinary Authority
[l] It is longstanding law that the conduct of a lawyer admitted to practice in this jurisdiction is
subject to the disciplinary authority of this jurisdiction. Extension of the disciplinary authority of this
jurisdiction to other lawyers who provide or offer to provide legal services in this jurisdiction is for the
protection of the citizens of this jurisdiction. Reciprocal enforcement of a jurisdiction's disciplinary
findings and sanctions will hrther advance the purposes of this Rule. See, Rules 6 and 22, ABA Model
Rules for Lawyer Disciplinary Enforcement. A lawyer who is subject to the disciplinary authority of this
jurisdiction under Rule 8.5(a) appoints an official to be designated by this Court to receive service of
process in this jurisdiction. The fact that the lawyer is subject to the disciplinary authority of this
jurisdiction may be a factor in determining whether personal jurisdiction may be asserted over the lawyer
for civil matters.

[l.A] The second sentence of Rule 8.5(a) does not preclude prosecution for the unauthorized
practice of law of a lawyer who is not admitted in this jurisdiction, and who does not comply with
C.R.C.P. 220, C.R.C.P. 221, C.R.C.P. 221.1, C.R.C.P. 222, but who provides or offers to provide any
legal services in this jurisdiction.
Choice of Law
[2] A lawyer may be potentially subject to more than one set of roles of professional conduct
which impose different obligations. The lawyer may be licensed to practice in more than one jurisdiction
with differing rules, or may be admitted to practice before a particular with rules that differ from those of
the jurisdiction or jurisdictions in which the lawyer is licensed to practice. Additionally, the lawyer's
conduct may involve significant contacts with more than one jurisdiction.

As proposed by Subcommittee 09-14-2005.
No changes fiom Colorado Ad Hoc Committee Proposal
[3] Paragraph (b) seeks to resolve such potential conflicts. Its premise is that minimizing conflicts
between rules, as well as uncertainty about which rules are applicable, is in the best interest of both clients
and the profession (as well as the bodies having authority to regulate the profession). Accordingly, it takes
the approach of (i) providing that any particular conduct of a lawyer shall be subject to only one set of
roles of professional conduct, (ii) making the determination of which set of rules applies to particular
conduct as straightforward as possible, consistent with recognition of appropriate regulatory interests of
relevant jurisdictions, and (iii) providing protection fiom discipline for lawyers who act reasonably in the
face of uncertainty.

[4] Paragraph (b)(l) provides that as to a lawyer's conduct relating to a proceeding pending before
a tribunal, the lawyer shall be subject only to the rules of the jurisdiction in which the tribunal sits unless
the rules of the tribunal, including its choice of law rule, provide otherwise. As to all other conduct,
including conduct in anticipation of a proceeding not yet pending before a tribunal, paragraph (b)(2)
provides that a lawyer shall be subject to the rules of the jurisdiction in which the lawyer's conduct
occurred, or, if the predominant effect of the conduct is in another jurisdiction, the rules of that
jurisdiction shall be applied to the conduct. In the case of conduct in anticipation of a proceeding that is
likely to be before a tribunal, the predominant effect of such conduct could be where the conduct
occurred, where the tribunal sits or in another jurisdiction.

[5] When a lawyer's conduct involves significant contacts with more than one jurisdiction, it may
not be clear whether the predominant effect of the lawyer's conduct will occur in a jurisdiction other than
the one in which the conduct occurred. So long as the lawyer's conduct conforms to the rules of a
jurisdiction in which the lawyer reasonably believes the predominant effect will occur, the lawyer shall
not be subject to discipline under this Rule.

[6] If two admitting jurisdictions were to proceed against a lawyer for the same conduct, they
should, applying this rule, identify the same governing ethics rules. They should take all appropriate steps
to see that they do apply the same rule to the same conduct, and in all events should avoid proceeding
against a lawyer on the basis of two inconsistent rules.
[7] The choice of law provision applies to lawyers engaged in transnational practice, unless
international law, treaties or other agreements between competent regulatory authorities in the affected
jurisdictions provide otherwise.
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RULE 8.5 -JURISDICTION
A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority
of this jurisdiction although engaged in practice elsewhere.

Comment
In modern practice lawyers frequently act outside the territorial limits of the jurisdiction in
which they are licensed to practice, either in another state or outside the United States. In doing so,
they remain subject to the governing authority of the jurisdiction in which they are licensed to practice. If their activity in another jurisdiction is substantial and continuous, it may constitute practice of
law in that jurisdiction. See Rule 5.5.
If the rules of professional conduct in the two jurisdictions differ, principles of conflict of
laws may apply. Similar problems can arise when a lawyer is licensed to practice in more than one
jurisdiction.
Where the lawyer is licensed to practice law in two jurisdictions which impose conflicting
obligations, applicable rules of choice of law may govern the situation. A related problem arises with
respect to practice before a federal tribunal, where the general authority of the states to regulate the
practice of law must be reconciled with such authority as federal tribunals may have to regulate practice before them.
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Rule 8.5
Disciplinay Authority;
Choice of Law
(a) Disciplinary Authority. A lawyer admitted to practice in this
jurisdiction is subject to the disciplinary authority of this jurisdiction,
regardless of where the lawyer's conduct occurs. A lawyer not admitted
in this jurisdiction is also subject to the disciplinary authority of this
jurisdiction if the lawyer provides or offers to provide any legal services
in this jurisdiction. A lawyer may be subject to the disciplinary authority
of both this jurisdiction and another jurisdiction for the same conduct.
(b)Choice of Law. In any exercise of the disciplinary authority of this
jurisdiction, the rules of professional conduct to be applied shall be as
follows:
(1)for conduct in connection with a matter pending before a tribunal,
the rules of the jurisdiction in which the tribunal sits, unless the rules
of the tribunal provide otherwise; and
(2) for any other conduct, the rules of the jurisdiction in which the
lawyer's conduct occurred, or, if the predominant effect of the conduct
is in a different jurisdiction, the rules of that jurisdiction shall be
applied to the conduct. A lawyer shall not be subject to discipline if
the lawyer's conduct conforms to the rules of a jurisdiction in which
the lawyer reasonably believes the predominant effect of the lawyer's
conduct will occur.

COMMENT
Disciplina y Authorify
[I] It is longstanding law that the conduct of a lawyer admitted to practice in this
jurisdiction is subject to the disciplinary authority of this jurisdiction. Extension of the
disciplinary authority of this jurisdiction to other lawyers who provide or offer to provide legal services in this jurisdiction is for the protection of the citizens of this jurisdiction. Reciprocal enforcement of a jurisdiction's disciplinary findings and sanctions
will further advance the purposes of this Rule. See, Rules 6 and 22, ABA Model Rules
for Lawyer Disciplinary Enforcement. A lawyer who is subject to the disciplinary
authority of this jurisdiction under Rule 8.5(a) appoints an official to be designated by
this Court to receive service of process in this jurisdiction. The fact that the lawyer is
subject to the disciplinary authority of this jurisdiction may be a factor in determining
whether personal jurisdiction may be asserted over the lawyer for civil matters.

RULE
. . .. .. .. ..8.5
-.
--.. -. . .. ..- -.
. ... .. .. ... .. ... .. .. ... .. ... .- .. ..- . .--.. .-

.... ... ... ... ... ... .. . ..-...- . ..?

.

ANNOTATED
. .
.MODE~.
.
. RULES
- .. .. . .

. . .

1
Choice of Law
[2] A liiwyer may be potentially subject to more than one sct of rulcs of profes-

sional conduct wliicli impose different obligations.The lawyer may be liccnsed to practice in more than one jurisdiction with differing rules, or map bc admitted to practice
before a particular court with rules that differ from those of tlie jurisdiction or jurisdictions in which,the lawyer is licensed to practice Additionally, tlic lawyer's conduct
may involve significant contacts with more than one jurisdiction.
131 Paragrapli (b) seeks to resolve such potential conflicts. Its premise is that miiiilnizing conflicts between rules, as well as uncertainty about which ri~lcsare applicable, is in the best interest of both clients and the prc)fessioii (as well as tlic bodies having
authority to regulate the profession).Accordingly, it takes the appmnch of (i) provicli~ig
that any particular conduct of a lawyer shall be subject to only one set of rules of professional conduct, (ii) making the determination of whicli set of rules applies to yarticulnr conduct as straightforward as possible, consistent wit11 recognition of appropriate
reguliitory interests of relevant jurisdictions, aiici (iii) providing protectioii from discipliiie for lawyers who act reasonably iii tlie face of uncertainty.
I41 Paragrapli (b)(l)provides that as to a lawyer's conduct relating to a proceeding pending before a tribunal, the lawyer shall be subject only to the rules of the jurisdiction in wliicli the tribunal sits unless tlic rules of the tribunal, including its choice of
law rule, provide othenuise. As to all other coiiduct, including conduct in anticip tion
of a proceediiig not yet pending before a tribunal, paragraph (b)(2) provides that a
lawyer shall be subject to the rules of the jurisdiction in which tlie lawyer's conduct
occurred, or, if the predominant effect of the conduct is in aiiother jurisdiction, the
rules of that jurisdictio~ishall be applied to the conduct. In tlic case of conduct in anticipation of a proceeding that is likely to be before a tribunal, tlic predominant effect of
such conduct could be where the conduct occurred, where the tribunal sits or in another jurisdiction.
[51 When a lawyer's conduct involves significant contacts with inore than one
jurisdiction, it may not be clear whether the preclominant effect of tlie lawyer's conduct
will occur in a jurisdiction other tlian the one in which the conduct occurred. So long
as the lawyer's conduct confc>rmsto tlic rules of a jurisdictio~iin wliicli the lawyer reasonably believes the predoinin,int effect will occur, the lawyer shall not be subject to
discipline under this Rule.
161 If two admitting jurisdictions werc to proceed against a lawyer for the same
co~~duct,
they should, applying this rule, identify tlie same governing ethics rules. They
should take all appropriate steps to see that they do apply the same rule to the same
conduct, and in all cvcnts should avoid proceeding against a lawyer on tlie basis of two
inconsistent rules.
171 The choice of law provision applies to lawyers engaged in transnational yractice, unless international law, treaties or other agreements between competent regulatory authorities in the affected jurisdictions provide otherwise.
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