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No. 05SA30, Professional Bull R ders, Inc. v. AutoZone, Inc.:
St atut e of Frauds.

The United States Court of Appeals for the Tenth Crcuit
certified to the suprenme court the foll ow ng question:
Under Col. Rev. Stat. 8§ 38-10-112(1)(a), is an oral
agreenent void when: (1) the agreenent contenpl ates
performance for a definite period of nore than one year but
(2) allows the party to be charged an option to term nate
the agreenment by a certain date | ess than a year fromthe
maki ng of the agreenent and when (3) the party to be
charged has not exercised that option to termnate the
agr eenent ?
The suprene court answered the question in the negative.
Fi nding that the contract about which the question was asked
actually set out alternate performance obligations, requiring
Aut oZone to sponsor Professional Bull Rider’s events for either
one or two seasons, at AutoZone’'s option, the suprene court held

that the contract was performable within one year, and therefore

was not rendered void by the statute of frauds.
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Pursuant to 10th Gr. R 27.1, The United States Court of
Appeals for the Tenth Grcuit certified to this court the
foll ow ng questi on:

Under Col. Rev. Stat. 8§ 38-10-112(1)(a), is an oral
agreenent void when: (1) the agreenent contenplates
performance for a definite period of nore than one year but
(2) allows the party to be charged an option to term nate
the agreenment by a certain date |ess than a year fromthe
maki ng of the agreenent and when (3) the party to be
charged has not exercised that option to termnate the

agr eenent ?

Pursuant to C AR 21.1, we agreed to answer the question

and do so now (in the context provided us) in the negative.
l.

The certifying court provided the follow ng statenent of
factual and procedural circunstances, giving context to the
guesti on.

In the years leading up to this dispute, the defendant
Aut oZone sponsored events conducted by the plaintiff
Prof essional Bull Riders (PBR). For the years 2001 and 2002,
PBR prepared a witten agreenment to provide for AutoZone’'s
sponsorship. Section | of that agreenent states:

The termof this agreenent shall comrence as of Decenber

29, 2000 and end on Decenber 31, 2002, unless term nated

earlier in accordance with the provisions of this

Agreenment. Notwi thstanding the precedi ng sentence,

Aut oZone may, at its option, elect to termnate this

Agreenent and its sponsorship of PBR and the Series

effective as of the end of the Finals in 2001, by giving

PBR witten notice of termnation by no |ater than August
15, 2001.



Aut oZone never signed this agreenent. However, PBR all eges
that by its actions, AutoZone tacitly accepted its ternms set
forth in the proposed witten agreenent and that, as a result,
the parties entered into an oral agreement mrroring the terns
set forth in witing.

There appears to be a factual dispute as to the
communi cati ons between the parties during 2001. However, it
appears undi sputed that in January 2002, AutoZone notified PBR
t hat Aut oZone woul d not be sponsoring PBR events in 2002.
However, despite this notice, AutoZone alleges, “PBR continued
to use AutoZone's protected trade nanme and service mark for an
indeterm nate period of tinme in its prograns.”

PBR t hen sued AutoZone for breach of the oral sponsorship
agreenent. Speedbar, a wholly-owned subsidiary of AutoZone and
t he owner of the trade name and service mark, “AutoZone,”

i ntervened. AutoZone and Speedbar filed a counterclaimalleging
service and trademark infringenent, unfair conpetition, and
service mark dilution

As to PBR s breach of contract claim the district court
granted sunmary judgnent to AutoZone. The court reasoned that
the oral contract could not be perfornmed within one year and was
t her ef ore unenforceabl e under the Col orado statute of frauds,

Col. Rev. Stat. 8§ 38-10-112, which provides, in part:



(1) Except for contracts for the sale of goods . . . and

| ease contracts . . . , in the follow ng cases every
agreenent shall be void, unless such agreenment or sone note
or menorandumthereof is in witing and subscribed by the
party charged therewith

(a) Every agreenent that by the ternms is not to be
performed within one year after the making thereof.

The district court explained:

Al t hough no Col orado court has ruled on the question of
whet her the statute of frauds governs an oral contract
which, by its express terns, is to |last for nore than one
year but which contains a provision allow ng one party to
termnate the contract before the end of the first year,
case law fromother jurisdictions indicates that the
statute of frauds will bar an action on verbal agreenents
that the parties intend to put into witing. For exanple,
in Klinke v. Fanous Recipe Fried Chicken, Inc., 600 P.2d
1034 (Wash. C. App. 1979), after noting the general rule
that “a verbal agreenent to put in witing a contract which
will require nore than a year to be perfornmed is wthin the
statute of frauds and thus unenforceable,” 600 P.2d at

1037, the court held that “the fact that either party has
an option to put an end to the contract within a year does
not take it out of the operation of the statute if,

i ndependent of the exercise of such power, the agreenent
cannot be perfornmed within a year.” Id. at 1038.

The district court reasoned that the purported oral contract
provided for a termof two years and was thus unenforceable.?
.
The origin of the statute of frauds traces to the English
parliament of 1677, which adopted “An Act for Prevention of
Frauds and Perjuries,” comonly known as the Statute of Frauds.

See Kiely v. Germain, 670 P.2d 764, 768 (Colo. 1983); 2 E. Allan

! However, as to AutoZone’'s and Speedbar’s tradenmark infringement
clainms, the court granted summary judgnent to PBR



Farnsworth, Farnsworth on Contracts 8 6.4, at 130 (3d ed. 2004).

The overridi ng purpose of the Statute of Frauds was to prevent
the perpetration of fraud by the device of perjury. Kiely, 670
P.2d at 768. \While the English statute of frauds has since been
repeal ed, al nost every state has enacted (and currently has in
force) a statute containing | anguage substantially simlar to
portions of the original act. |1d.

Few i ndicators of the precise intent of the framers of the
original English provisions exist.? Conmentators have noted that
t he purpose of the one-year provision is especially puzzling.?
Due to this provision's questionable effectiveness in carrying
out the general purposes of the statute, under virtually any

rationale,* courts have tended to construe it narrowy,® to void

> See Farnsworth, § 6.1, at 103.

3 See Farnsworth, § 6.4, at 130 (“[Of all the provisions of the
statute, it is the nost difficult to rationalize.”); 4 Caroline
N. Brown, Corbin on Contracts 8 19.1 (Joseph M Perillo ed.

Revi sed ed. 1997) (“no very satisfactory rationale” for the one-
year provisions “has ever been discovered’); See Joseph M
Perillo, The Statute of Frauds in the Light of the Functions and
Dysfunctions of Form 43 FordhamL. Rev. 39 (1974).

* Farnsworth states:

The one-year provision is ill-contrived if it is based on
the tendency of nmenory to fail and of evidence to go stale
wi th the passage of tine. The one-year period does not run
fromthe tinme that the contract is made to the tinme for
proof that it was made, but fromthe tinme that the contract
was made to the tinme for conpletion of performance. |[|f an
oral contract that cannot be perfornmed within a year is
broken the day after it making, the provision applies

t hough the terns of the contract are fresh in the m nds of
the parties. But if an oral contract that can be perforned



t he fewest nunber of oral contracts. The provision is therefore
uni versally understood to apply only to agreenents that, by
their ternms, are incapable of being perfornmed within one year.
Nevert hel ess, courts and comentators have di sagreed
sharply about the effect of various contingencies that may
result in termnation of an agreenent in |less than a year.
Debat e persists about whether particular kinds of term nation
anount to performance or nerely a defeasance short of breach
such as annul nent, frustration of the purposes of the contract,
or excuse for nonperformance. D sagreenent anong authorities is
particul arly preval ent concerning options for one or both
parties to termnate nmerely by giving notice. See 2 Farnsworth,
8 6.4, at 129-130 (stating that while sone courts have held that

a contract is within the statute even though it provides that

within a year is broken and suit is not brought until
nearly six years (the usual statute of limtations for
contract actions) after the breach, the provision does not
apply, even though the ternms of the contract are no | onger
fresh in the mnds of the parties.

The one-year provision is equally ill-contrived if it is an
attenpt to separate significant contracts of |ong duration,
for which witings should be required, fromless
significant contracts of short duration, for which witings
are unnecessary. The one-year period does not run fromthe
time for comencenent of performance to the tine for

conpl etion of performance, but fromthe tinme that the
contract is made to the tinme for conpletion of performance.

2 Farnsworth, 8 6.4, at 130-31.



one or both parties have the power to termnate the contract

wi thin one year of its making, there is a strong contrary view,
with a grow ng nunber of courts comng to regard a contract as
not wwthin the statute if one party can termnate wthin a

year); 4 Caroline N. Brown, Corbin on Contracts 8§ 19.6, at 603-

04 (Joseph M Perillo ed., Revised ed. 1997) (stating that a
contract with an option to termnate within a year should “be
held not within the one year clause but a good many cases take
the contrary view').

VWiile there is little agreenent whether an option to
termnate should itself be considered an alternative way of

perform ng, conpare Hopper v. Lennen & Mtchell, Inc., 146 F.2d

364 (9th Cr. 1944) (holding that “the contract would be
fulfilled in a sense originally contenplated by the parties,”
either by performng w thout exercising option to term nate or

by performng until exercising option), and Johnston v.

Bower st ock, 61 P. 740, 744 (Kan. 1900) (holding that if
termnation is authorized then it is not a breach and “if not a

breach, it nmust be performance”), with French v. Sabey Corp.

951 P.2d 260 (Wash. 1998) (holding that option to end contract
within a year does not take it out of the statute if,

i ndependent of option, the agreenent cannot be perforned within

® 4 Caroline N. Brown, Corbin on Contracts § 19.1, at 572 (Joseph
M Perillo, ed., rev. ed. 1997) (stating that courts have | ong




a year), there is, at the sane tine, little question that a
prom se of two or nore performances, in the alternative, does
not fall within the one-year provision if any one of the
alternatives could be fully perforned within one year. 2
Farnsworth, 8§ 6.4, at 133 (“If a party’s performance can be
rendered in two or nore ways, the contract is not within the
one-year provision if any of the alternatives can be perfornmed

wi thin the one-year period.”); 9 Sanuel WIlIliston, WIIliston on

Contracts 8 24.8 (4th ed. 1999) (sane); 4 Corbin, § 19.11
(sanme); John D. Calamari & Joseph M Perillo, Contracts 8§ 302
(1970) (sane).

Whet her a contract actually contenpl ates alternate
performance obligations or nmerely provides an excuse for
nonper f ormance, however, necessarily depends on the purposes of
the parties, as expressed in the terns of the contract.

Rest atenent (Second) of Contracts 8 130 cnt. b (2004) (“This

di stinction between performance and excuse for nonperformance is
sonetinmes tenuous; it depends on the terns and the

ci rcunstances, particularly on whether the essential purposes of
the parties will be attained.”). It does not matter which party
has the right to nane the alternative, 4 Corbin, 8§ 19.11;

Cal amari, 8 302, at 475 n.7, as long as the agreenent

contenplates that the election will establish the performance

interpreted the statute’s words “literally and very narrowy”).

8



obligations of the parties rather than nerely relieving the
electing party of its obligations under the agreenent. In
keeping with the accepted narrow construction of the one-year
provi sion of the statute of frauds, no contract that nmay be
“fairly and reasonably interpreted such that it may be perfornmed

wi thin one year,” Cron v. Hargro Fabrics, Inc., 694 N E 2d 56

(N.Y. 1998), will be voided by it.
[T,

Col orado enacted the one-year provision of the statute of
frauds in 1861, drawing heavily fromthe English statute, and
t he | anguage of that provision has never been anended. See Sec.
12, 1861 Colo. Sess. Laws 241 (currently 8 38-10-112(1)(a),
C. RS (2004)). A though we have not before expressly addressed
an option |like the one presented by the certification, we have
| ong construed the one-year provision narrowy, to bring within
the statute only those agreenents that exclude, by their very
terns, the possibility of performance within one year. See

Clark v. Perdue, 70 Colo. 589, 203 P. 655 (1922). |If the

agreenent “coul d have been perfornmed” wi thin one year, the

statute is inapplicable. Kuhlmann v. MCormack, 116 Col o. 300,

302, 180 P.2d 863, 864 (1947). That an agreenent was not
actually performed within one year of its making is, by this
construction, clearly of no consequence in determning the

applicability of the statute of frauds.



As described by the Tenth Circuit, the agreenent that is
the subject of its certification required AutoZone to sponsor
“PBR and the Series.” Wth regard to the I ength of AutoZone’s
requi red sponsorship, however, the agreenent provided an
election. By its own terns, the sponsorship agreenent was to
run for two seasons, unless sooner term nated as contenpl ated by
the agreenent itself. The agreenent then expressly left to
Aut oZone the choice to term nate not only the Agreenent, but
also its obligation of sponsorship, effective upon the
concl usion of only one season.

Wil e the agreenent was couched in ternms of an agreenent to
sponsor for two seasons, with an option to termnate after
sponsoring for only one season, it cannot be reasonably
understood as other than an agreenent of sponsorship for either
one or two seasons, at AutoZone’'s choice. The agreenent did not
purport to grant AutoZone an option to term nate the agreenent
at will or upon the occurrence of sone particul ar event; rather
it provided AutoZone with two alternative ways of satisfying its
obligations as contenplated by the agreenent. Al though the
agreenent contenpl ated performance for two seasons (a definite
period of nore than one year), if AutoZone chose that option, it
al so contenpl ated that AutoZone could conpletely performits
obligation by sponsoring PBR for one full season. \Whether or

not Aut oZone effectively elected its optionto limt its

10



sponsorship obligation to only one season, the agreenent
expressly provided, by its owns terns, an alternative
performance that could be conpleted in | ess than one year.

Under the circunstances of this case, it is unnecessary for
us to decide whether an option to term nate a contract nust
al ways be construed as an alternative and sufficient neans of

performance. Cf. Bowerstock, 61 P. 740. Were the terns of an

agreenent can fairly and reasonably be interpreted to define
alternate obligations, one or nore of which can be perfornmed
within one year, the agreenent in question may be fairly and
reasonably interpreted such that it may be perforned within one
year. The one-year provision therefore does not bring such an
agreenent within the statute of frauds. And at |east where, as
here, the word “term nate” not only applies to the agreenent
itself but expressly limts the electing party’s perfornance
obligation to a specific task — sponsorship for one season — an
interpretation of the election as defining alternate obligations
is not only fair and reasonable, it is clear.

I V.

Because exercise of the option to termnate could
reasonably be construed, by the terns of the agreenent, to
constitute conplete performance of AutoZone’s sponsorship
obl i gation, whether or not it effectively exercised that option,

nothing in 8§ 38-10-112(1)(a), C. R S. (2004), renders the

11



agreenent void. W therefore answer the certified question in

t he negati ve.
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