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No. 05SA205, Harnony Ditch Conpany v. G ound Water Managenent:
Wat er Law

The Harnony Ditch Conpany and various other opposers
appeal ed directly to the suprene court for review of the water
court’s decree approving an application for an augnentation plan
for approximately 1,000 wells in the South Platte Ri ver Basin,
filed by the G ound Water Managenent Subdistrict of the Central
Col orado Water Conservancy District. The water court approved
the application and in its decree inposed a duty of curtail nent
on the state engineer in the | anguage of section 37-92-305(8).
Har nony assigned error to the water court’s failure to construe
the | anguage of the statute and include in the decree that
curtailment of out-of-priority diversions is authorized only when
t he augnentation plan is not being operated in conpliance with
the other ternms and conditions of the decree.

The suprenme court affirnmed, holding that section 37-92-
305(8) specifies what a water court decree nust demand of the

state engi neer and that the water court conplied with the


http://www.courts.state.co.us/supct/supctcaseannctsindex.htm
http://www.cobar.org.

statute’s nmandate by inposing a duty of curtailnment on the state

engi neer in the precise terns of the statute.



SUPREME COURT, STATE OF COLORADO Case No. 05SA205
Two East 14'" Avenue
Denver, Col orado 80203

Appeal fromthe District Court, Water Division 1,
Case No. 02CWB35
Honor abl e Roger A. Kl ein, Judge

CONCERNI NG THE APPLI CATI ON FOR WATER RI GHTS OF THE GROUND WATER
MANAGEMENT SUBDI STRI CT OF THE CENTRAL COLORADO WATER CONSERVANCY
DI STRICT I N ADAMS, LARI MER, MORGAN AND WELD COUNTI ES.

Opposer s/ Appel | ant s:

THE HARMONY DI TCH COVPANY; THE LOGAN | RRI GATI ON DI STRI CT, THE

| LI FF | RRI GATI ON DI STRI CT, AND THE MORGAN- PREW TT RESERVO R
COMPANY, acting by and through the Prewitt Operating Commttee;

| RRI GATI ONI STS' ASSOCI ATI ON, WATER DI STRI CT 1; NORTH STERLI NG

| RRI GATI ON DI STRI CT; PAWNEE WELL USERS, | NC., CENTENNI AL WATER AND
SANI TATI ON DI STRICT; CTY OF BOULDER;, CI TY OF ENGLEWOOD;, CI TY OF
STERLING C TY OF WESTM NSTER;, AND SOUTH ADAMS COUNTY WATER AND
SANI TATI ON DI STRI CT,

V.

Appl i cant / Appel | ee:

THE GROUND WATER MANAGEMENT SUBDI STRI CT OF THE CENTRAL COLORADO
WATER CONSERVANCY DI STRI CT,

and

Opposer s/ Appel | ees:

HARCLD (HAL) D. SIMPSON, State Engineer, JAMES (JIM R HALL,

Di vision Engineer for Water Division No. 1; THE CITY OF AURCRA;
CITY OF LAKEWDOD; BRI GHTON DI TCH COMPANY; LOWER PLATTE & BEAVER
CANAL COVPANY; THE CI TY OF LONGVONT; CHERRY CREEK WATER USERS
ASSQOCI ATI ON; RURAL DI TCH COMPANY; GODDI NG DI TCH COVPANY; THE CI TY
OF LOVELAND; NORTHERN COLORADO WATER CONSERVANCY DI STRI CT; CGREELEY
| RRI GATI ON COMPANY; RI VERSI DE RESERVO R AND LAND COVPANY;

RI VERSI DE | RRI GATI ON DI STRI CT; THE FARMERS RESERVO R AND

| RRI GATI ON COMPANY; PUBLI C SERVI CE COVPANY; THE CI TY AND COUNTY OF
BROOWFI ELD; ST. VRAIN & LEFT HAND WATER CONSERVANCY DI STRI CT; THE
CI TY AND COUNTY OF DENVER; THE HENRYLYN | RRI GATI ON DI STRI CT; CACHE
LA POUDRE WATER USERS ASSCClI ATI ON; THE GREELEY AND LOVELAND




| RRI GATI ON COVPANY; SEVEN LAKES RESERVO R COMPANY; WATER USERS
ASSO CATION OF DISTRICT NO. 6; THE CITY OF THORNTON; VARRA
COVWPANI ES, I NC.; THOWSON WATER USERS ASSOCI ATI ON; LOWER LATHAM
RESERVAO R COVPANY; Bl JOU | RRI GATI ON COMPANY; BI JOU | RRI GATI ON

DI STRICT;, THE CITY OF BLACK HAW; THE CI TY OF GREELEY, acting by
and through its Water & Sanitation Board; FORT MORGAN RESERVO R &
| RRI GATI ON COVPANY; and RANGEVI EW METROPCLI TAN DI STRI CT.

JUDGVENT AFFI RVED
EN BANC
June 12, 2006

Ti mot hy R Buchanan, P.C.
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Boul der, Col orado
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of Boul der, and Pawnee Well Users

Carl son, Hammond & Paddock, L.L.C.
Mary Mead Hanmond
Lee H. Johnson




Bet h Ann Par son
Denver, Col orado

Attorneys for Iliff Irrigation District, Logan Irrigation
and Morgan Prewitt Reservoir, lrrigationists’ Assoc., Water
District 1, and Gty of Westm nster

Berghill, Geenleaf, & Ruscitti LLP
David G Hill
Melissa M Hei dnan

Boul der, Col orado

Attorneys for City of Engl ewood

Moses, Wttenyer, Harrison and Wodruff, P.C
David L. Harrison
Ri chard J. Mehren

Boul der, Col orado

Attorneys for South Adans County Water and Sanitation
District

Casey S. Funk
Daniel J. Arnold
Denver, Col orado

Attorneys for Gty and County of Denver

Trout, Raley, Mntafio, Wtwer & Freeman, P.C
Robert V. Trout
Janes S. Wtwer
Douglas M Si nor
Denver, Col orado

Attorneys for Northern Col orado Water Conservancy District
and the City of Geeley

Vranesh & Raisch, L.L.P.
M chael D. Shinmm n
Stuart B. Corbridge

Boul der, Col orado

Attorneys for Bijou Irrigation Conpany and Bijou lrrigation
District

Li nd, Lawence & Otenhoff, L.L.P.
Kim R Law ence



Kelly J. Custer
G eel ey, Col orado
Attorneys for the Gound Water Managenent Subdistrict of
the Central Col orado Water Conservancy District

Wlliam R Fisher
Brent A. Bartlett
Fort Collins, Col orado

Attorneys for the Cache La Poudre Water Users Assoc.,
Thonpson Water Users Assoc., and Lower Latham Reservoir
Conpany

Harvey W Curtis & Associ ates
Harvey W Curtis
David L. Kueter
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Sheela S. Stack
Engl ewood, Col orado

Attorneys for the Gty of Black Hawk

Krassa & MIler, LLC
Robert F. T. Krassa
Boul der, Col orado 80301

Attorneys for Brighton Ditch Conpany

Bernard Lyons Gaddi s & Kahn, P.C
Jeffrey J. Kahn
Wendy E. Slee

Longnmont, Col or ado

Attorneys for Waters Users Association of District 6 St.
Vrain & Left Hand Water Conservancy District, Geeley and
Lovel and Irrigation Conpany, Seven Lakes Reservoir Conpany

Peter C. Flem ng
d enwood Springs, Col orado

Attorney for Am cus Curiae Col orado River Water
Conservation District

Por zak Browni ng & Bushong LLP
M chael F. Browning
Boul der, Col orado



Attorney for the Cty of Longnont

Petrock & Fendal, P.C.
Frederick A. Fendel 111
Denver, Col orado

Attorneys for Rangeview Metropolitan District

Greeley Irrigation Conpany
G eel ey, Col orado

Bratton & McCl ow, LLC
John H Md ow
@unni son, Col orado

Am cus Curiae for Upper Gunnison River Water Conservancy
District

Por zak, Browni ng, Bushong, LLP
d enn E. Porzak
Kevin J. Kinnear

Boul der, Col orado

Am cus Curiae for Gty of Golden, Upper Eagle Regional
Water Authority, Eagle R ver Water Sanitation District,
Eagl e Park Reservoir Conpany, Vail Assoc., Inc., and
Cinton Ditch & Reservoir Conpany

Bal comb & Green, P.C.
David C. Hallford
Chri stopher L. Geiger
Scott A Grosscup
d enwood Springs, Col orado

Attorneys for Am cus Curiae Basalt Water Conservancy
District

Patrick, MIller & Kropf, P.C
Kevin L. Patrick
Ransey L. Kropf

Aspen, Col orado

Attorneys for Am cus Curiae for the Town of Gypsum and
Cornerstone Wnter Park Hol dings, LLC



Brownstein Hyatt & Farber, P.C
Steven O Sins
John A. Helfrich

Denver, Col orado

Attorneys for the Gty of Aurora

No appearance by or on behalf of Henrylynn Irrigation District

PER CURI AM
JUSTI CE EI D does not participate



The Ground Water Managenent Subdistrict of the Central
Col orado Water Conservancy District filed an application for
approval of a plan for augnentation for approximtely 1,000
wells in the South Platte River basin, in Water D vision No. 1,
on Decenber 23, 2002. The plan for augnentation proposed to
allow out-of-priority well punping by replacing the resulting
out-of-priority depletions. Approximately 50 entities and
i ndi viduals, including the state engineer, filed statenents of
opposition to the application.

On June 3, 2005, the water court entered a decree approving
the plan for augnentation, which provides, in pertinent part:
“Pursuant to 8§ 37-92-305(8), C R S., the State Engi neer shal
curtail all out-of-priority diversions, the depletions from
whi ch are not so replaced as to prevent injury to vested water
rights.” The Harnmony Ditch Conpany and vari ous ot her opposers
appeal ed directly to this court, assigning error to the decree’s
description of the state engineer’s duty of curtailnment in the
| anguage of the statute itself. Harnony contends that section
37-92-305(8) conpels such decrees to “require that the state
engi neer curtail all out-of-priority diversions, the depletions
fromwhich are not so replaced as to prevent injury to vested
water rights,” and that this mandate remains unfulfilled unless
the statutory | anguage is construed to nean, and the decree al so

specifies, that the state engineer is authorized to curtail out-



of -priority diversions only when the augnentation plan is not

bei ng operated in conpliance with the other ternms and conditions
of the decree.

The mandate of section 37-92-305(8) — that decrees
approvi ng plans for augnentation inpose a duty of curtail nent,
under certain circunstances, on the state engineer — is entirely
a creature of statute, and the statute itself specifies what the
decree nmust demand of the state engineer. By inposing a duty of
curtailment on the state engineer in ternms of the precise
formula required by statute, the water court has conplied with
the mandate of the statute. Should a party suffer injury as a
result of the state engineer’s attenpt to conply with his
obligation, avenues exist to challenge the scope of his
authority, as intended by the | egislature and decreed by the
wat er court, in the context of the particul ar circunstances.

The judgnent of the water court is therefore affirned.



