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Procedural Questions

Relevant Law

Equal Representation
◦ “One Person, One Vote.”

Districting Criteria
◦ Minority Vote Dilution
◦ Gerrymandering

Partisan Gerrymandering
◦ Legality
◦ Techniques

Current Colorado Litigation



Procedural QuestionsProcedural Questions



Why start in state court? 

42 U.S.C. § 1983: Gives Plaintiff option to sue in federal or 
state court for constitutional violations

Growe v. Emisson, 507 U.S. 25 (1993).:

“The constitution leaves with the States the primary responsibility for 
apportionment of their federal congressional and state legislative 
districts.”

“Absent evidence that these state branches will fail timely to perform that 
duty, a federal court must neither affirmatively obstruct state 
reapportionment nor permit federal litigation to be used to impede it.”

In short, once state court has started procedure, fed court should defer to 
state court/legislature.



Which state level court do you sue in?

C.R.C.P. 98(b)(2): Public officials shall be sued in county where 
claim arose

Colo. Const. Article VI, Section 9: (1) The district courts shall be 
trial courts of record with general jurisdiction, and shall have original 
jurisdiction in all civil, probate, and criminal cases, except as 
otherwise provided herein, and shall have such appellate jurisdiction 
as may be prescribed by law.



Relevant LawRelevant Law



United States Constitution:
◦ Article 1, Section 2
◦ Article 1, Section 4
◦ 14th Amendment

Colorado Constitution:
◦ Article 5, Section 44



Requires that representatives shall be chosen “by the 
People of the several States” and shall be “apportioned 
among the several States...according to their respective 
Numbers....”



“Representatives shall be apportioned among the several 
States according to their respective numbers, counting the 
whole number of persons in each State, excluding Indians not 
taxed. But when the right to vote at any election for the choice 
of electors for President and Vice President of the United 
States, Representatives in Congress, the Executive and 
Judicial officers of a State, or the members of the Legislature 
thereof, is denied to any of the male inhabitants of such State,
being twenty-one years of age, and citizens of the United 
States, or in any way abridged, except for participation in 
rebellion, or other crime, the basis of representation therein 
shall be reduced in the proportion which the number of such 
male citizens shall bear to the whole number of male citizens 
twenty-one years of age in such State.”



U.S. Const., Article 1, Section 4U.S. Const., Article 1, Section 4
“The times, places, and manner of holding elections for 
senators and representatives shall be prescribed in each 
state, by the legislature thereof, but the congress may 
at any time, by law, make or alter such regulations, 
except as to the places of choosing senators.”



The general assembly shall divide the state into as many 
congressional districts as there are representatives in congress
apportioned to this state by the congress of the United States 
for the election of one representative to congress from each 
district. When a new apportionment shall be made by 
congress, the general assembly shall divide the state into 
congressional districts accordingly.

CO Const., Article V, Section 44CO Const., Article V, Section 44



Rational Basis
◦ Rational Purpose
◦ Reasonably Related
Intermediate
◦ Important State Interest
◦ Substantially Related
Strict Scrutiny (Redistricting)
◦ Compelling State Interest
◦ Narrowly Tailored



Equal RepresentationEqual Representation



Case struck down unequal weighting of votes within a single 
constituency.

“Once the geographical unit for which a representative is to be 
chosen is designated, all who participate in the election are to 
have an equal vote -- whatever their race, whatever their sex, 
whatever their occupation, whatever their income, and 
wherever their home may be in that geographical unit.”

"The conception of political equality from the Declaration of 
Independence, to Lincoln's Gettysburg Address . . . can mean 
only one thing -- one person, one vote."

Gray v. SandersGray v. Sanders,,
372 U.S. 368 (1963).372 U.S. 368 (1963).



1964 case involving Congressional districts in Georgia

Some districts had populations 2-3 times larger than others

“We hold that, construed in its historical context, the 
command of Art. I, § 2, that Representatives be chosen ‘by the 
People of the several States’ means that as nearly as is 
practicable one man's vote in a congressional election is to be 
worth as much as another's.”

Translated: Congressional districts must be drawn on equal 
population basis.

WesberryWesberry v. Sandersv. Sanders,,
376 U.S. 1 (1964).376 U.S. 1 (1964).



Case challenged apportionment of Alabama Legislature.

Some state senate districts had 41 times more people than 
others.

“Legislators represent people, not trees or acres. Legislators 
are elected by voters, not farms or cities or economic 
interests.”

Unequally populated legislative districts violated the Equal 
Protection Clause.

Reynolds v. SimsReynolds v. Sims,,
377 U.S. 533 (1964).377 U.S. 533 (1964).



Districting CriteriaDistricting Criteria



1) State adopts plan Court finds insufficient
◦ Criteria: Courts directed not to disturb the state’s plan more 

than necessary to bring into compliance with one person, 
one vote.

2) State failed to adopt a plan
◦ Criteria: Court will devise own plan. Little guidance on 

rules, but should avoid multi-member districts and minor 
pop. Discrepancies.

3) State complies with one person, one vote, but is 
unfair to some group in electorate.
◦ Criteria: Complex. If racial, ethnic, language-based, then 

turn to Voting Rights Act.



Second Scenario: California failed to adopt a plan, 
so Court drew lines.
Criteria for Drawing Districts:
◦ 1) One Person, One Vote.
◦ 2) Contiguity
◦ 3) Keep counties and cities Intact, if practicable
◦ 4) Keep regions intact, if practicable
◦ 5) “Communities of Interest”
◦ 6) Combine lower districts into larger districts (e.g., use 

assembly districts as congressional boundaries)
◦ 7) Basis for lines should be census
◦ 8) Incumbent protection

Ex: Legislature v. Ex: Legislature v. ReineckeReinecke,,
516 P.2d 6 (1973).516 P.2d 6 (1973).



C.R.S. § 2-1-102(b):
◦ 1) A good faith effort to achieve precise mathematical 

population equality;
◦ 2) Compliance with Voting Rights Act of 1965;
◦ 3) Preserve as intact counties, cities, and towns unless 

necessary to comply with 1 and 2;
◦ 4) Preserve “communities of interest” in single district when 

possible;
◦ 5) Compactness; and
◦ 6) Minimized disruption of prior district lines.
Colorado courts favor competitive districts.



Beauprez v. Avalos, 42 P.3d 642 (Colo. 2002).

People ex rel. Salazar v. Davidson, 79 P.3d 1221 
(Colo. 2003).

Lance v. Davidson/Coffman, 127 S.Ct. 1194 (Colo. 
2007).



Minority Vote DilutionMinority Vote Dilution



Prohibits states from imposing any "voting 
qualification or prerequisite to voting, or standard, 
practice, or procedure ... to deny or abridge the right of 
any citizen of the United States to vote on account of 
race or color.“

Explicitly prohibits literacy tests.

Section 2 and Section 5 = important sections



General prohibition of voting discrimination

Individuals have cause of action



Thornburg v. Gingles, 478 U.S. 30 (1986).

In order to prevail on a claim under Section 2, a plaintiff must
satisfy three conditions:

◦ First, a plaintiff must show that a minority group is “sufficiently large 
and geographically compact” so as to constitute a numerical majority in 
a district;

◦ Second, a plaintiff must show that the minority group is “politically 
cohesive;” and 

◦ Finally, a plaintiff must show that the “white majority votes sufficiently 
as a bloc to enable . . . it to defeat the minority's preferred candidate.”

GinglesGingles TestTest



Requires the DOJ or US District Court to “preclear” any attempt to change 
“any voting qualification or prerequisite to voting, or standard, practice, or 
procedure with respect to voting..." in any "covered jurisdiction.“

Covered Jurisdictions: Mostly Southern states plus Alaska, Arizona, and 
various cities and counties.

Changes can go into effect unless Attorney General objects or Court 
enjoins.

Changes allowed if they “do[] not have the purpose and will not have the 
effect of denying or abridging the right to vote on account of race or 
color.” Allen v. State Bd. of Elections, 393 U.S. 544, 549 (1969).

No individual cause of action.



Established concept of “nonretrogression” as standard 
for applying Section 5.

◦ Districting plans should be precleared unless fewer districts 
would be subject to electoral control by protected minority 
group under new plan vs. previous plan.

Beer v. United StatesBeer v. United States,,
425 U.S. 130 (1976).425 U.S. 130 (1976).



Does the redistricting plan constitute retrogression?

◦ Consider statewide plan as a whole, not individual districts

◦ “All relevant circumstances”:
Participation in political process;
Ability of minorities to elect their “candidates of choice;” and
Balance offsetting benefits of new districts with regression of old 
districts

Georgia v. Georgia v. AschcroftAschcroft,,
539 U.S. 461 (2003).539 U.S. 461 (2003).



United States Court Appeals for the District of 
Columbia Circuit

Decided July 8, 2011: Overrules Georgia v. Aschcroft

Congress amended VRA to make explicit that 
Section 5 inquiries should focus on whether the 
proposed plan “has the purpose of or will have the 
effect of diminishing the ability of any citizens of the 
United States on account of race or color . . . to elect 
their preferred candidates of choice.”



Racial classifications receive “strict scrutiny”

Gerrymandering based on race violates 14th Amendment Equal 
Protection Clause

“No inquiry into legislative purpose is necessary when the 
racial classification appears on the face of the statute.”

Plaintiff’s have a claim when “alleging that [a redistricting 
plan], though race-neutral on its face, rationally cannot be 
understood as anything other than an effort to separate voters 
into districts based on race.”
◦ Also gets strict scrutiny

Shaw v. RenoShaw v. Reno, 509 U.S. 360 (1993)., 509 U.S. 360 (1993).
RaciallyRacially--Based GerrymanderingBased Gerrymandering



Texas redistricting in 2003, redrawing court-drawn lines from 
2000

New lines purged 100,000 Latino voters from District 23 to 
protect the incumbent; created new District 25, which 
absorbed those voters

New District 23 was 46% Latino voters, down from 57.5%, 
though total Latino population was still over 50%.

Court held that creating one majority-minority district by 
impinging the rights of minority voters in another district is 
unconstitutional.

League of United Latin American League of United Latin American 
Citizens v. PerryCitizens v. Perry, 548 U.S. 399 (2006)., 548 U.S. 399 (2006).



Original Map vs. Proposed Map



Current Texas Map (2011)



Partisan GerrymanderingPartisan Gerrymandering



To succeed on claim of partisan gerrymandering, Plaintiff 
must prove both:
◦ Intentional discrimination against identifiable political group; AND
◦ An actual discriminatory effect.

No right for political group to elect “candidate of choice.”

Found when: substantially disadvantages certain voters’
opportunity to influence political process.
◦ Continued frustration of the will of the majority, or effective denial to 

minority voters right to influene politics

Davis v. Davis v. BandemerBandemer,,
478 U.S. 109 (1986).478 U.S. 109 (1986).



StrategiesStrategies
Incumbency Protection vs. Aggressive Redraws

Forcing opposing party incumbents to run against each 
other

Drawing potential opposition out of the district



Micro-Targeting

+ = GOP

Demographic and Population Trends
◦ 7th Congressional
Sophisticated Mapping Technology
Voter History



North Carolina
◦ GOP likely to pick up 4 seats

Old

New 



Illinois
◦ IL loses one seat, Dems likely to pick up 5 seats
◦ New districts drawn as spokes out from Chicago

Old New 



Current Colorado LitigationCurrent Colorado Litigation



Reasons for LitigationReasons for Litigation
Legislature failed to enact a plan

◦ House and Senate had separate plans, neither won majority in 
both houses

Governor will not call a special session

Districts must be set by at least Jan. 9, 2012 so county 
commissioners can set precinct boundaries for caucuses



Two original cases:
◦ Moreno v. Gessler, 2011CV3461
◦ Hall v. Gessler, 2011CV3463
◦ Now consolidated as: Moreno et. al. v. Gessler, 2011CV3461.
◦ Judge Hyatt, Denver District Court

Each suit had one plaintiff in every congressional 
district



Moreno v. Moreno v. GesslerGessler
Filed my Mark Grueskin
Claims
◦ Violation of Colo. Const., Art. V, Sec. 44
◦ U.S. Const., Article 1, Sec. 2
◦ Equal Protection Clause of 14th Amendment
◦ Privileges and Immunities Clause of 14th Amendment
◦ Fifteenth Amendment
◦ Declaratory Judgment

Declare current districts violate US Constitution
◦ Injunctive Relief

Enjoin SOS from using current districts for 2012 elections or doing any 
preparatory work for the elections related to the district boundaries
Adopt new redistricting plan

Create at least one competitive district



Hall v. Hall v. GesslerGessler
Filed by Richard Westfall
Claims
◦ Declaratory relief

Declare that C.R.S. § 2-1-101 (setting current district boundaries) is 
unconstitutional under the Equal Protection Clause of the 14th

Amendment.
◦ Injunctive Relief

Enjoin the SOS from applying C.R.S. § 2-1-101 to the 2012 elections and 
adopt new districts in compliance with Carstens v. Lamm, 543 F. Supp. 
68 (D. Colo. 1982) (adopting factors for drawing constitutional districts) 
and C.R.S. § 2-1-102.

◦ Distinguished need for competitive district
Hard for courts to predict competitiveness
7th CD made to be competitive “only to avoid ‘incumbency’” for new 
district, citing Avalos v. Davidson.
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