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STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Whether the Title Board lacked jurisdiction to set title because the proposed

initiative contains multiple, distinct and not interdependent subjects, under a

single umbrella category “concerning a statewide setback requirement for oil

and gas development facilities.”

2. Whether the Title Board erred in setting titles that are confusing, misleading,

and fail to reflect the intent of the measure.

STATEMENT OF THE CASE

I. Nature of the Measure

If adopted, proposed initiative 2015-2016 #78 (the “Proposed Initiative” or

“Initiative” or “Initiative #78”), would establish in the Colorado Constitution a

minimum, mandatory, non-waivable 2,500-foot setback for “all new oil and gas

development facilities” from all occupied structures, public and community

drinking water sources, lakes, rivers, perennial or intermittent streams, creeks,

irrigation canals, riparian areas, playgrounds, permanent sports fields,

amphitheaters, public parks, public open space and other locally designated areas.

Initiative, attached hereto as Exhibit A, §§ 2(4), 3; Ballot Title Setting Board, Final

Title for Proposed Initiative 2015-2016 #78, (February 17, 2016), attached hereto

as Exhibit B (hereinafter “Final Title”). “Oil and gas development facility” is

defined to include “the site of oil and gas wells, pits and wells for the disposal of
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associated waste products, including underground injections wells, and associated

production and processing facilities.” Initiative § 2(2). The measure also grants

state and local governments constitutional authority to impose setbacks greater

than 2,500 feet from occupied structures. Id. § 4.

II. Nature of the Case, Course of Proceedings, and Disposition Below

Karen Dike and Bruce Mason (collectively “Proponents”) are the designated

representatives of the Proposed Initiative. Proponents submitted the Proposed

Initiative to the Offices of Legislative Council and Legislative Legal Services on

January 8, 2016. See Letter, attached hereto as Exhibit C. Pursuant to C.R.S.

§ 1-40-105(2), the Offices of Legislative Council and Legislative Legal Services

waived the review and comment hearing required by C.R.S. § 1-40-105(1) on

January 11, 2016. See id. Proponents thereafter submitted a final version of the

Proposed Initiative to the Secretary of State on January 21, 2016 for the Title

Board (the “Board”) to set title. See Initiative.

The Board considered and set title for the Proposed Initiative at its February

3, 2016 meeting. On February 10, 2016, Petitioners timely filed a Motion for

Rehearing pursuant to C.R.S. § 1-40-107(1)(a), explaining that the Board lacked

jurisdiction to set title because the Proposed Initiative violated the single-subject

requirement. See Petitioners’ Motion for Rehearing, attached hereto as Exhibit D.

In the alternative, Petitioners argued that the title was misleading because it failed
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to describe important aspects of the measure. See id. The Title Board considered

Petitioners’ motion at its February 17, 2016 meeting, and denied the motion,

except to the extent that the Board revised the title. See Final Title.

The Final Title for Initiative #78 states:

An amendment to the Colorado constitution concerning a
statewide setback requirement for new oil and gas development
facilities, and, in connection therewith, changing setback
requirements to require any new oil and gas development
facility in the state to be located at least 2,500 feet from the
nearest occupied structure or other specified or locally
designated area and authorizing the state or a local government
to require new oil and gas development facilities to be located
more than 2,500 feet from the nearest occupied structure.

Id.

Because the Initiative violates the single-subject requirement and the Final

Title is misleading, Petitioners timely submitted this matter to the Colorado

Supreme Court for review, pursuant to C.R.S. § 1-40-107(2). See Petition for

Review, filed February 24, 2016.

SUMMARY OF THE ARGUMENT

Under the guise of establishing a “statewide setback requirement for new oil

and gas development facilities” (see Final Title), the Proposed Initiative contains

multiple, unrelated subjects, which include:

1. Imposing a new 2,500-foot setback for new oil and gas development

facilities from occupied structures (Initiative § 3),
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2. Authorizing governments, including local governments, to increase

the setback requirement from occupied structures (Initiative §4), and

3. Creating a setback for new oil and gas development facilities from

“area[s] of special concern.” (Initiative §§ 2(4), 3).

To the extent the Court finds that the Initiative includes only one subject, the

Final Title is nevertheless confusing, misleading, and not reflective of the

Proponents’ intent and, therefore, must not be forwarded to the voters. First, the

term “statewide setback” as used in the Final Title is misleading because it

incorrectly suggests that the Initiative will provide a uniform setback requirement

for new oil and gas development facilities throughout the state. Second, the Final

Title does not provide notice of the types of property and hydrological features

included within the definition of “area of special concern.” Third, the Final Title

fails to inform voters that the Initiative includes a declaration by the “people of the

state of Colorado” that “oil and gas development, including the use of hydraulic

fracturing, has detrimental impacts on public health, safety, welfare, and the

environment.” See Initiative § 1(a).

Based on the foregoing, the Court should remand this matter to the Board

with directions to strike the Final Title and to return the Initiative to the

Proponents. In the alternative, the Court should remand this matter to the Board
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with directions to amend the Final Title consistent with the concerns expressed

herein.

ARGUMENT

I. UNDER THE GUISE OF ESTABLISHING A “STATEWIDE
SETBACK REQUIREMENT FOR NEW OIL AND GAS
DEVELOPMENT FACILITIES” THE INITIATIVE CONTAINS
MULTIPLE AND DISTINCT SUBJECTS.

As reflected in the Final Title, the purported single subject of the Initiative

is: “An amendment to the Colorado constitution concerning a statewide setback

requirement for new oil and gas development facilities.” See Final Title (emphasis

added). The Board’s use of the term “statewide setback” in the subject clause of

the Final Title implies that the measure would establish a uniform setback for new

oil and gas facilities throughout the state. However, if the Proposed Initiative

passes, it will authorize state and local governments to enact incongruous setbacks,

varying in length, and applicable to numerous property classifications. See infra

§ II.B. Thus, the term “statewide setback” inaccurately reflects the purported

primary purpose of the Initiative. Further, the term impermissibly attempts to join

separate and distinct purposes of the measure that cannot be expressed in a single

subject. Therefore, the Court should reverse the Board’s determination that the

Initiative contains a single subject and remand this matter to the Board with

directions to strike the title, ballot title and submission clause of the Initiative.
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A. Standard of Review and Preservation

The Colorado Constitution requires that a citizen-initiated measure contain

only a single subject, which shall be clearly expressed in its title. Colo. Const. art.

V., § 1(5.5); see also C.R.S. § 1-40-106.5. The single-subject requirement

prevents proponents from combining multiple subjects to attract a “yes” vote from

voters who might otherwise vote “no” on one or more of the subjects if proposed

separately. Matter of Title, Ballot Title, & Submission Clause for 2013-2014 #76,

333 P.3d 76, 79 (Colo. 2014) (citing In re Proposed Initiative for 1997-1998 #84,

961 P.2d 456, 458 (Colo. 1998). Accordingly, an initiative’s subject matter “must

be necessarily and properly connected rather than disconnected or incongruous.”

Id. (citing In re Proposed Initiative for 2011–2012 # 45, 274 P.3d 576, 579 (Colo.

2012)).

When reviewing a challenge to the Title Board’s single-subject

determination, the Court assumes legitimate presumptions in favor of the propriety

of the Board’s actions. In re Title, Ballot Title, Submission Clause for 2009-2010

No. 45, 234 P.3d 642, 645 (Colo. 2010) (internal citation omitted). The Court does

not consider the initiative’s efficacy, construction, or future application. Id. When

necessary, however, the Court “will characterize the proposal sufficiently to enable

review of the Title Board’s action.” In re Title, Ballot Title and Submission

Clause, and Summary for 1999-2000 No. 258(A), 4 P.3d 1094, 1098 (Colo. 2000).
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When construing an initiative, the Court applies the general rules of statutory

construction. In re Title, Ballot Title & Submission Clause, for 2007-2008, #17,

172 P.3d 871, 873 (Colo. 2007).

Petitioners properly raised and preserved their challenge to Initiative #78’s

violation of the single-subject rule in their Motion for Rehearing. Motion for

Rehearing at 1-2. At the rehearing on February 17, 2016, the Board considered

and denied the Petitioners’ motion on this issue. See Final Title.

B. The Term “Statewide Setback” is an Umbrella Proposal that
Inaccurately and Impermissibly Attempts to Unite Separate
Subjects.

Titles containing general “umbrella proposals” to unite separate subjects are

unconstitutional. Matter of 2013-2014 #76, 333 P.3d at 79. The Board has a duty

to set titles in a manner that protects voters from confusion resulting from

misleading titles. In re Title, Ballot Title & Submission Clause, & Summary for

1999-2000 No. 25, 974 P.2d 458, 465 (Colo. 1999). If the Board cannot accurately

determine and state the single subject of a measure in its title, the initiative may not

be forwarded to the voters. Id. As set forth below, the Board impermissibly used

the term “statewide setback” to join separate and distinct subjects under one title.

1. One Purpose of the Initiative Is to Provide a 2,500-Foot Setback
from Occupied Structures.
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The Initiative requires an increased setback of 2,500 feet for all new “oil and

gas development facilities” from all occupied structures. See Initiative § 3 (“all

new oil and gas development facilities … must be located at least two thousand

five hundred feet from an occupied structure”). This setback significantly changes

existing law, which requires oil and gas “Wells”1 and “Production Facilities”2 to be

located at least 500 feet from most buildings (including residential buildings) and

1,000 feet from “High Occupancy Buildings” (including schools, hospitals and

other facilities serving more than 50 persons). 2 Colo. Code Regs. §§ 404-1:604.a

(“Setbacks”), 404-1:100 (defining “Building Unit” and “High Occupancy

Buildings”). Further, existing regulation allows for modification and waiver of the

setback requirements. Id. 404-1:604.b. For example, a landowner and an oil and

gas operator may enter into an agreement that waives the minimum setback

requirement. See Id. § 404-1:604.b(2). In contrast, if approved, the Proposed

Initiative promulgates non-waivable setbacks that could not be reduced without

1 COGCC regulations define “Well” as “an oil or gas well, a hole drilled for
the purpose of producing oil or gas, a well into which fluids are injected, a
stratigraphic well, a gas storage well, or a well used for the purpose of monitoring
or observing a reservoir.” 2. Colo. Code Regs. § 404-1:100.

2 COGCC regulations define “Production Facility” as “any storage, separation,
treating, dehydration, artificial lift, power supply, compression, pumping,
metering, monitoring, flowline, and other equipment directly associated
with oil wells, gas wells, or injection wells.” 2. Colo. Code Regs. § 404-1:100.
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further amendment to the Colorado Constitution. See Initiative § 3. Landowners

would, thus, lose their ability to contractually waive setback requirements and

would be deprived of the economic benefits of mineral development of their own

land.

2. Authorizing Governments, Including Local Governments, to
Increase the Setback Requirement is a Separate and Distinct
Purpose.

The Proposed Initiative also grants state and local governments the authority

to “require that new oil and gas development facilities be located a larger distance

away from occupied structures than [2,500 feet].” Initiative § 4. Moreover, the

Initiative does not limit the length of the “larger distance” or otherwise qualify the

state’s or a local government’s authority to impose setbacks greater than 2,500

feet. See Initiative. For example, the Initiative does not require the government to

act “reasonably” when imposing a setback greater than 2,500 feet. See id. More

importantly, the Initiative does not preclude a government from enacting setbacks

that will entirely eliminate oil and gas operations in a particular jurisdiction. See

id. If approved, Initiative #78 would authorize state and local governments to

impose setback distances great enough to ban new oil and gas operations in a

particular jurisdiction. See id. This grant of governmental authority is a separate

subject, distinct from establishing a 2,500-foot setback from occupied structures.
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The existence of a separate subject is particularly evident when considering

the Initiative’s effect on the authority of local governments to regulate oil and gas

activities. Local governments do not have authority to regulate well location – that

power belongs exclusively to the state. Bd. of Cty. Comm'rs, La Plata City. v.

Bowen/Edwards Assocs., Inc., 830 P.2d 1045, 1058 (Colo. 1992) (The authority to

regulate “drilling, pumping, plugging, waste prevention, safety precautions, and

environmental restoration,” well location and well-spacing, among other activities,

resides with state) (emphasis added)). Moreover, local governments may not ban

the drilling of oil and gas wells. Voss v. Lundvall Bros., 830 P.2d 1061, 1068

(Colo. 1992). The Initiative, thus, impermissibly combines a proposal voters might

favor: a setback of 2,500 feet for new oil and gas development facilities from

occupied structures; with a proposal voters might oppose: providing local

governments the authority to regulate well location and increase the 2,500 foot

setback without limitation. See Matter of Title for 2013-2014 #76, 333 P.3d at

79; see also In re Title & Ballot Title & Submission Clause for 2005-2006 #55, 138

P.3d 273, 282 (Colo. 2006) (holding that the initiative concealed items within its

proposal as prohibited by the single subject rule). Accordingly, the combination of

creating a 2500-foot setback from occupied structures along with a grant of
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authority for a local government to increase that setback violates the single-subject

rule.

3. Creating a Setback for the Various Properties and Hydrologic
Features Included within the Defined Term “Area of Special
Concern” Violates the Single-Subject Rule.

In addition to the two subjects identified above, the Initiative creates new

setbacks from “area[s] of special concern,” a term defined to include 13 different

types hydrologic features and unrelated properties: “[1] public and community

drinking water sources, [2] lakes, [3] rivers, [4] perennial or [5] intermittent

streams, [6] creeks, [7] irrigation canals, [8] riparian areas, [9] playgrounds,

[10] permanent sports fields, [11] amphitheaters, [12] public parks, and [13] public

open space.” Initiative § 2(4). Moreover, the definition of “area of special

concern” is not exclusive to these 13 features and properties. See Initiative § 5; see

also Final Title. The Initiative contemplates that local governments will designate

other properties as areas of special concern. See Initiative § 5 (“law and

regulations may be enacted to facilitate the operation of this article”); Final Title

(indicating that an area of special concern may be “locally designated”).

Implementation of a 2,500-foot setback for new oil and gas development

facilities from 13 unrelated categories of properties and waters violates the single-

subject rule. For example, a voter might favor a setback from “playgrounds” but

not “intermittent streams,” but must support both setbacks to secure approval of the
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preferred outcome. See In re Title, Ballot Title, Submission Clause, Summary for

1999-2000 No.29, 972 P.2d 257, 265 (Colo. 1999) (“The constitutional prohibition

against an initiative proposing more than a single subject ‘prevents the proponents

of an initiative from joining multiple subjects into a single initiative in the hope of

attracting support from various factions which may have different or conflicting

interests.’”) (citing In re Proposed Initiative “Public Rights in Waters II”, 898

P.2d, 1076, 1079 (Colo. 1995)). Similarly, a voter might favor increased setbacks

from occupied structures and disfavor the creation of new setbacks from the

numerous “area[s] of special concern.”3 The occupied structure setback and the

added setback from the 13 identified and the potentially later-designated, “area[s]

of special concern” constitute impermissible “logrolling” in violation of the single-

subject rule. Id.

As described above, the Initiative contains at least three distinct subjects.

Therefore, the Court should reverse the determination of the Title Board that the

Initiative contains a single subject and remand this matter to the Board with

directions to strike the title, ballot title and submission clause for Initiative #78.

3 Although Colorado law requires setbacks from buildings, the state does not
require a setback from the varied properties and waters identified by the
Proponents as “areas of special concern.” See generally 2 Colo. Code Regs.
§§ 404-1:604.a.
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4. The Proposed Initiative Materially Differs from Previously
Approved Setback Initiatives, 2013-2014, Numbers 85, 86 and
87.

The Proposed Initiative is materially different from measures 2013-2014

#85, 2013-2014 #86, and 2013-2014 #87 (collectively the “2014 Setback

Measures”), for which this Court reviewed and approved titles, in Matter of Title,

Ballot Title & Submission Clause for 2013-2014 #85, 328 P.3d 136 (Colo. 2014).

In that case, the Court affirmed the Board’s decision that the initiatives each

contained a single subject “concerning a statewide setback requirement for new oil

and gas wells.” See id. 328 P.3d at 143, 148-49. However, the 2014 Setback

Measures are materially different from Initiative #78 because they included neither

(1) the ability of governments, including local governments, to increase the setback

from occupied structures; nor (2) a setback from the 13 distinct categories of water

and property included in the definition of “area[s] of special concern.” See id. at

148-51. Therefore, the Court should not rely on its decision in Matter of Title,

Ballot Title & Submission Clause for 2013-2014 #85 to evaluate the Board’s

single-subject determination for the Proposed Initiative.

II. THE FINAL TITLE DOES NOT FAIRLY AND ACCURATELY
INFORM VOTERS OF IMPORTANT ASPECTS OF THE
MEASURE.
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In violation of C.R.S. § 1-40-106(3), the Final Title for the Proposed

Initiative fails to fully, fairly, and accurately inform voters of its central elements.

First, expression of the single subject as “concerning a statewide setback

requirement for new oil and gas development facilities” is both inaccurate and

misleading. The term “statewide setback” specifies that the Initiative would

implement a uniform setback across the entire state. If approved, however, the

Initiative would allow jurisdictions to require setbacks of varying lengths and

extending from miscellaneous properties and hydrologic features. Further, “oil and

gas development facilities” is a vague term with no common meaning. The term

fails to provide notice that setbacks would apply to all new oil and gas wells, as

well as other production, waste, and processing facilities. Additionally, the single-

subject clause fails to make clear that the Initiative would significantly increase the

current setback requirement.

Second, the Final Title does not provide notice of the types of property

included within the definition of “area of special concern.” Instead, the Final Title

characterizes the setback in relation to “other specified and locally designated

areas.” And thus, the Final Title fails to notify the voters of the types of properties

and hydrologic features to which the setbacks apply.



15

Third, the Final Title fails to inform voters that the Initiative includes a

declaration by the “people of the state of Colorado” that “oil and gas development,

including the use of hydraulic fracturing, has detrimental impacts on public health,

safety, welfare, and the environment.” See Initiative § 1(a).

A. Standard of Review and Preservation of the Issue

The Board is charged with setting a title that fully, fairly and accurately

informs voters of the central elements of the measure, to enable them to make a

thoughtful decision about its merits. C.R.S. § 1-40-106(3)(b); see also In re Title

for 1999-2000 No. 258(A), 4 P.3d at 1098. The title must be sufficiently clear so

voters may “understand the principal features of what is being proposed,” and

because “a material omission can create misleading titles.” Id. The requirement of

a fair and accurate title is “intended to prevent ‘surreptitious measures.’” In re

Title for 1999-2000 No. 29, 972 P.2d at 268. It imposes on the Board the duty to

“apprise the people of the subject of each measure by the title in order to prevent

surprise and fraud from being practiced upon voters.” Id. (internal quotation

omitted). If the Board cannot comprehend a proposed initiative sufficiently to state

the single subject clearly in its title, the initiative cannot be forwarded to the voters.

In re Title for 1999-2000 No. 25, 974 P.2d at 465.

In their Motion for Rehearing, Petitioners properly raised and preserved their

challenge regarding the Initiative’s failure to comply with C.R.S. § 1-40-106(3).
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See Motion for Rehearing at 3. The Board considered and denied the Petitioners’

motion on this issue at the February 17, 2016 rehearing. See Final Title.

B. The Final Title’s Single-Subject Clause Is Inaccurate and
Misleading.

The Final Title’s single-subject clause, that the Initiative “concern[s] a

statewide setback requirement for new oil and gas development facilities,” contains

inaccurate and impermissibly vague terms. See Final Title. The term “statewide

setback” denotes that the measure will impose a uniform setback across the state.

This is simply untrue. Rather, the Initiative invites governments to implement

setbacks of varying lengths and from different types of properties. See Initiative.

Further, the term “oil and gas development facility” has no common meaning and

is not otherwise within the general knowledge of an average voter. Proponents

devised the term to obscure the true intent of their Initiative – to effectively ban

future oil and gas drilling operations in Colorado.

The Petitioners therefore requested in their Motion for Rehearing that the

Board draft the single-subject clause as follows: an amendment “concerning a

minimum, non-waivable increase in the statewide setback requirement for new oil

and gas development facilities associated wells, production, and processing

facilities.” Motion for Rehearing at 5 (Ex. A) (underlined language proposed by

Petitioners). In violation of C.R.S. § 1-40-106(1), the Board denied Petitioners’
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request and set an inaccurate and misleading Final Title that fails to reflect central

features of the measure.

1. The Term “Statewide Setback” in the Final Title Is Inaccurate
and Misleading.

The Initiative empowers state and local governments across various

jurisdictions to enact different setbacks, with distances in excess of 2,500 feet.

Initiative § 4. Notwithstanding, the Board framed the single subject of the

Initiative as “concerning a statewide setback,” which specifies that the setback for

new oil and gas facilities will be uniform. See Final Title. Accordingly, the Court

must reject the Final Title because it fails to accurately characterize the nature of

the setbacks authorized by the Initiative.

Section 4 of the Initiative authorizes state and local governments to require

new oil and gas development facilities to be located in excess of 2,500 feet from

occupied structures. Initiative § 4. The Initiative further contemplates that local

governments may enact “different setbacks” applicable to the same geographic

area, in which in case, the “larger setback shall govern.” Id. Therefore, a uniform,

statewide setback is not a concept actually advanced by the Initiative. Rather, one

purpose of the measure is to provide local governments with authority to create

their own setbacks. See, supra § I.B.2.
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Further, the topic of “statewide setback” does not logically encompass the

creation of additional setbacks from “area[s] of special concern” that are “locally

designated.” See Final Title. The Final Title suggests that local jurisdictions may

designate additional properties as areas of special concern, e.g., a landfill or an

organic farm. See id. As a result, oil and gas facilities may be set back from a

non-uniform and ever-changing list of properties in various jurisdictions across the

state. As an added nuance, a government’s ability to increase the length of the

setback is limited to “occupied structures.” Initiative § 4. Therefore, passing of

the Proposed Initiative would invite different setbacks for occupied structures and

areas of special concern both within and across local jurisdictions throughout the

state.

Notwithstanding that the Initiative authorizes varying setbacks within and

between local jurisdictions across the state, the Final Title identifies the Initiative’s

single-subject as “concerning a statewide setback.” Final Title. The Final Title is,

therefore, misleading and must be returned to the Title Board. See Matter of Title,

Ballot Title & Submission Clause, & Summary Approved Feb. 12, 1992, 830 P.2d

963, 970 (Colo. 1992) (inaccurately describing the effects of a measure as

“statewide” was misleading, requiring reversal of the Board’s decision).
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Finally, to the extent the Board relied upon the Court’s decision in Matter of

Title for 2013-2014 #85, for its use of “statewide setback” in Initiative #78’s Final

Title, such reliance is misplaced. In Matter of Title for 2013-2014 #85, this Court

considered whether use of the term “statewide setback” to describe a proposed

setback for oil and gas wells was misleading or a catch phrase. In that case, the

Court affirmed the use of “statewide setback,” noting that the term “was drawn

directly from the measure” and that it provided an “an accurate description of what

the Proposed Initiative[] [2013-214 #85] would do, namely, create a ‘statewide

setback.’” Matter of Title for 2013-2014 #85, 328 P.3d at 146. The Court’s

reasoning in 2013-2014 #85 does not apply here. Initiative #78’s text does not use

the term “statewide setback” and, further, does not promulgate a uniform statewide

setback. Therefore, Initiative #78 is distinguishable from 2013-2014 #85.

2. The Term “Oil and Gas Development Facilities” is Unclear and
Misleading.

The Board is required to set titles that are “fair, clear, and accurate, and must

not mislead the voters.” In re Title for 1999-2000 No. 258(A), 4 P.3d at 1099.

“Eliminating a key feature of the initiative from the titles is a fatal defect if that

omission may cause confusion and mislead voters about what the initiative actually

proposes.” Id. Using language from the measure, the Final Title states that the

setback applies to all new “oil and gas development facilities.” However, a title’s
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repetition of language from an initiative does not ensure that the title reflects the

initiative’s true intent or accurately informs the electorate. See In re Title, Ballot

Title & Submission Clause For Proposed Initiatives 2001-2002 No. 21 & No. 22

("English Language Education''), 44 P.3d 213, 220-21 (Colo. 2002); Matter of

Title, Ballot Title, Submission Clause, & Summary by Title Bd. Pertaining to a

Proposed Initiative on “Obscenity”, 877 P.2d 848, 850 (Colo. 1994).

The Initiative’s definition of “oil and gas development facilities” includes

“oil and gas wells,” as well as “pits and wells for the disposal of associated waste

products,” “underground injection wells” and “associated production and

processing facilities.” Initiative § 2(2) (emphasis added). However, the primary

purpose of the measure is to significantly reduce, if not eliminate entirely, the

drilling of new oil and gas wells in Colorado. In their Motion for Rehearing,

Petitioners requested that the Board revise the Final Title to include the term “oil

and gas associated wells,” so the voters would understand the applicability of the

2,500-foot setback to all new wells. Motion for Rehearing at 3, 5 (Ex. A). The

Board rejected this request and approved the term “oil and gas development

facility” as it appears in the Initiative. See Final Title. The Board’s failure to

clarify that the minimum setback will prevent the drilling of new oil and gas wells
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within 2,500 feet of occupied structures and the 13 miscellaneous areas of special

concern is an omission that will mislead voters as to the Initiative’s content.

When compared to the other sites included in the definition of “oil and gas

development facility,” oil and gas wells are significantly the most common

facilities in Colorado. As of the date of this filing, there are approximately 49,410

producing oil and gas wells in Colorado, as compared to 683 underground injection

wells and 176 gas processing plants. See Aff. of E. Hueni, attached hereto as

Exhibit E,¶ 8. Moreover, locating an injection well or gas processing facility is

more flexible than for an oil and gas well. Oil and gas wells must be drilled in

locations that enable production of the resource – i.e. where the minerals are

located. Whereas, waste or processing facilities may be located in virtually any

location able to accommodate them. Thus, this measure will disproportionately

impact the drilling of new oil and gas wells versus other types of facilities included

in the definition of “oil and gas development facility.”

Additionally, the term “oil and gas development facility” has no common

meaning generally, or within the oil and gas industry. See Howard R. Williams &

Charles J. Meyers, Manual of Oil and Gas Terms (16th ed. 2015) (“oil and gas

development facility” is not included). It is not a term of art, and it does not appear
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in the Oil and Gas Conservation Act or the COGCC rules.4 C.R.S. §§ 34-60-101 et

seq; 2 Colo. Code Regs. §§ 404-1 et seq. Most importantly, “oil and gas

development facility” is not a term within the common understanding of the

Colorado voters. Other than the Initiative itself, Petitioners are unaware of a single

source of information informing voters that “oil and gas development facility”

includes “oil and gas wells.” Rather, it appears Proponents created this term to

obscure the Initiative’s true intent – to ban the drilling of new oil and gas wells.

The Board’s failure to clarify in the Final Title that the setback applies to oil and

gas wells is an omission that will mislead voters. Therefore, the Court should

reject the Final Title and remand this matter to the Board.

3. By Dramatically Increasing the Setback Requirement, the
Initiative Will Effectively Ban New Oil and Gas Wells in
Colorado.

The Final Title fails to mention that, if approved, the Initiative would

increase the current setbacks for oil and gas wells and related facilities. See 2

Colo. Code Regs. §§ 404-1:604 (“Setbacks”). Because the increase in both (1) the

length of the setback, and (2) the types or properties implicated by the setback is so

4 The COGCC Rules define a similarly-worded term, “oil and gas facility,” as:
“equipment or improvements used or installed at an oil and gas location for the
exploration, production, withdrawal, gathering, treatment, or processing of oil or
natural gas.” Although the terms “oil and gas facility” and “oil and gas
development facility” share some of the same words, the definitions differ,
increasing the potential for voter confusion.
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substantial, Petitioners argued in their Motion for Rehearing that the single-subject

clause should reflect that the measure concerns an “increase in the statewide

setback requirement.” Motion for Rehearing at 3, 5 (Ex. A). In error, however, the

Board denied Petitioners’ Motion. As demonstrated below, the increase in the

setback proposed by the Initiative will result in an effective ban of new oil and gas

operations in Colorado. Accordingly, the Board’s failure to make clear that the

Initiative increases setbacks for oil and gas wells will mislead voters as to the true

intent of the measure.

Pursuant to current COGCC regulations, new oil and gas wells must be

drilled no closer than 500 feet from most buildings. See supra § I.B.1. However, a

landowner and an oil and gas operator may agree to a well location within the 500-

foot setback. Id. The current Setback rules were recently amended and designed

to balance the need to mitigate the effects of oil and gas drilling on landowners

while protecting the private property rights of mineral owners. See Statement of

Basis, Specific Statutory Authority, and Purpose New Rules and Amendments to

Current Rules of the Colorado Oil and Gas Conservation Commission, 2 CCR 404‐

1, Cause No. 1R Docket No. 1211‐RM‐04, available at,

http://cogcc.state.co.us/documents/reg/Rules/2012/setback/Final_SetbackRules-

StatementOfBasisAndPurpose.pdf, attached hereto as Exhibit F.
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The difference is the land available for oil and gas development under the

current COGCC rules and the Proposed Initiative is striking. Assuming a 500-foot

setback for oil and gas wells from buildings in Weld County, approximately 8.22%

of the lands in Weld County are unavailable for a surface location of an oil and gas

well.5 See Aff. of E. Hueni ¶ 7. If approved, the Initiative would eliminate

87.35% the land available for a surface location of an oil and gas well in Weld

County.

Id. ¶ 6. Given the significance of the increase of the setbacks proposed by the

Initiative and its effect on land available for oil and gas development, the Board

should have, at a minimum, made clear that the current statewide setback would

“increase.” The Board’s failure to include this fundamental element of the

measure in the Final Title is misleading. In re Title for 1999-2000 No. 258(A), 4

P.3d at 1099.

C. Omission of the Various Properties Encompassed in the Definition
of Area of Special Concern is Misleading.

Rather than inform voters of the 13 incongruous property types defined as an

“area of special concern,” the Final Title describes the proposed setbacks in

relation to “occupied structure[s]” and “other specified or locally designated

5 This figure does not take into consideration other restrictions on oil and gas
development. But, rather, it is meant to illustrate the effect of the current setback
rules, and assuming no waiver by the landowner, on the siting of new oil and gas
wells.
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area[s].” Final Title (emphasis added). In their Motion for Rehearing, Petitioners

argued that, at the very least, the title should reflect broad categories of property

and hydrologic features from which the setbacks shall apply: specifically, “water

sources, water bodies, and public places.” See Motion, Ex A. In error, the Board

denied Petitioners’ Motion. The failure to describe the properties and water

features as areas of special concern omits of a key feature of the Initiative,

rendering the Final Title misleading. In re Title for 1999-2000 No. 258(A), 4 P.3d

at 1099.

As described above, amending the state’s constitution to impose setbacks on

oil and gas related facilities from the 13 properties identified as an “area of special

concern” significantly changes existing law. See supra § I(B)(1). Without

reference to the types of property implicated by the setback measure, a voter would

be surprised to learn that the 2,500-foot setback implicates “intermittent streams,”

“playgrounds,” “permanent sports facilities,” and “irrigation canals,” among other

unrelated places. The Board’s description of areas of special concern as “other

specified or locally designated area[s]” improperly deprives the voters of sufficient

information to understand the effect of a “yes” or “no” vote on the measure. See In

re Title for 1999-2000 No.29, 972 P.2d at 267-68 (reversing Title Board because

the title and summary did not sufficiently capture the measure’s meaning); Matter
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of Proposed Initiative On Parental Notification of Abortions For Minors, 794 P.2d

238, 241-42 (Colo. 1990) (reversing Title Board because the title failed to include

the definition of abortion and, thus, the title did not “fairly reflect the contents of

the proposed initiative”).

Therefore, because the Final Title omits a key feature of the measure, the

Court should reverse the Board’s decision and remand this matter to the Board.

D. The Final Title Fails to Reflect that the Initiative declares on
behalf of the people of Colorado that Oil and Gas Development
has “Detrimental Impacts on Public Health, Safety, Welfare, and
the Environment.”

The Final Title does not include the following declaration of the Proposed

Initiative:

The people of the state of Colorado find and declare that:

(a) Oil and gas development, including the use of hydraulic
fracturing, has detrimental impacts on public health,
safety, welfare, and the environment;

Initiative § 1(a) (emphasis added).

If the Initiative passes, the Colorado Constitution would memorialize this

finding, impeding the state’s ability to effectuate the purpose of the Oil and Gas

Conservation Act in accordance with Section 34-60-102. Colorado’s General

Assembly has declared it within the “public interest” to “[f]oster the responsible,

balanced development, production, and utilization of …oil and gas … in a manner
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consistent with protection of public health, safety, and welfare, including

protection of the environment and wildlife resources.” C.R.S. § 34-60-102

(emphasis added). A constitutional provision declaring “oil and gas

development…has detrimental impacts on public health, safety, welfare, and the

environment” conflicts with the declaration and purpose of the Oil and Gas

Conservation Act and would dramatically impact, and potentially upend, the state’s

regulation of oil and gas.

Moreover, the Initiative specifically pinpoints one aspect of the completion

process for an oil and gas well as having detrimental impacts: “hydraulic

fracturing.” Initiative § 1(a). The Proponents’ identification of hydraulic

fracturing as a practice with detrimental impacts emphasizes their objective to ban

at least one specific oil and gas activity. As support for this conclusion, the

Proponents submitted measure 2015-2016 #62 (“#62”), along with various other

anti-oil and gas measures, to the Title Board, with the intent of banning hydraulic

fracturing across the state. See 2015-2016 #62, attached hereto as Exhibit G.

Although Proponents eventually withdrew Measure #62, Proponents and their

supporters have persisted with their goal of prohibiting hydraulic fracturing in

Colorado. In fact, a political action committee named “Yes for Health and Safety

Over Fracking” was registered with the Secretary of State with the purpose of
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“support[ing] ballot measures that establish local control of oil and gas

development, mandatory setbacks from oil and gas development and oil and gas

wells, the right to a healthy environment, and a ban on hydraulic fracturing in the

Colorado constitution.” See Committee Registration Form (emphasis added),

attached hereto has Exhibit H. Accordingly, this declaration could ultimately lay

the foundation for the Proponents’ goal to ban hydraulic fracturing in Colorado.

Therefore, failing to include the declaration in the Final Title renders the Title

misleading.

CONCLUSION

WHEREFORE, for the reasons set forth above, the Petitioners respectfully

request that the Court find that the Initiative does not contain a single subject and

remand this matter to the Title Board with direction to return the Initiative to

Proponents. In the alternative, Petitioners request that the Court remand the matter

to the Title Board with the instructions to amend the Title consistent with the

concerns set forth above.
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Respectfully submitted this 16th day of March, 2016 by:

HOGAN LOVELLS US LLP

s/ Elizabeth H. Titus
Elizabeth H. Titus, No. 38070

Katy L. Bonesio, No. 48891

Hogan Lovells US LLP

1200 Seventeenth Street, Suite 1500

Denver, Colorado 80202

Phone: (303) 899-7300

Fax: (303) 899-7333

Attorneys for Petitioners
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