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SUMMARY OF THE ARGUMENT

The arguments set forth in the Proponents’ OpeBmef do not support the
Title Board’s determination that proposed initiat015-2016 #78 (hereinafter the
“Initiative” or “Proposed Initiative” or “Initiatie #78”) contains a single subject or
that the title is fair and accurate.

Proponents’ description of the measure’s allegjrdle subject supports
Petitioners’ argument that Initiative #78 contamsltiple subjects and that the title
set by the Title Board (the “Board”) is inaccurata misleading. Proponents
assert that the Initiative’s single subject is €ating a statewide setback
requirement for new oil and gas development faedibf at least 2,500 feet from

the nearest occupied structure or area of spemiedern.” Resp’ts’ Opening Br. 4.
The single subject, even as framed by the Propsneontains at least three
distinct topics:
1. Imposing a new 2,500-foot setback for new oil aad development
facilities from occupied structures (Initiative § 3

2. Creating a setback for new oil and gas developaeilities from

“area[s] of special concern.” (Initiative 88§ 2(43)); and

! This Answer Brief addresses only certain disputeidts arising from the
Proponents’ Opening Brief. Petitioners do not enlecany arguments from
Petitioners’ Opening Brief that are not addressaein.
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3.  Authorizing governments, including local governnseno increase
the setback requirement from occupied structurasgtive 84).

Moreover, the Final Title is confusing and misle@dand must not be
forwarded to the voters. The Final Title inaccehatlescribes the Initiative as
implementing a uniform “statewide setback;” whenfact, it authorizes setbacks
of varying lengths. Additionally, the Final Tittemits key features of the measure.
The Final Title fails to make clear the propertigieces, and facilities implicated
by the new setbacks, and it omits the Initiativéeglaration that “oil and gas
development, including the use of hydraulic fraictgy has detrimental impacts on
public health, safety, welfare and the environnie@eeFinal Title; Initiative §
1(a).

ARGUMENT

l. THE INITIATIVE VIOLATES THE SINGLE-SUBJECT
REQUIREMENT.

A. Standard of Review.
The Petitioners described the applicable standardwiew in their Opening
Brief, which is consistent with the standard sethfan the Proponents’ Opening

Brief. ComparePet'rs’ Opening Br. 6—With Resp’ts’ Opening Br. 6-8.
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B.  The Initiative Contains Separate and Distinct Purpses under the
Guise of Creating a Statewide Setback.

As demonstrated below and in Petitioners’ OpeningfBthe Board was
unable to accurately determine and state the ssujigect of Initiative #78.
Typically, the Board states the single subject b&Hot initiative in the first clause
of the measure’s title, followed by the phrase anconnection therewith,”
which is then followed by a description of the athraportant provisions See e.qg.
Matter of Title, Ballot Title, & Submission Claufee 2013-2014 #89328 P.3d
172,177,181 (Colo. 2014) (finding a single subpgctthe creation of a public
right to Colorado’s environment” when the finalditead “[ajn amendment to the
Colorado constitution concerning a public rightolorado’s environment, and, in
connection therewith ...7)see also In re Title, Ballot Title, Submissiom@e for
2009-2010 No. 43234 P.3d 642, 646, 651 (Colo. 2010) (findingrag subject of
“preserving individuals’ rights to choose their olwealth care arrangements,”
when the final title read “[a]Jn amendment to thddCado Constitution concerning
the right of all persons to health care choice, amndonnection therewith ..."see
also In re Title, Ballot Title & Submission ClaugeSummary for 1999-2000 No.
258(A) 4 P.3d 1094, 1098, 1101 (Colo. 2000) (finding tffidhe central focus of
Initiative No. 258(A) is the instruction of all plib school students using the

English language,” when the final title read “[@mendment to the Colorado
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Constitution concerning English language educatmal, in connection therewith
2.

Consistent with this practice, the Board charazgerithe single subject of
Initiative #78 as an amendment “concerningatewidesetback requirement for
new oil and gas development facilities.” Finallditemphasis added). In
contrast, Proponents claim the central purposheofrieasure is “the creation of a
statewide setback requirement for new oil and gagldpment facilities odit least
2,500 feet from occupied structures and areas e€igp conceri’ Resp’ts’
Opening Br. 8 (emphasis added).

Although more accurate than the Board'’s formulati®mroponents’
description of the Initiative’s single subject urgores the Initiative’s
constitutional flaws. Under the guise of “concema statewide setback,” the
Initiative attempts to accomplish at least thregasate purposes: (1) increasing
the existing setback from occupied structures 50@ feet (Initiative 8 3);

(2) Creating a new setback from “area[s] of speaamicern” (Initiative 88 2(4)

(3)); and (3) vesting governments, including logavernments, with authority to

increase the setback requirement from occupiedtsiies without limitation
(Initiative § 4).
The Board’s single-subject clause does not reflexde distinct purposes.

Moreover, the Board impermissibly used the umbrtelten “statewide setback” in
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order to impermissibly join these separate subjeSte Matter of Title, Ballot
Title, & Submission Clause for 2013-2014 #383 p.3d 76, 79 (Colo. 2014)
(“[P]roponents attempt to unite these separateestdpunder the description ... in
the title and submission clause. We have prewoiasind such umbrella
proposals unconstitutional”)T herefore, the measure must not be forwarded to the
voters. Seeln re Title, Ballot Title & Submission Clause, &8mary for 1999-
2000 No. 25974 P.2d 458, 465 (Colo. 1999) (“if the Boardmatncomprehend a
proposed initiative sufficiently to state its siaglubject clearly in its title ... the
initiative cannot be forwarded to the voters.”)

C. Setbacks from “Occupied Structures” and from the Vaious

Properties and Hydrologic Features Encompassed With the

Term “Area of Special Concern” Constitute Two Distinct and
Separate Subjects.

The imposition of a 2,500-foot setback for oil agas facilities from
occupied structures is one distinct subject. Tigosition of a 2,500-foot setback
for oil and gas facilities from the thirteen unteth properties and hydrologic
features defined as areas of special concern thandistinct subject. The areas
of special concern include, but are not limited tpublic and community drinking
water sources, lakes, rivers, perennial or inteéemitstreams, creeks, irrigation
canals, riparian areas, playgrounds, permanentssfpieids, amphitheaters, public

parks, and public open space.” Initiative 8 2(4).
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Moreover, the types of properties included withna tlefinitions of “area of
special concern” and “occupied structure” are sgodited that they cannot
comprise one subject. The imposition of a setliamk properties defined as
occupied structures, as well as from the numeroaisgoties and hydrologic
features encompassed by the new term “area[s]emli@jconcern,” will create the
exact “dangers” attendant to omnibus provisions Braponents claim to avoid.
Resp’ts’ Br. 8-9. Contrary to Proponents’ assarttbe Initiative improperly
seeks support from groups with different and cotifig interests.ld. (citing
Matter of Title, Ballot Title, & Submission Clause 2013-2014 #89328 P.3d
172, 177 (Colo, 2014)). Application of the setb&zloccupied structures is
intended to elicit support from voters opposedit@aind gas development near
residential areas.However, the defined term “area of special contercludes
certain hydrologic featureg.Q.“public and community drinking water sources,
lakes, rivers, perennial or intermittent streamegeks, irrigation canals, riparian
areas”) to garner support from voters who oppokamal gas development near

water resources based upon their belief that seebldpment has detrimental

2See Will Oil & Gas Operators Come Together withdlddomeowners in 2015
Oil & Gas 360 (Dec. 23, 2014), http://www.oiland866.com/oil-gas-operators-
local-homeowners-2015/ (describing the contentisasies related to oil and gas
development in residential areas); Mark Jafleilling at Edge of Windsor tests
Colorado’s Pledge to Reduce Confli@enver Post (Dec. 14, 2014, 12:01 AM)
(same).
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impacts regardless of the proximity of such watergopulated aredsVoters
opposed to oil and gas development near residergals might nevertheless
support oil and activities in less populated argd®re internment streams or
irrigation canals are present. Thus, the Initatigpush[es] voters into an all-or-
nothing decision.”See(Resp’ts’ Opening Br. 7) (citiniylatter of Title, Ballot
Title, Submission Clause, & Summary Pertaining top@sed Initiative “Public
Rights in Waters 11,898 P.2d 1076, 1079 (Colo. 1995)).

Additionally, the 13 disjointed properties and hgldgic feature to which
the setback would apply are improperly “coiled nghe folds” of the measure’s
definition section.See In re Title & Submission Clause for Proposéiblive
2001-02 No. 4346 P.3d 438, 440 (Colo. 2002). Moreover, voweosid be
further surprised to learn that areas of speciatem are not limited to the 13
items listed in the Proposed Initiative, becausallgovernments may designate
additional areas of special concern. Final TrégQiring “any new oil and gas
development facility in the state to be locatettast 2,500 feet from the nearest
occupied structurer other specified or locally designated afeéemphasis

added); Resp’ts’ Br. 15 (noting that “[a]rea of sia¢é concern” is defined in the

3 See Weld County Water to be Tested for Effects| oB@s Drilling over Time
HuffPost Denver (July 13, 2013, 1:50 PM),
http://www.huffingtonpost.com/2013/07/14/water-rasshers-
converg_n_3591574.html (describing a five-yeargubjesting the effects of oil
and gas industry activities on water in Weld Countgesponse to concerns
regarding Weld County’s water sources).

7
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measure to include (but not be limited to)...."”). eféfore, to prevent inevitable
voter surprise and fraud occasioned by the Proplvstaktive, the Court should
remand this matter to the Board with directionsttike its final, ballot title and
submission clause.

D. Granting Local Governments the Ability to Increasethe Setback

Requirement Defined in the Initiative is an Additional, Distinct
Subject.

Proponents contend that creation of a setback érocenpied structures and

areas of special concern is the single subjedteofrtitiative. Resp’ts’ Opening Br.

10 (“The first two subjects identified by Petitioaanake up the single subject of
the measure”) (emphasis added). Proponents ttemp@tto expand the purported
single subject to encompass the Initiative’s priovis/esting governments,
including local governments, with authority to iease the setback from occupied

structures, without limitationld. at 11. This grant of authority is not an

implementation provision “necessarily and propedynected to Initiative #78’s
central purpose.’ld. Rather, it is a thinly veiled attempt to providevgrnments
with authority to ban oil and gas activities. P€tOpening Br9.

Logically, a measure with the purported single psgof creating a
statewide setback of 2,500 feet for new oil anddgsgelopment facilities from
occupied structures and various other propertidshgdrologic features cannot at

the same time vest local governments with the aiiyhim completely ban oil and
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gas development from their jurisdictions. The ¢oaSonal mandate that citizen-
initiated ballot measures contain a single sulpechibits Proponents from
disguising a measure intended to expand local aboter oil and gas
development as a measure that purports to “coraetatewide setback for new oil
and gas development facilities.” For this add@ibireason, the Court should
reverse Board’s finding that Initiative #78 contaBingle subject.

[I.  THE FINAL TITLE AND SUBMISSION CLAUSE ARE UNCLEAR
AND WILL MISLEAD VOTERS OF THE CENTRAL FEATURES OF
THE MEASURE.

A. Standard of Review.
The Petitioners described the applicable standardwiew in their Opening
Brief, which is consistent with the standard sethfan the Proponents’ Opening

Brief. ComparePet'rs’ Opening Br. 1%ith Resp’ts’ Opening Br. 12.

B. The Final Title’s Single-Subject Clause Is Inaccurte and
Misleading.

Respondents’ description of Initiative #78’s singléject highlights the
problem with the single-subject clause draftedisyBoard. See supr® |1.B.
Proponents describe the central purpose of thiating as creating “a new
statewide setback requirement of at least 2500 fieeh occupied structures and
areas of special concern. Resp’'ts’ Opening Biehiphasis in original). The
Final Title, however, states that the Initiativeiagle subject concerns “a statewide
setback requirement for new oil and gas developraeiitties.” SeeFinal Title.

9
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Contrary to the single-subject described by thgp&mnents, the Final Title’'s
single-subject clause indicates that the Initiatik authorize a uniform, statewide
setback.See supr& 1.B. However, the Initiative’s central purposgo authorize
varying setbacks “of at least 2500 feet.” ResgApening Br. 11 (“The power to
establish a greater setback distance is part afeh&al purpose of the measure”).
Accordingly, the Board should have drafted the Fintde’s single-subject clause
to reflect this “central purpose.”

C. The Board’s Failure to Describe the Initiative’s Ddined Terms

“Area of Special Concern” and “Oil and Gas Developrent
Facility” Will Mislead Voters.

Proponents attempt to justify the Title Board'duee to accurately describe
the meaning of “oil and gas development facilitytid'area of special concern” by
citing “the requirement of brevity.” Resp’ts’ Opeg Br. 15. However, the
requirement of brevity must yield to another impottpurpose the Proponents
cited in their Opening Brief: “voter protectiorrtlugh reasonably ascertainable
expression of the initiative’s purposeSeeResp’ts’ Opening Br. 12. The Final
Title's reference to areas of special concern #setospecified or locally
designated area[s],” does not provide a reasoragagrtainable expression of the
Initiative’s purpose — that new oil and gas devalept facilities be located at
least 2,500 feet from 13 specific properties antevga in addition to other later-

designated areas. Moreover, the Final Title detslert voters to the measure’s

10
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drastic effects on future oil and gas developmemahibiting development within
the vast majority of lands currently available atekilizing the underlying mineral
resource. Pet'rs’ Opening Br. 23-24.

Similarly, the Final Title’s inclusion of “oil andas development facility”
does not provide sufficient context regarding §yyees of oil and gas operations
affected by the Proposed Initiative.q.the drilling of oil and gas wells).
Accordingly, the average voter will not understaimak the Initiative is primarily
intended to prevent drilling of new oil and gas i&elPet'rs’ Opening Br. 21.

The Title Board could have provided clarificatiohile still adhering to the
requirement of brevity. Petitioners provided ex#sapn their Motion for
Rehearing that would accomplish this task, citinggll categories of properties
and hydrologic features from which the setbacksldvapply and briefly
describing the oil and gas operations at issseeMotion for Rehearing, attached
to Petition for Review filed Feb. 24, 2016, Ex. Retitioners suggested that the
Board should revise the Final Title to referencthéo specified areas, including
certain water sources, water bodies, and publiceglaand to make clear that the
setback applied to “new oil and gas associatedsyyatbduction and processing
facilities.” 1d.

In response, Proponents oppose Petitioners’ suggssto avoid any

confusion with a partial definition.'SeeResp’ts’ Opening Br. 15. However,

11
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voters would better understand areas affecteddynitiative if the Final Title
referenced at least a partial definition of thecdjpl areas and facilities
implicated by the measure. In contrast, the Flidd’'s reference to “other
specified or locally designated area[s]” adds ewtoads with no additional value.
Additionally, use of the term “oil and gas develagarhfacilities” does not provide
the voters with basic understanding of how thddhite will impact future oil and
gas operations in Colorado.

In In re Title, Ballot Title & Submission Clause, &Bomary for 1999-2000
No. 255 the Court affirmed the Title Board’s condensefinigon of a term,
because it could satisfy the requirement of brewityle clearly setting forth the
measure’s termsln re Initiative for 1999-2000 #25% P.3d, 485, 497 (Colo.
2000). In that case, the Court held that an alded definition of “gun show
vendor” was sufficiently brief and was not misleaglio voters.ld. Similarly, the
Title Board should have included condensed versudiiise defined terms “area of
special concern” and “oil and gas development itgtiin the Final Title for
Initiative #78.

Proponents further argue that “[t]itles are notuieed to include definitions
of terms unless the terms ‘adopt a new or contsaklegal standard which would
be of significance to all concerned’ with the laitve.” Resp’ts’ Opening Br. 15

(citing Matter of Title for 1999-2000 #258 P.3d at 497 (Colo. 2000)). The terms

12
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“area of special concern” and “oil and gas develeptiacility” are new legal
standards — neither term is included within Colotadgtatutory framework, nor is
recognized within the oil and gas industi§ee Pet'rs’ Opening Br. 25see also
Howard R. Williams & Charles J. Meyefdanual of Oil and Gas Term46th ed.
2015) (“area of special concern” and “oil and gagedlopment facility” are not
included). Because the central focus of this mexa4si to create a new statewide

setback requirement of at least 2500 feet,” the legal standard defining

properties and facilities to which the setback egspis significant and should have
been included in the Final Title&SeeResp’ts’ Opening Br. 11 (emphasis in
original). The Board’s failure to provide any degtion of the properties and type
of oil and gas facilities affected by the measwprives voters of the necessary
information to understand the effect of a “yes™o” vote. See In re Title, Ballot
Title, Submission Clause, Summary for 1999-20028®72 P.2d 257, 267-68
(Colo. 1999)Matter of Proposed Initiative on Parental Notifiaas of Abortions
for Minors, 794 P.2d 238, 241-42 (Colo. 1990). Therefore Rimal Title should
not be forwarded to the voters.
D. The Final Title Fails to Inform Voters of the Initi ative’s
Declaration on Behalf of the People of Colorado thaDil and Gas

Development has “Detrimental Impacts on Public Hedh, Safety,
Welfare, and the Environment.”

In error, the Board omitted any reference to thialtive’s declaration that

oil and gas development “has detrimental impactpuiilic health, safety, welfare,

13
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and the environment” from the Final Title. Finalld; Proposed Initiative 81(a).
Proponents contend that the declaration only diwestext to the reasons for the
constitutional amendment [and] is not a centraluieaof the measure.” Resp’ts’
Opening Br. 14. As described above and in Pegti®rOpening Brief, the
Initiative’s declaration provides much more thamtext for the measure — it
significantly alters the underlying public policgrfthe state’s regulation of oil and
gas development. Pet’rs’ Opening Br. 26-27. Mweeothe oil and gas industry
has a substantial presence in Colorado and cotéslia the state’s economic
well-being.* Thus, Proponents’ contention that Colorado votesesd not be
alerted to the fact that a “yes” vote in favor loé tnitiative includes a
constitutional finding that oil and gas developnt&gtrimentally impacts public

health, safety, welfare, and the environment” isuatd. Therefore, the Board’s

failure to include this central feature of the me@asenders the title defective.

CONCLUSION

WHEREFORE, for the reasons set forth above, thiidtedrs respectfully

request that the Court find that the Initiative sloet contain a single subject and

* Brian Lewandowski & Richard Wobbekin®;jl and Gas Industry Economic and
Fiscal Contributions in Colorado by County, 2014eds School of Business,
University of Colorado Boulder (Dec. 2015),
http://www.coloradopetroleumassociation.org/wp-
content/uploads/2014/03/COGA-2014-OG-Economic-Iny&tady.pdf (finding
that in 2014 the oil and gas industry accounte®@&650 direct jobs, contributing
nearly $4.1 billion in employee income to Colorduuseholds, and the total
economic impact of the industry was $31.7 in Calo)a

14
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remand this matter to the Title Board with direntto return the Initiative to the
Proponents. In the alternative, Petitioners refnes the Court remand the matter
to the Title Board with the instructions to amehd Title consistent with the

concerns set forth above.
Respectfully submitted this 5th day of April, 204

HOGAN LOVELLS US LLP

s/ Elizabeth H. Titus
Elizabeth H. Titus, No. 38070

Katy L. Bonesio, No. 48891

Hogan Lovells US LLP
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Attorneys for Petitioners
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