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 Tracee Bentley and Howard Stanley Dempsey (“Petitioners”), registered electors of the 

State of Colorado, through their undersigned counsel, respectfully petition this Court pursuant to 

C.R.S. § 1-40-107(2), to review the actions of the Title Setting Board with respect to the title, 

ballot title, and submission clause set forth in Initiative 2015-2016 #63 (“Right to a Healthy 

Environment”) (hereinafter “Proposed Initiative”). 

STATEMENT OF THE CASE 

A. Procedural History of Proposed Initiative #63 

Bruce Mason and Karen Dike (“Proponents”) are the designated proponents of the Proposed 

Initiative.  Proponents submitted a final version of the Proposed Initiative to the Secretary of 

State on January 8, 2016 for purposes of having the Title Board set title.  The Secretary of State 

or his designee is a member of the Title Board.  The review and comment hearing required by 

C.R.S. § 1-40-105(1) was conducted by the Offices of Legislative Council and Legislative Legal 

services on January 20, 2016.   

The Title Board considered and set title for the Proposed Initiative at its January 20, 2016 

meeting.  On January 27, 2016 Petitioners timely filed a Motion for Rehearing pursuant to C.R.S. 

§ 1-40-107(1)(a), alleging that the Proposed Initiative violated the single subject requirement 

contained within the Colo. Const. art. V., § 1(5.5) and C.R.S. § 1-40-106.5, and that the 

Proposed Initiative’s title did not accurately reflect the subject matter of the initiative as required 

by the Colorado Revised Statutes Section 1-40-106(3)(b) and (c) which rendered the title 

misleading.  On January 26, 2015 a separate Petitioner, Douglas Kemper, filed a separate Motion 

for Rehearing pursuant to C.R.S. § 1-40-107(1)(a) alleging similar concerns.  The Title Board 

considered both Petitioners’ Motions at its February 3, 2016 meeting.  The Motions for 
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Rehearing were granted to the extent that the Board made limited changes to the title and 

submission clause but were denied in all other respects.   

B. Jurisdiction 

Petitioners submit this matter to the Colorado Supreme Court for review pursuant to C.R.S. § 

1-40-107(2).  Petitioners timely filed the Motion for Rehearing with the Title Board pursuant to 

C.R.S. § 1-40-107(1) and timely filed this Petition for Review within seven days from the date of 

rehearing as required by C.R.S. § 1-40-107(2).   

Consistent with the requirement set forth in section 1-40-107(2), Petitioners have attached 

the following documents certified by the Secretary of State: (1) the original version of the 

Proposed Initiative filed by the Proponents; (2) the original and amended ballot title set for this 

measure; (3) both Petitioners’ Motions for Rehearing; and (4) the Title Board’s ruling on the 

Motion for Rehearing.  Petitioners respectfully submit that the Title Board erred in denying the 

Motion for Rehearing and therefore this matter is properly before this Court.   

GROUNDS FOR APPEAL 

The following is an advisory list of issues and grounds for appeal which will be discussed in 

full detail in Petitioner’s brief: 

A. The Initiative Impermissibly Contains Multiple Subjects in Violation of the 
Colorado Constitution and Statutes  

 
The Title Board violated Colo. Const. art. V., § 1(5.5) and C.R.S. § 1-40-106.5 when it set 

title for the Proposed Initiative.  These sections require that every constitutional amendment 

proposed by initiative be limited to a single subject which shall be clearly expressed in its title.  

The Proposed Initiative includes the following unrelated subjects: 

(1) Section 32(a)(3) rearranges the legal status of local governments in relation to Article XX 

and section 16 of Article XIV of the Colorado Constitution.  This is a separate subject. 
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(2) Section 32(3) establishes a new “inherent, indefeasible, and inalienable right to a healthy 

environment” and, in the same subsection, characterizes it as a “fundamental right of 

natural persons,” and subsection (4) requires state and local governments to protect the 

right with “the highest priority” thereby establishing a priority ranking of fundamental 

rights natural persons have under the Colorado constitution and statutes.  Protecting the 

environment, however defined, and creating a hierarchy of fundamental rights in natural 

persons are two independent separate subjects. 

(3) Section 32(5) establishes a new preemption regime in two ways.  That section allows 

local government charter provisions and ordinances to preempt state statutes, in large 

measure reversing the present preemption law; and second, it creates a new form of 

preemption based on the breadth of a particular ordinance or charter provision compared 

to a state statute.  No longer is preemption based on express, implied, or operational 

conflict; but rather on which statute, ordinance, or charter provision is more restrictive.  

(4) Section 32(6) establishes a separate right in both persons and governmental entities to 

bring an action at law or in equity for injunctive or declaratory relief.  Requiring state and 

local governments to prioritize the protection of the environment and authorizing a new 

action at law or in equity for persons and governmental entities are two separate and 

independent subjects. 

These subjects are not connected or interdependent and therefore the Board lacked 

jurisdiction to set title. 

B. The Initiative’s Provisions are so Vague that the Title does not Encompass and 
Reflect the Purpose of the Proposal 
 

The Title Board violated Section 1(5.5) of article V of the Colorado Constitution when it set 

title for the Proposed Initiative.  This section requires that the ballot title set by the Board clearly 
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and correctly express the subject of the Initiative in order to avoid confusion and setting a 

misleading title and submission clause.  The Proposed Initiative title fails to accurately reflect the 

subject matter such that it is materially misleading in the following ways:  

(1) Section 32(3) utilizes the term “fundamental right” which is also repeated in the ballot 

title.  This term is catch phrase that creates a prejudice in favor of the initiative. 

(2) Section 32(4) prioritizes the right to a healthy environment in a manner that is vague and 

misleading with regard to other individual constitutional rights. 

(3) Section 32(6) states that an “aggrieved natural person or governmental entity” may bring 

an action to enforce the amendment.  The title does not reflect the person or entity suing 

must be aggrieved. Therefore the title is vague and fails to communicate that 

requirement.  

(4) The title not only fails to reflect that section 32(6) provides for “punitive damages for 

reckless disregard” of this constitutional amendment, but also neither the initiative nor 

the title reflect what constitutes circumstances of “reckless disregard.”  Therefore the title 

is vague and misleading.  

All of the above issues demonstrate that the ballot title set by the Board is vague, confusing, 

and misleading and as such the Proposed Initiative should be void to the extent is it misleading. 

PRAYER FOR RELIEF 

Petitioners respectfully request that after consideration of the parties’ briefs, this Court 

determine that the Title Board lacked jurisdiction to set title as the Proposed Initiative contains 

multiple discrete subjects, and therefore title setting must be denied.  Alternatively, Petitioners 

request that the Court determine that the title as set is confusing, misleading, and not clearly 

reflective of the subject of the Proposed Initiative and thus remand the Initiative to the Title 
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Board with instructions to redraft to the title to accurately and clearly represent the text of the 

Proposed Initiative.   

Respectfully submitted this 10th day of February 2016 by: 

RYLEY CARLOCK & APPLEWHITE 
 

 
By:  s/ Richard C. Kaufman  

    Richard C. Kaufman, No. 8343 
    Matthew K. Tieslau, No. 47483 
      RYLEY CARLOCK & APPLEWHITE 
      1700 Lincoln Street, Suite 3500 
      Denver, Colorado 80203 
      Telephone: (303) 863-7500 
      Facsimile: (303) 595-3159 

  

Attorneys for Petitioners 
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CERTIFICATE OF SERVICE 
 
 I certify that on the 10th day of February, 2016, a true and correct copy of the foregoing 
PETITION FOR REVIEW OF FINAL ACTION OF BALLOT TITLE SETTING BOARD 
CONCERNING PROPOSED INITIATIVE 2015-2016 #63 (“RIGHT TO A HEALTHY 
ENVIRONMENT”) was electronically filed with the court via ICCES and served via U.S mail, 
postage prepaid, addressed to the following: 
 
 
 Martha M. Tierney 
 Tierney Lawrence LLC 
 225 East 16th Avenue, Suite 350 
 Denver, CO 80203 

mtierney@tierneylawrence.com 
(303) 356-4870 
  

 Suzanne Staiert  
 Colorado Department of State  
 1700 Broadway, Suite 200  
 Denver, CO 80203  
 
 Jason Gelender  
 Office of Legislative Legal Svs.  
 200 E. Colfax, Rm 091  
 Denver, CO 80203  
 
 Frederick R. Yarger  
 Solicitor General  
 1300 Broadway  
 Denver, CO 80203  
 
 
 

 
s/Ann I. Palius  

 

 
 

mailto:mtierney@tierneylawrence.com


 DATE FILED: February 11, 2016 9:20 AM 



 DATE FILED: February 11, 2016 9:20 AM 



 DATE FILED: February 11, 2016 9:20 AM 













 DATE FILED: February 11, 2016 9:19 AM 









 DATE FILED: February 11, 2016 9:19 AM 



 DATE FILED: February 11, 2016 9:19 AM 




	0001-2016-02-11 - Petition for Review of Final Action of Ballot Title Setting Board Concerning Proposed Initiative 2015-2016-#63
	0002-2016-02-11 - Secretary of State Certification
	0003-2016-02-11 - Title Board Ruling
	0004-2016-02-11 - Kemper Motion for Rehearing
	0005-2016-02-11 - Petitioners' Motion for Rehearing
	0006-2016-02-11 - Original and Amended  Version of Proposed Initiative
	0007-2016-02-11 - Original Version of Proposed Initiative

