
SUPREME COURT OF COLORADO 
2 East 14th Avenue 
Denver, CO 80203 
 

▲COURT USE ONLY▲ 

Original Proceeding  
Pursuant to Colo. Rev. Stat. § 1-40-107(2) 
Appeal from the Ballot Title Board 
________________________________________________ 
In the Matter of the Title, Ballot Title, and Submission 
Clause for Proposed Initiative 2015-2016 #62 (“Prohibition 
on Use of Hydraulic Fracturing”) 
 
Petitioners: TRACEE BENTLEY AND STAN 
DEMPSEY 
 
v. 
 
Respondents:   BRUCE MASON AND KAREN DIKE 
 
and  
 
Title Board: SUZANNE STAIERT; JASON 
GELENDER; AND FREDERICK R. YARGER 
 

Attorneys for Petitioner: 

Richard C. Kaufman, No. 8343 
Matthew K. Tieslau, No. 47483 
RYLEY CARLOCK & APPLEWHITE 
1700 Lincoln Street, Suite 3500 
Denver, Colorado 80203 
Telephone: (303) 863-7500 
Facsimile: (303) 595-3159 
 
 
 

 
 
 
 
Case Number:  16SA___ 
 
 

PETITION FOR REVIEW OF FINAL ACTION OF BALLOT TITLE SETTING BOARD 
CONCERNING PROPOSED INITIATIVE 2015-2016 #62 (“PROHIBITION ON USE OF 

HYDRAULIC FRACTURING”) 

 
  

 DATE FILED: February 11, 2016 9:10 AM 



2 
 

 Tracee Bentley and Howard Stanley Dempsey (“Petitioners”), registered electors of the 

State of Colorado, through their undersigned counsel, respectfully petition this Court pursuant to 

C.R.S. § 1-40-107(2), to review the actions of the Title Setting Board with respect to the title, 

ballot title, and submission clause set forth in Initiative 2015-2016 #62 (“Prohibition on Use of 

Hydraulic Fracturing”) (hereinafter “Proposed Initiative”). 

STATEMENT OF THE CASE 

A. Procedural History of Proposed Initiative #62 

Bruce Mason and Karen Dike (“Proponents”) are the designated proponents of the Proposed 

Initiative.  Proponents submitted a final version of the Proposed Initiative to the Secretary of 

State on January 8, 2016 for purposes of having the Title Board set title.  The Secretary of State 

or his designee is a member of the Title Board.  The review and comment hearing required by 

C.R.S. § 1-40-105(1) was conducted by the Offices of Legislative Council and Legislative Legal 

services on January 20, 2016.   

The Title Board considered and set title for the Proposed Initiative at its January 20, 2016 

meeting.  On January 27, 2016 Petitioners timely filed a Motion for Rehearing pursuant to C.R.S. 

§ 1-40-107(1)(a), alleging that the Proposed Initiative violated the one subject requirement 

contained within the Colo. Const. art. V., § 1(5.5) and C.R.S. § 1-40-106.5, and that the 

Proposed Initiative’s title did not accurately reflect the subject matter of the initiative as required 

by the Colorado Revised Statutes Section 1-40-106(3)(c) which rendered the title misleading.  

The Title Board considered Petitioners’ Motion at its February 3, 2016 meeting.  The Motion for 

Rehearing was granted to the extent that the Board made limited changes to the title and 

submission clause but was denied in all other respects.   
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B. Jurisdiction 

Petitioners submit this matter to the Colorado Supreme Court for review pursuant to C.R.S. § 

1-40-107(2).  Petitioners timely filed the Motion for Rehearing with the Title Board pursuant to 

C.R.S. § 1-40-107(1) and timely filed this Petition for Review within seven days from the date of 

rehearing as required by C.R.S. § 1-40-107(2).   

Consistent with the requirement set forth in section 1-40-107(2), Petitioners have attached 

the following documents certified by the Secretary of State: (1) the original version of the 

Proposed Initiative filed by the Proponents; (2) the original and amended ballot title set for this 

measure; (3) the Petitioners’ Motion for Rehearing; and (4) the Title Board’s ruling on the 

Motion for Rehearing.  Petitioners respectfully submit that the Title Board erred in denying the 

Motion for Rehearing and therefore this matter is properly before this Court.   

GROUNDS FOR APPEAL 

The following is an advisory list of issues and grounds for appeal which will be discussed in 

full detail in Petitioner’s brief: 

A. The Initiative Impermissibly Contains Multiple Subjects in Violation of the 
Colorado Constitution and Statutes  

 
The Title Board violated Colo. Const. art. V., § 1(5.5) and C.R.S. § 1-40-106.5 when it set 

title for the Proposed Initiative.  These sections require that every constitutional amendment 

proposed by initiative be limited to a single subject which shall be clearly expressed in its title.  

The Proposed Initiative includes the following unrelated subjects: 

(1) Section 1(c) states the purpose of the initiative is the complete ban of the well stimulation 

technique known as hydraulic fracturing on all land within Colorado except Federal and 

Indian land. The same subsection states such ban “will not be repugnant to the 

Constitution of the United States.” On the one hand, the initiative bans an oil and gas 
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process and on the other, defines the relationship between the ban and the United States 

Constitution. The two subjects are not dependent upon each other. Although the reference 

to the United States Constitution is vague, the rights of citizens or entities under 

fundamental federal law are a separate subject from a particular ban on an oil and gas 

process.    

(2) Section 3 prohibits hydraulic fracturing “in all oil and gas development in all lands within 

Colorado, excluding federal land and Indian reservations.” That is the primary purpose of 

Initiative #62. Section 4 adds an additional subject and purpose by eliminating property 

rights under art. II, §§14 and 15 of the Colorado Constitution which is not dependent on 

the ban of an oil and gas process. Property rights are a separate subject from hydraulic 

fracturing. Indeed, Initiative #62 has three separate subjects, including a ban of hydraulic 

fracturing, elimination of state property rights, and a redefinition of rights under the 

United States Constitution. 

These subjects are not connected or interdependent and therefore the Board lacked 

jurisdiction to set title. 

B. The Initiative’s Provisions are so Vague that the Title does not Encompass and 
Reflect the Purpose of the Proposal 
 

The Title Board violated Section 1(5.5) of Article V of the Colorado Constitution when it set 

title for the Proposed Initiative.  This section requires that the ballot title set by the Board clearly 

and correctly express the subject of the Initiative.  The Proposed Initiative title fails to accurately 

reflect the subject matter in order to avoid confusion in the following ways:  

(1) In section 1(c), the proposed initiative purports to establish that the text is not “repugnant 

to the Constitution of the United States.” The Title Board failed to mention that provision 



5 
 

when setting the title. Therefore, the electorate will be unaware that this initiative in any 

way is affecting their federal constitutional rights. 

(2) In section 2, the definition of “environment” “includes air, water, land, and ecological 

systems.” The term “includes” means that some but not all of the items covered by the 

word “environment” are set forth. The title does not reflect that additional unstated 

subjects are included. 

(3) Section 3 prohibits the use of hydraulic fracturing on all lands within the state of 

Colorado excluding Federal and Indian lands. The title does not reflect that this ban is 

effectively tantamount to a total ban of the upstream oil and gas industry in Colorado.  

Over 90% of oil and gas wells in Colorado require hydraulic fracturing to economically 

produce oil and gas. The title does not reflect the real purpose, the termination of oil and 

gas development in Colorado, and therefore is an inaccurate representation of the issue 

before the electorate. 

(4) The Title Boards inclusion of language regarding fees and costs is misleading since the 

proposal does not limit fees and costs to only plaintiffs who prove a violation occurred. 

The proposal allows plaintiffs who bring an action to recover fees and cost regardless of 

the outcome of the action. Therefore, the title improperly represents the text of the 

initiative found in section 5. 

(5) The Title Board impermissibly interpreted the intent of Initiative #62 when the Board 

requested proponents’ attorney to state the intent of the provision in Section 5 which 

allows for the award of attorney’s fees and costs. The clear language of the initiative 

states that “plaintiffs” may recover fees and costs when they bring an action to enforce 

the proposal. The initiative does not limit such recovery to prevailing plaintiffs who 
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prove a violation occurred. The proposal awards fees and costs to plaintiffs regardless of 

whether they prevail or prove a violation. Therefore, the Title Board impermissibly 

interpreted the intent and meaning of that section. 

All of the above issues demonstrate that the ballot title set by the Board did not clearly 

express the subject of the Proposed Initiative and as such the Proposed Initiative should be void 

as its title and submission clause if confusing and misleading.   

PRAYER FOR RELIEF 

Petitioners respectfully request that after consideration of the parties’ briefs, this Court 

determine that Proposed Initiative contained multiple distinct subjects and as such the Title 

Board lacked jurisdiction to set title and therefore title setting must be denied.  Alternatively, 

Petitioners request that the Court determine that the title as set is confusing, misleading, and not 

clearly reflective of the subject of the Proposed Initiative and thus remand the Initiative to the 

Title Board with instructions to redraft to the title to accurately and clearly represent the text of 

the Proposed Initiative.   
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Respectfully submitted this 10th day of February 2016 by: 

RYLEY CARLOCK & APPLEWHITE 
 

 
By:  s/ Richard C. Kaufman  

    Richard C. Kaufman, No. 8343 
    Matthew K. Tieslau, No. 47483 
      RYLEY CARLOCK & APPLEWHITE 
      1700 Lincoln Street, Suite 3500 
      Denver, Colorado 80203 
      Telephone: (303) 863-7500 
      Facsimile: (303) 595-3159 

  

Attorneys for Petitioners 
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CERTIFICATE OF SERVICE 
 
 I certify that on the 10th day of February, 2016, a true and correct copy of the foregoing 
PETITION FOR REVIEW OF FINAL ACTION OF BALLOT TITLE SETTING BOARD 
CONCERNING PROPOSED INITIATIVE 2015-2016 #62 (“PROHIBITION ON USE OF 
HYDRAULIC FRACTURING”) was electronically filed with the court via ICCES and served 
via U.S mail, postage prepaid, addressed to the following: 
 

Martha M. Tierney 
 Tierney Lawrence LLC 
 225 East 16th Avenue, Suite 350 
 Denver, CO 80203 

mtierney@tierneylawrence.com 
(303) 356-4870 

  
 Suzanne Staiert  
 Colorado Department of State  
 1700 Broadway, Suite 200  
 Denver, CO 80203  
 
 Jason Gelender  
 Office of Legislative Legal Svs.  
 200 E. Colfax, Rm 091  
 Denver, CO 80203  
 
 Frederick R. Yarger  
 Solicitor General  
 1300 Broadway  
 Denver, CO 80203  

 
s/Ann I. Palius  
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