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Respondent, Barbara M.A. Walker (“Respondent Walker”), a registered
elector of the State of Colorado, through her undersigned counsel, respectfully
submits this Answer Brief in support of the Title Board’s decision to deny setting a
title, ballot title, and submission clause for proposed Initiative 2015-2016 #127

(“Initiative 1277 or the “Initiative”).

SUMMARY OF THE ARGUMENT

In their Opening Brief, the Proponents fail to demonstrate that the Proponents’
striking of the language in Subsection (3) (d) of the Initiative alluding to the State-
Owned Bank accepting deposits from the marijuana industry, and adding the
language in Subsection (6) (b) after the Review and Comment Hearing were not
substantial amendments to the Initiative. In addition, the Proponents have failed to
demonstrate that these changes were made in direct response to a question or
comment from the representatives of the Offices of Legislative Council and
Legislative Legal Services (“Legislative Offices”). As a result, the Title Board’s

decision to deny setting a title, ballot title and submission clause should be affirmed.



ARGUMENT

l. Standard of Review and Preservation of Issue.

Respondent Walker agrees with Proponents’, Respondent Childears’ and the
Title Board’s statements concerning applicable standard of review and preservation
of the issue.

II. The Proponents Fail to Demonstrate that the Removal of

Subsection (3) (d) and the Addition of Subsection (6) (b) Are Not
Substantial Amendments to the Initiative.

In their Opening Brief, the Proponents argue that the Title Board erred in
finding that the removal of Subsection (3) (d) from the Initiative and the addition of
Subsection (6) (b) were substantial changes to the Initiative. Despite the fact that
Subsection (3) (d) was only three lines and Subsection (6) (b) is twelve lines and
despite the fact that the language is not the same, the Proponents argue that removing
Subsection (3) (d) and “moving” it to Subsection (6) (b) is merely a clarification.
Proponents’ Opening Brief, p. 5, 8. To the contrary, the removal of Subsection (3)
(d) was not just “moving” a provision. It was a calculated maneuver designed to
conceal the Initiative’s true intent, which is to bank the marijuana industry. The
Proponents acknowledge that marijuana industry funds “was the concern of the
provision,” (Id. at 5), yet, by removing the language that was in Subsection (3) (d),
the Proponents removed the only language that would have possibly indicated the

true intent of the Initiative.



The Proponents revealed the intent behind removing the language in
Subsection (3) (d) in their response to the Title Board’s question “Why did you strike
it?”  The Proponent stated that Subsection (3) (d) was stricken because the
Proponents assumed “[the objectors] would want to raise the argument that we are
trying to appeal to the marijuana industry to get it passed or it’s a second subject and
it unduly highlights that particular issue.” Audio for April 28, 2016 Title Board
Rehearing.! It was difficult to discern the true intent of the Initiative from the initial
version, but it is virtually impossible to discern the true intent of the Initiative from
the amended version. The intent of accepting deposits from and providing banking
services for the marijuana industry is effectively buried in the new Subsection (6)
(b), which “lists a number of the issues that will be considered by the bank.”
Proponents’ Opening Brief, p. 12. Clearly, removing or adding language for the
specific purpose of hiding the intent of the initiative and thereby avoiding an
objection to an initiative is substantive in nature and the public was entitled to a
public hearing after the changes were made.

In their Opening Brief, Proponents turn to the Cambridge Dictionary for a

definition of “substantial.” Id. pp. 9-10. However, the Court need not look to a

1 Audio for the Rehearing can be found on the Secretary of State’s website at
http://www.sos.state.co.us/pubs/info_center/audioArchives.html. Open page by
clicking on “April 28, 2016”7, “Part 4” which started at 13:32. The response to the
question “Why did you strike it?” starts at approximately 10:43 of the recording.
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dictionary, since this Court has defined both a substantial and a non-substantial
amendment in several cases. A non-substantial amendment is one that is editorial in
nature, or “promotes the use of plain, nontechnical language,” (See In Re: The Matter
of Proposed Initiative for an Amendment to Article XVI, Section 6, Colorado
Constitution, Entitled “W.A.T.E.R.”, 875 P.2d 861, 867 (Colo. 1994) or
“encourage[s] linguistic refinement.” See In Re: Proposed Initiated Constitutional
Amend. Concerning Limited Gaming in the Town of Idaho Springs, 830 P.2d 962,
968 (Colo. 1992).

By contrast, the adoption of language in a subsequent draft of a proposal that
“substantially alters the intent and meaning of central features of the initial
proposal is a substantial amendment. The public’s right to understand the contents
of an initiative in advance of its circulation would be completely eradicated if the
intent and meaning of the central features of a proposal submitted to the Board for
the purpose of fixing a title thereto is substantially different from the intent and
meaning of the central features of an earlier version thereof that was submitted to
the legislative offices.” Id. (Emphasis added).

The changes made to Initiative 127 were not to designed to utilize
nontechnical language or refine the language contained in the Initiative, nor were
they editorial in nature. The changes made to the Initiative were designed to conceal

the intent of the Initiative and to avoid an objection and, much like the initiative in
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Limited Gaming, the changes effectively altered the central features of the Initiative.
As such, the changes were substantial and, in the absence of a second public hearing,
the Title Board correctly determined it did not have jurisdiction to set a title for the
Initiative.
I11. The Proponents Fail to Address Whether the Removal of
Subsection (3) (d) and the Addition of Subsection (6) (b) were Changes

Made in Direct Response to a Question or Comment from the Legislative
Offices.

C.R.S. § 1-40-105(2) states in relevant part:

“If any substantial amendment is made to the petition, other than
an amendment in direct response to the comments of the directors
of the legislative council and the office of legislative legal
services, the amended petition shall be resubmitted to the
directors for comment in accordance with subsection (1) of this
section prior to submittal to the secretary of state as provided in
subsection (4) of this section.”

Thus, Section 105(2) requires a two-prong analysis: 1) was the change substantial
and 2) was the change made in direct response to a question or comment from the
Legislative Offices. In their Opening Brief, the Proponents only argue one of the
two prongs. Proponents do not argue that the changes were made in direct response
to a question or comment from the Legislative Offices, presumably because they
were not. As previously discussed, by the Proponents’ own admission, the changes
were made to avoid an objection to the Initiative. Thus, because the changes to the
Initiative after the Review and Comment Hearing were substantive and they were

not in direct response to a question from the Legislative Offices, under both prongs



of the analysis required by C.R.S. 1-40-105(2), the Initiative should have been
resubmitted for review and comment and another public hearing and, in the absence
of such, the Title Board correctly found that it did not have jurisdiction to set a title.

CONCLUSION

The Proponents of Initiative #127 made substantial amendments to the
Initiative after the Review and Comment Hearing that were not in direct response to
questions or comments from the Legislative Offices. These amendments to the
Initiative altered the intent and meaning of the central features of the Initiative.
Because the Proponents did not resubmit the measure to the Legislative Offices for
review and public comment as required under both Article V, Section 1 (5) of the
Colorado Constitution and C.R.S. § 1-40-105 (2), the Title Board correctly found
that it was without jurisdiction to set the title, ballot title and submission clause, and
summary for Initiative #127. Therefore, the Court should affirm the Title Board’s
April 28, 2016, action regarding Initiative 2015-2016 #127.

Respectfully submitted this 31st day of May 2016.

COAN, PAYTON & PAYNE, LLC

/s/ Deanne R. Stodden
Deanne R. Stodden, #33214
Attorneys for Respondent Barbara M.A. Walker
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