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CONSTITUTIONAL PROVISIONS

Colo. Const. article V, Section 1(5.5) cc.eiieciiiiiiiieeieeeceeeee e passim

Vil



Jean Martelle Daniels and Brandi Renee Meek, (“Petitioners”), registered
electors of the state of Colorado, through undersigned counsel, respectfully submit
this Opening Brief in support of their petition for review of the title, ballot title and
submission clause (jointly, the “Title”) that the Title Board set for Proposed
Initiative 2015-2016 #98 (“Initiative #98”).

STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Did the Title Board err by setting a title for Initiative #98 because it violates
the single subject requirement by combining a statutory change allowing
unaffiliated voters to vote in the primary elections of political parties, with a
statutory change allowing major political parties to cancel their primary
election and nominate all candidates by assembly or convention?

2. Did the Title Board err by setting a title for Initiative #98 because it violates
the single subject requirement by combining a statutory change allowing
unaffiliated voters to vote in the primary elections of political parties, with a
statutory change allowing minor political parties to prohibit unaffiliated
voters from voting in their primary elections?

3. Did the Title Board err by setting a title that is confusing and misleading

because it fails to inform voters that Initiative #98 allows minor political



parties to prohibit unaffiliated voters from participating in minor political
party primary elections?

4. Did the Title Board err by setting a title that is confusing and misleading
because it fails to inform voters that the Proposed Initiative creates a new
type of combined “super” ballot only for unaffiliated voters that will contain
all primary candidates for all races on one ballot?

5. Did the Title Board err by setting a title that is confusing and misleading
because it fails to inform voters that where it is not practicable for a county
to send a combined “super’ ballot to unaffiliated voters, counties will
instead send only to unaffiliated voters a separate primary ballot for each of
the major political parties.

STATEMENT OF THE CASE

1. Nature Of Initiative #98

Proponents of Initiative #98 seek to open up Colorado primary elections to
allow unaftfiliated voters to vote in the primary elections of political parties.
Section 1 of Initiative #98 contains a Declaration of the People of Colorado that
focuses exclusively on opening up primary elections to unaffiliated voters, positing
that “involving more voters can increase participation” in primary elections.

Exhibit A, Final Text, Section 1. The final declaration in Section 1 sums up the



motivation behind the measure: “all voters should be allowed to vote in state and
local primary elections with the same ease as those voters affiliated with a major
political party.” Id.

Yet, while the central focus of Initiative #98 is to open primary elections to
unaffiliated voters, the measure also contains two incongruous provisions that do
exactly the opposite. The first gives political parties a new statutory authority to
cancel contested primary elections entirely, and to nominate all candidates through
assembly or convention attended by affiliated political party members only.
Exhibit A, Final Text, Section 5. The second grants minor political parties alone
the right to close their primary elections to unaffiliated voters. Exhibit A, Final
Text, Section 7. Initiative #98 also contains unique, new balloting procedures
applicable only to unaffiliated voters voting in primary elections.

The Title Board set the following title for Initiative #98 (“Title™):

A change to the Colorado Revised Statutes concerning the process of
selecting candidates representing political parties on a general election
ballot, and, in connection therewith, allowing an unaffiliated elector to
vote in the primary election of a political party without declaring an
affiliation with that party and permitting a political party in specific

circumstances to select all of its candidates by assembly or convention
instead of by primary election.



II. Procedural History of Proposed Initiative #98

Kelly Brough and Joe Blake (“Proponents”) are the designated proponents
of Initiative #98. Proponents submitted a final version of Initiative #98 to the
Secretary of State on February 19, 2016 for purposes of having the Title Board set
title. The Title Board considered and set title for Initiative #98 at its March 2, 2016
meeting. On March 9, 2016, Petitioners timely filed a Motion for Rehearing
pursuant to C.R.S. § 1-40-107(1)(a), alleging that Initiative #98 violated the single
subject requirement contained within article V, § 1(5.5) of the Colorado
Constitution, and section 1-40-106.5 of the Colorado Revised Statutes. Petitioners
also asserted that Initiative #98’s title did not accurately reflect the subject matter
of the initiative as required by the Colorado Revised Statutes Section 1-40-
106(3)(b) and (c), rendering the title unclear and misleading. Also on March 9,
2016, the Proponents filed their own Motion for Rehearing pursuant to C.R.S. § 1-
40-107(1)(a), alleging that the Initiative #98’s title did not accurately reflect the
subject matter of the initiative as required by the Colorado Revised Statutes
Section 1-40-106(3)(b) and (c), also rendering the title misleading. The Title
Board considered both Motions for Rehearing at its March 16, 2016 meeting. The
Motions for Rehearing were granted to the extent that the Board made limited

changes to the title and submission clause, but were denied in all other respects.



SUMMARY OF THE ARGUMENT

Initiative #98 violates the single subject requirement for initiatives, and the
title set by the Title Board 1s unfair, misleading, and does not fairly and correctly
express the true meaning of the measure. The Proponents’ goal with Initiative #98
is to open up Colorado primary elections to allow unaffiliated voters to vote in the
primary elections of political parties without having to affiliate with a political
party in advance. To achieve this end, and avoid a post-adoption First Amendment
challenge based on violation of political parties’ well settled right of association,
the Proponents of Initiative #98 combined it with two incongruous provisions that
are not directly connected to the central focus of the measure: (1) a new statutory
provision allowing major political parties to cancel their primary elections and
nominate all candidates by assembly or convention, and (2) another new provision
giving minor political parties alone the option to expressly prohibit unaffiliated
voters from voting in their primary elections.

Initiative #98 triggers both of the "dangers" attendant to omnibus measures.
First, the Proponents combined unconnected subjects into one measure for the
purpose of garnering support from groups with different, or even conflicting
interests. Second, voters will be surprised by, or fraudulently led to vote for, these

surreptitious provisions coiled up in the folds of a complex initiative. Proponents



cannot avoid a single subject violation simply by claiming that the primary opt-out
provision and the minor party unaffiliated voter prohibition are necessary to ensure
that Initiative #98 survives a post-adoption constitutional review, or by attempting
to minimize the incongruous provisions by suggesting it is unlikely that anyone
will ever use them.

The title for Initiative #98 is confusing and misleading because it contains
no reference to the provision in Section 7 that allows a minor political party to
prohibit unaffiliated electors from voting in the minor political party’s primary
election. The title for Initiative #98 is also confusing and misleading because it
does not inform petition signers or voters that the measure creates an entirely new
procedural mechanism for unaftiliated voters to participate in a primary election.
In contrast to affiliated voters who receive a ballot containing the primary election
races for each contested race only for the affiliated political party, unaftiliated
voters under Initiative #98 will receive either one combined “super ballot”
containing the names of the candidates for each contested race for every political
party, or multiple ballots containing the primary election contests for each political
party. Titles that contain material and significant omissions, misstatements, or

misrepresentations cannot stand.



The Title for Initiative #98 should be returned to the Proponents or to the
Title Board for the appropriate corrective action.
ARGUMENT

I. Initiative 2015-2016 #98 Violates The Single Subject Requirement.

A. Standard of Review and Preservation of the Issues on Appeal.

Article V, section 1(5.5) of the Colorado Constitution, and section 1-40-
106.5(1)(a), C.R.S. (2015), provide that a proposed initiative must be limited to “a
single subject which shall be clearly expressed in its title." “A proposed initiative
violates this rule if its text relates to more than one subject, and has at least two
distinct and separate purposes not dependent upon or connected with each other.”
In re Initiative for 2011-2012 #3, 274 P.3d 562, 565 (Colo. 2012). When
reviewing a challenge to the Title Board’s decision, this Court “employ[s] all
legitimate presumptions in favor of the propriety of the Title Board’s action.” In
re Initiative for 2013-2014 #89, 328 P.3d 172, 176 (Colo. 2014). Yet, while the
right of initiative is to be liberally construed, "[1]t merits emphasis that the
proponents of an initiative bear the ultimate responsibility for formulating a clear
and understandable proposal for the voters to consider." In re Initiative 2007-2008

#62, 184 P.3d 52, 57 (Colo. 2008) (citation omitted).



One purpose of the single subject requirement is to apprise voters of the
subject of a measure, so that surreptitious measures that could result in voter
surprise or fraud are not placed on the ballot. In re Initiative 2001-2002 #43, 46
P.3d 438, 441 (Colo. 2002); see also § 1-40-106.5(1)(e)(II), C.R.S. (2015).
Similarly, the single subject requirement protects against proponents that might
seek to secure an initiative's passage by joining together unrelated or even
conflicting purposes and pushing voters into an all-or-nothing decision. See In re
Initiative "Public Rights in Waters 11" ("Waters 1I"), 898 P.2d 1076, 1079 (Colo.
1995).

This issue was raised in the Motion for Rehearing filed by Petitioners
Daniels and Meek with the Title Board. Exhibit B, Motion for Rehearing.

B. Initiative 2015-2016 #98 Contains Three Separate and Distinct
Subjects in Violation of the Single Subject Requirement.

1. The Central Focus of Initiative #98 Is to Open Political Party
Primaries to Unaffiliated Voters.

The Proponents’ goal with Initiative #98 is to open up Colorado primary
elections to allow unaffiliated voters to vote in the primary elections of political
parties without having to affiliate with a political party in advance. In Section 1 of
Initiative #98, Proponents lay out a four paragraph Declaration of the People of the

State of Colorado that sets forth in some detail the reasons why, according to the



Proponents, unaffiliated voters should be allowed to participate in primary
elections without affiliating with a political party. Exhibit A, Final Text, Section 1.
At the Title Board hearing on March 2, 2016, counsel for the Proponents stated
that the single subject of Initiative #98 is “simply to amend the primary election
process in Colorado.”

http://www.sos.state.co.us/pubs/info_center/audioArchives.html, March 3 [sic],

2016, Part 3, 0.33:0.45.

In order to achieve this end, however, and in an attempt to survive a post-
adoption First Amendment right of association challenge, the Proponents added to
Initiative #98 the following entirely unrelated subjects: (1) creating a new process
whereby a political party may choose to change from the nomination of candidates
by primary election to the nomination of candidates by assembly or convention for
all offices; Exhibit A, Final Text, Section 5; and (2) allowing minor political
parties to prohibit unaffiliated electors from voting in the minor political party’s
primary election. Exhibit A, Final Text, Section 7. As a result, Initiative #98
violates the single subject requirement. Colo. Const., art. V, §1(5.5); §1-40-

106.5(1)(a), C.R.S. (2015).


http://www.sos.state.co.us/pubs/info_center/audioArchives.html

2. By Creating a New Process Allowing Political Parties to Opt-
Out of Primary Elections and Nominate All Candidates by Assembly or
Convention, Initiative #98 Contains a Separate Subject.

Proponents seek to immunize Initiative #98 from a post-adoption First
Amendment challenge by adding the newly created opt-out provision in Section 5
of Initiative #98 (allowing a political party to cancel its primary and nominate all
candidates by assembly or convention), to the open primary provisions that are the
central focus of the measure.

The United States Supreme Court in California Democratic Party v. Jones,
530 U.S. 567, 577-78 (2000), held that a political party's interest in excluding non-
members trumps a non-member's interest in sharing in the party's nominating
process. See 530 U.S. at 583 ("a 'nonmember's desire to participate in the party's
affairs is overborne by the countervailing and legitimate right of the party to

m

determine its own membership qualifications" (quoting Tashjian v. Republic Party
of Conn., 479 U.S. 208, 215 n.6 (1986)). Because political parties have a strong
associational right under the First Amendment to exclude non-members from their
candidate nomination process, the Proponents added Section 5 to Initiative #98,
creating an entirely new procedure allowing a political party to cancel its primary

and nominate all candidates by assembly or convention. The common

characteristic that the separate provisions of Initiative #98 all involve the primary
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election process is too general and too broad to constitute a single subject. The
Proponents’ attempt to characterize Initiative #98 “under some overarching theme
will not save an initiative containing separate and unconnected purposes.” In re
Initiative for 1999-2000 #200 A, 992 P.2d 27, 30 (Colo. 2000). "[B]ecause the
Initiative seeks to accomplish more than one purpose, and the two purposes are not
connected to each other, the Initiative violates the single subject provision of
Article V, Section 1(5.5) of the Colorado Constitution."

Initiative #98 triggers both of the "dangers" attendant to omnibus measures.
See In re Initiative 2001-2002 #43, 46 P.3d at 442-43. First, the Proponents
combined unconnected subjects into one measure for the purpose of garnering
support from groups with different, or even conflicting interests. In re Initiative
for 2013-2014 #8589, 328 P.3d at 177. The Proponents attempt to unite these
separate subjects under the description " the process of selecting candidates
representing political parties on a general election ballot" in the title and
submission clause. This Court has previously found such umbrella proposals
unconstitutional. For example, the Court has rejected attempts to pass disparate
proposals with common themes such as "water," Waters 11, 898 P.2d at 1080, or
"revenue changes," In re Amend TABOR 25,900 P.2d 121, 125-26 (Colo. 1995).

Such initiatives combine proposals that voters might favor with those they would

11



otherwise oppose, in order to achieve passage. See In re Initiative for 2005-2006
#55, 138 P.3d 273, 282 (Colo. 2006). “To avert such mischief, the single subject
requirement limits the voters to answering ‘yes’ or ‘no’ to a straightforward, single
subject proposal.” See In re Petition Procedures, 900 P.2d 104, 108 (Colo. 1995).

Here, in the case of Initiative #98, some voters might favor allowing
unaffiliated voters to vote in primary elections, but not favor creating a new
process allowing a political party the right to deny all voters the opportunity to
vote in primary elections by cancelling its primary and nominating all candidates
by assembly or convention, or visa-versa. Initiative #98 unconstitutionally
combines the two subjects in an attempt to attract voters who might oppose one of
these two subjects if it were standing alone.

Second, Initiative #98 also triggers the second "danger" of omnibus
measures because voters will be surprised by, or fraudulently led to vote for, a
"surreptitious provision ‘coiled up in the folds’ of a complex initiative." In re
Initiative 2001-2002 #43, 46 P.3d at 442-43. The Declaration contained in Section
1 is exclusively focused on the central focus of the measure — allowing unaffiliated
voters to vote in primary elections. The plain language of the measure is
concentrated on opening the political party primary process to unaffiliated voters.

Voters would be surprised to learn that by voting to allow unaftfiliated voters to

12



vote in primary elections, they also had given political parties the authority to
cancel primary elections altogether and nominate candidates in a process closed to
all who do not attend a particular assembly or convention. That type of hidden
subject is not permitted under article V, section 1(5.5) of the Colorado
Constitution. See id.

Finally, no necessary connection exists between these two separate subjects.
The open primary subject is not connected to the “nominating all candidates by
assembly or convention” subject. If the central focus of the measure is open
primaries, the provision allowing political parties to opt out of a primary election
and nominate all candidates by assembly or convention does not flow from that
central focus. One subject is not an implementation provision directly tied to the
other. See In re Initiative for 1999-2000 #258(4), 4 P.3d 1094, 1097 (Colo. 2000).

Rather, the only connection between the two subjects appears to be the
Proponents’ desire to avoid a post-election constitutional challenge. Indeed,
during the Title Board hearing on March 2, 2016, the Title Board inquired of the
Proponents about whether the political party primary opt-out created a second

subject. http://www.sos.state.co.us/pubs/info_center/audioArchives.html, March 3

[sic], 2016, Part 3, 1:16-4:05. Specifically, Deputy Secretary of State Suzanne

Staiert asked that if the purpose of the measure was to open up primaries, would
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the opt-out provision have the opposite effect of closing down primaries? Id. In
response, counsel for the Proponents stated that the opt out provision was “merely
a constitutional safety valve” and that it was “unlikely, but not impossible” that
anyone would ever use it. /d. Proponents cannot avoid a single subject violation
simply by claiming that the opt-out provision is necessary to ensure that Initiative
#98 survives constitutional review, or by attempting to minimize the incongruous
provision by suggesting it is unlikely that anyone will ever use it.

Although each of these incongruous provisions may be tangentially related
to the nomination of candidates, there is no "necessary connection between them"
and thus each "must be accomplished through separate initiatives." Waters 11, 898
P.2d at 1080.

3. By Creating a New Process Allowing Minor Political Parties to

Prohibit Unaffiliated Voters from Participating in Their Primary Elections,
Initiative #98 Contains a Separate Subject.

For the same reasons outlined in subsection I.A.2 above, the provision in
Section 7 of Initiative #98 that allows minor political parties to prohibit
unaffiliated electors from voting in the minor political party’s primary election is a
violation of the single subject requirement. Proponents also seek to immunize
Initiative #98 from a post-adoption First Amendment challenge by adding the

newly created prohibition provision for minor political parties in Section 7 of

14



Initiative #98 (allowing a minor political party to prohibit unaffiliated voters from
participating in their primary elections), to the open primary provisions that are the
central focus of the measure.

Voters will be surprised by, or fraudulently led to vote for, the surreptitious
provision ‘coiled up in the folds’ of Initiative #98 that allows minor political
parties to keep unaffiliated voters from voting in their primary elections. See In re
Initiative 2001-2002 #43, 46 P.3d at 442-43. Again, the Declaration contained in
Section 1 is exclusively focused on the central focus of the measure — allowing
unaffiliated voters to vote in primary elections. The plain language of the measure
is concentrated on opening the political party primary process to unaffiliated
voters. Voters would be surprised to learn that by voting to allow unaftiliated
voters to vote in primary elections, they also had given minor political parties the
express authority to prohibit unaffiliated voters from participating in their
elections. That type of hidden subject is not permitted under article V, section
1(5.5) of the Colorado Constitution. See id.

The Court should reverse the decision of the Title Board that Initiative #98

contains a single subject.
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II. The Title For Initiative 2015-2016 #98 Does Not Accurately And Fairly
Inform Voters Of Important Aspects Of The Measure.

A. Standard of Review and Preservation of the Issues on Appeal.

The Title Board is charged with setting a title that fully, fairly and accurately
informs voters of the central elements of the measure, to enable them to make a
thoughtful decision about its merits. C.R.S. § 1-40-106(3)(b); see also See In re
Initiative for 1999-2000 #258(A4), 4 P.3d at 1098. The title must be sufficiently
clear so voters “understand the principal features of what is being proposed” and
because “a material omission can create misleading titles.” /d. The requirement of
a fair and accurate title is intended to prevent “surreptitious measures,” and it tasks
the Title Board with the duty to “apprise the people of the subject of each measure
by the title” to prevent “surprise and fraud from being practiced upon voters.” In
re Initiative for 1999-2000 No. 29,972 P.2d 257, 260-61 (Colo. 1999). If the Title
Board cannot comprehend a proposed initiative sufficiently enough to state its
single subject clearly in the title, the initiative cannot be forwarded to the voters.
In re Initiative for 1999-2000 No. 25,974 P.2d 458, 465 (Colo. 1999).

This issue was raised in the Motion for Rehearing filed by Petitioners

Daniels and Meek with the Title Board. Exhibit B, Motion for Rehearing.
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B. Initiative #98’s Title Is Confusing and Misleading Because It Fails
to Inform Voters that Initiative #98 Allows Minor Political Parties to Prohibit
Unaffiliated Voters from Participating in Minor Political Party Primary
Elections.

The title for Initiative #98 i1s confusing and misleading because it contains
no reference to the provision in Section 7 that allows a minor political party to
prohibit unaffiliated electors from voting in the minor political party’s primary
election. This is a key provision of the measure, and is not captured in the single
subject clause of the title, which states: “A change to the Colorado Revised
Statutes concerning the process of selecting candidates representing political
parties on a general election ballot.” Nor is the minor political party prohibition
captured in the trailer, which states, “and, in connection therewith, allowing an
unaffiliated elector to vote in the primary election of a political party without
declaring an affiliation with that party and permitting a political party in specific
circumstances to select all of its candidates by assembly or convention instead of
by primary election.” Although a title “need not state every detail of an initiative
or restate the obvious,” it “must not mislead the voters or promote voter
confusion.” In re Initiative for 1999-2000 #258(A4), 4 P.3d at 1099. Titles that
contain a material and significant omission, misstatement, or misrepresentation
cannot stand. See In re Ballot Title 1999-2000 #104, 987 P.2d 249, 260 (Colo.

1999).
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Nowhere is the voter advised that Initiative #98 will also allow a minor
political party to prohibit unaffiliated voters from voting in the minor political
party’s primary election. As a result, voters could be misled into supporting or
opposing the measure upon the belief that it allows unaffiliated voters the
opportunity to vote in the primary for any political party. Titles and submission
clauses should “enable the electorate, whether familiar or unfamiliar with the
subject matter of a particular proposal, to determine intelligently whether to
support or oppose such a proposal." In re Initiative for 2009-2010 #24,218 P.3d
350, 356 (Colo. 2009) (quoting In re Initiative on Parental Notification of
Abortions for Minors, 794 P.2d 238, 242 (Colo. 1990)). The Title Board’s duty is
to ensure that the title "fairly reflect[s] the proposed initiative so that petition
signers and voters will not be misled into support for or against a proposition by
reason of the words employed by the Board." In re Initiative for 2007-2008 #62,
184 P.3d at 58. The Title of Initiative #98 fails this test.

C. Initiative #98’s Title Is Confusing and Misleading Because It Fails

to Inform Voters that Initiative #98 Creates a New Type of Combined Super
Ballot Only for Unaffiliated Voters.

The title for Initiative #98 is confusing and misleading because it fails to
inform voters that the measure creates an entirely new procedural mechanism for

unaffiliated voters to participate in a primary election. In contrast to affiliated
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voters who receive a ballot containing the primary election races for each contested
race only for the affiliated political party, unaffiliated voters under Initiative #98
will receive one combined “super ballot” containing the names of the candidates
for each contested race for every political party. Exhibit A, Final Text, Section 3.
This is a substantial procedural change and should be referenced in the title. See
Matter of Proposed Election Reform Amendment, 852 P.2d 28, 33-35 (Colo. 1993)
(finding the title for an election reform initiative insufficient, in part, because it
identified that the initiative would revise procedural provisions of the initiative,
referendum, and recall, but it failed to state that the initiative would revise
substantive provisions of the same).

Affiliated voters who might otherwise support allowing unaffiliated voters to
vote in primary elections may be surprised to learn that Initiative #98 will treat
unaffiliated voters differently and, arguably preferentially, by providing them with
the combined “super ballot” containing the contested primary races for all political
parties, while the affiliated voters will continue to receive a ballot with only the
contested races for their affiliated political party. See In re Initiative for 2007-
2008 #62, 184 P.3d at 58; see e.g., In re Limited Gaming IV, 873 P.2d 733, 742
(Colo. 1994) (titles and summary of proposed initiative were misleading since

voter quickly scanning initiative could be misled into believing that measure
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concerned only one city, but initiative also changed provisions applicable to other
areas of state where limited gaming was lawful).
D. Initiative #98’s Title Is Confusing and Misleading Because It Fails

to Inform Voters that Some Counties Will Instead Send Only to Unaffiliated
Voters a Separate Primary Ballot for Each of the Major Political Parties.

Similarly, the title for Initiative #98 is confusing and misleading because it
fails to inform voters that some counties, for whom it is impracticable to use the
combined “‘super ballot,” will instead send to each unaffiliated voter a separate
primary ballot for each of the major political party primary contests. Exhibit A,
Final Text, Section 3. Again, this is a substantial procedural change and should be
referenced in the title. See Matter of Proposed Election Reform Amendment, 852
P.2d at 33-35.

Affiliated voters who might otherwise support allowing unaffiliated voters to
vote in primary elections may be surprised to learn that Initiative #98 will treat
unaffiliated voters differently and, arguably preferentially, by providing
unaffiliated voters in some counties with primary ballots for all political party
primary contests and allow them to select which ballot to cast. A title must fairly
reflect the features of a proposed initiative so that petition signers and voters will
not be misled into support for or against a proposition by reason of the words used

by the Title Board in setting the title. See In re Initiative for 2007-2008 #62, 184
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P.3d at 58. Initiative #98 creates an entirely new process whereby unaffiliated
voters receive a different primary ballot, or ballots, than do affiliated voters. Yet
the Title is silent on the issue. That silence should be corrected by adding to the
Title a short description of these substantial changes to primary election contests.
CONCLUSION

WHEREFORE, Petitioners respectfully request that, after consideration of
the parties' briefs, this Court determine that Initiative #98 violates the single
subject requirement and that the Title Board be instructed to return the measure to
the proponents, or, in the alternative, the title set for Initiative #98 is neither fair
nor accurate and remand Initiative #98 to the Title Board with instructions to

redraft the title to accurately and fairly represent the text of the proposed initiative.

Respectfully submitted this 14™ day of April 2016.
TIERNEY LAWRENCE LLC

By: s/Martha M. Tierney

Martha M. Tierney, No. 27521

2675 Bellaire Street

Denver, Colorado 80207

Phone Number: (303) 356-4870

E-mail: mtierney@tierneylawrence.com

Attorneys for Petitioners
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CERTIFICATE OF SERVICE

I hereby certify that on this 14" day of April, 2016 a true and correct copy of
the foregoing OPENING BRIEF IN SUPPORT OF PETITION FOR REVIEW
OF PROPOSED INITIATIVE 2015-2016 #98 was filed and served via the
Integrated Colorado Courts E-Filing System to the following:

Jason Dunn, Esq.

Brownstein Hyatt Farber Schreck LLP

410 Seventeenth Street

Denver, Colorado 80202-4432

Email: jdunn@bhfs.com

Attorneys for Designated Representatives Kelly Brough and Joe Blake

Christopher M. Jackson, Esq.

Assistant Attorney General

1300 Broadway, 6" Floor

Denver, Colorado 80203

Email: Christopher.jackson@coag.gov
Attorneys for Title Board

s/Martha M. Tierney

In accordance with C.A.R. 30(f), a printed copy of this document with original
signatures is being maintained by the filing party and will be made available for
inspection by other parties or the Court upon request.
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DEPARTMENT OF
STATE

CERTIFICATE

I, WAYNE W. WILLIAMS, Secretary of State of the State of Colorado. do hereby certify that:

the attached are true and exact copies of the filed text, motions for rehearing, and the rulings thereon
of'the Title Board tor Proposed [nitiative *2015-2016 #98 “Primary Elections™ .......ccocovevineininnne. =

............. IN TESTIMONY WHEREOF | have untosetmyhand ..................
and aftixed the Great Seal of the State of Colorado. at the
City of Denver this 18" day of March, 2016.
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EXHIBIT B RECEIVED ¢ 00
MAR 09 205 y:(3PM.

BEFORE THE COLORADO BALLOT TITLE SETTING BOARD Colorado Secretary of State

IN THE MATTER OF THE TITLE AND BALLOT TITLE AND SUBMISSION'EPABYE 4 2016525 PM
FOR INITIATIVE 2015-2016 #98

MOTION FOR REHEARING

Registered electors, Jean Martelle Daniels and Brandi Renee Meek, through their legal
counsel, Tierney Lawrence LLC, object to the Title Board’s ballot title and submission clause for
Initiative 2015-2016 #98, and request a rehearing pursuant to C.R.S. §1-40-107.

I. The Title Board set a title for Initiative 2015-16 #98 on March 2, 2016.

At the hearing held in connection with this proposed initiative, the Board designated and
fixed the following title:

A change to the Colorado Revised Statutes concerning the process of selecting
candidates representing major political parties on a general election ballot, and, in
connection therewith, allowing an unaffiliated elector to vote in the primary
election of a major political party without declaring an affiliation with that
political party and permitting a political party in specific circumstances to select
all of its candidates by assembly or convention instead of by primary election.

IL Initiative #98 contains multiple subjects, contrary to Colo. Const., art. V, sec. 1(5.5).

Initiative #98 has at least two distinct and separate purposes. First, it allows voters
unaffiliated with a major political party to vote in a primary election for major political parties.
Second, it allows major political parties to change from the nomination of candidates by primary
election to the nomination of all candidates by assembly or convention.

These two discrete subjects violate the single subject requirement when paired together in
Initiative #98. First, the proposal puts together in one measure two subjects having no necessary
or proper connection, arguably for the purpose of enlisting in support of the measure the
advocates of each separate subject (open primaries on the one hand, and a change from the
nomination of candidates by primary to the nomination of all candidates by assembly or
convention, on the other), and thus securing the enactment of both subjects contained within
Initiative #98 that could not be carried upon their merits independently.

Second, the separate subject allowing political parties to choose to eliminate the primary
and nominate all candidates by assembly or convention alone is precisely the type of
surreptitious subject coiled in the folds of the measure that will surprise voters who are urged to
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