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 Respondents Greg Brophy and Dan Gibbs (the “Proponents”), by and 

through their undersigned counsel, hereby submit their Answer Brief:  

SUMMARY OF THE ARGUMENT          

 

 The Title Board has considerable discretion in setting the title, the ballot title 

and the submission clause for an initiative.  Cordero v. Leahy (In re Title, Ballot 

Title and Submission Clause for 2013-2014 #90), 328 P.3d 155, 158 (Colo. 2014).  

The Court should reverse the Title Board’s decision only if the title is insufficient, 

unfair or misleading.  See id. at 159.   

 Petitioner Chris Forsyth (“Forsyth”) has failed to provide any evidence that 

Proposed Ballot Initiative #96 (the “Initiative”) contains more than a single 

subject.  Forsyth and Petitioner Timothy Markham (“Markham” and together with 

Forsyth, the “Petitioners”) have failed to provide any evidence that the title does 

not sufficiently explain the essential features of the Initiative or that the phrase 

“making it more difficult to amend the constitution” constitutes a catch phrase.  

Finally, Forsyth has failed to cite any constitutional or statutory provisions that 

would bar the Proponents from receiving payment for their services as proponents 

or as designated representatives of the Initiative.   

 For all of these reasons, the Court should uphold the decision of the Title 

Board. 
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ARGUMENT 

I. The Initiative Contains a Single Subject.     

  

 Contrary to Forsyth’s argument that the Initiative contains two different 

subjects, see R. Forsyth’s Opening Brief, p. 10, the Initiative contains one single 

subject: to make it more difficult to amend the constitution.  The Proponents made 

this clear to the Title Board during the hearing, and the Title Board unanimously 

agreed that the Initiative met the single subject requirement.  See R. Markham’s 

Opening Brief, Transcript of Hearing on Initiative #93, p. 5, lines 5-7; R. 

Markham’s Opening Brief, Transcript of Hearing on Initiative #96, p. 2, lines 14-

22; R. Forsyth’s Unopposed Motion to Supplement Record with Transcript, 

Transcript of Rehearing on Initiative Nos. 93, 94, 95, 96 and 97, p. 15, lines 9-19.  

Because the Title Board has considerable discretion in setting the title, the ballot 

title and the submission clause, the Court should reverse the Title Board’s decision 

only if the title is insufficient, unfair or misleading.  Cordero, 328 P.3d at 158.  

Forsyth has offered no evidence that the title or the phrase “making it more 

difficult to amend the constitution” is insufficient, unfair, or misleading.  

Therefore, the Court should uphold the decision of the Title Board.  
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II. The Title Expresses the True Intent and Meaning of the Initiative. 

 

A. The Title Informs Voters of the Essential Features of the Initiative.   

 

 Markham argues that the title incorrectly omits reference to the fact that the 

petition signature requirement may vary within the same election cycle.  See R. 

Markham’s Opening Brief, p. 14.  Although Markham made this argument at the 

rehearing, the Title Board declined to include a description of this possible effect 

of the Initiative in the title.  R. Forsyth’s Unopposed Motion to Supplement Record 

with Transcript, Transcript of Rehearing on Initiatives Nos. 93, 94, 95, 96 and 97, 

p. 50, lines 5-23.  The Court grants deference to the Title Board unless the Title 

Board made a clear error.  See In re Title, Ballot Title, & Summary Pertaining to 

the Proposed Tobacco Tax Amendment 1994, 872 P.2d 689, 694 (Colo. 1994).  

Because there is no evidence of such an error here, the Court should uphold the 

actions of the Title Board. 

 Furthermore, the title must be brief and reference only the essential features 

of the Initiative.  See R. Respondents’ Opening Brief, p. 16 (citing Initiated 

Constitutional Amendment Concerning Ltd. Gaming in the Town of Burlington, 

830 P.2d 1023, 1026 (Colo. 1992); In re Matter of the Title, Ballot Title & 

Submission Clause Concerning Auto. Ins. Coverage, 877 P.2d 853, 855 (Colo. 

1994)).  The Title Board “need not and cannot describe every feature of a proposed 



 

4 

 

measure in the title or in the ballot title and submission clause.”  See R. 

Respondents’ Opening Brief, p. 16 (citing In re Title, Ballot Title & Submission 

Clause Concerning Ltd. Gaming in Manitou Springs, 826 P.2d 1241, 1244 (Colo. 

1992)).  The essential features of the Initiative are to (1) require any petition for a 

citizen-initiated constitutional amendment to be signed by at least two percent of 

the registered electors who reside in each senate district for the amendment to be 

placed on the ballot; and (2) increase the percentage of votes needed to pass any 

proposed constitutional amendment to at least fifty-five percent of the votes cast, 

unless the proposed constitutional amendment only repeals, in whole or in part, 

any provision of the constitution.  Both of these features are described in the title.  

The Initiative does provide that “the number and boundaries of the senate districts 

and the number of registered electors in the senate districts shall be those in effect 

at the time the form of the petition has been approved for circulation as provided 

by law.”  Had the Title Board included an explanation that signature requirements 

may vary depending upon when the petition is approved for circulation, the Title 

Board would have needed to add to the title a statement that citizens may move in 

and out of senate districts and, as a result, that the signature requirements for one 

petition in an election cycle may be different than another petition during the same 

cycle.  These details would distract voters from understanding the essential 
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features of the Initiative.  Because the title as set is clear and explains to voters the 

essential features of the Initiative, the Court should uphold the decision of the Title 

Board.   

 The Court’s recent decision in In the Matter of the Title, Ballot Title and 

Submission Clause for 2015-2016 #73, No. 16SA48 (April 25, 2016) is instructive 

on the types of essential features that should be described in an initiative’s title.  In 

that case, the Court determined that the title failed to meet the clear title 

requirement in part because it did not “alert voters to the fact that some of the 

proposed changes would significantly alter how recall elections are currently 

conducted.”  No. 16SA48 at 8.  For example, the Court noted that the proposed 

initiative would have reduced the number of valid signatures needed to initiate a 

recall of a statewide official from 500,000 to 100,000.  The Court concluded that 

because these details were not included in the title, a voter would not be able to 

understand the effect of a “yes/for” or “no/against” vote.  No. 16SA48 at 10.   

 The possible variations in petition signature requirements as provided in the 

Initiative would not rise to the same level of significance as the changes that were 

at issue in In the Matter of the Title, Ballot Title and Submission Clause for 2015-

2016 #73.  In fact, the variations would be nominal, at most.  For example, the 

following table shows the total number of registered electors in Senate District 1 
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for each of the months of January through March 2016
1
 and the corresponding 

calculation of 2% of the registered electors in the District:   

Month Number of 

Registered 

Electors 

Percentage Change 2% of the Number 

of Registered 

Electors 

January 2016 89,992 -- 1,800 

February 2016 90,369 0.4% 1,807 

March 2016 90,706 0.3% 1,814 

 

 The variation in the figures representing 2% of the number of registered 

electors is so minimal that it is insignificant to a voter’s understanding of the effect 

of a “yes/for” or “no/against” vote.  Accordingly, the Court should uphold the Title 

Board’s decision not to include these details in the title for the Initiative.   

B. The Title Does Not Contain a Catch Phrase. 

 

 Title and submission clauses should “enable the electorate, whether familiar 

or unfamiliar with the subject matter of a particular proposal, to determine 

intelligently whether to support or oppose such a proposal.”  See R. Respondents’ 

Opening Brief, p. 12 (citing Earnest v. Gorman (In re Title, Ballot Title and 

Submission Clause for 2009-2010 #45), 234 P.3d 642, 648 (Colo. 2010)); see also 

Garcia v. Chavez, 4 P.3d 1094 (Colo. 2000) (the Court’s task is to recognize terms 

                                                 
1
 2016 Voter Registration Statistics, Colorado Secretary of State.  Available 

at http://www.sos.state.co.us/pubs/elections/VoterRegNumbers/VoterReg 

Numbers.html. 
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that provoke political emotion and impede voter understanding, as opposed to 

those which are merely descriptive of a proposal).  The phrase “making it more 

difficult to amend the constitution” provides an overview of the intent and meaning 

of the Initiative, and further ensures that a voter unfamiliar with the Initiative 

would be able to determine what the Initiative will accomplish simply by reading 

the title.  Because the phrase assists voter understanding of the Initiative, the Court 

should uphold the decision of the Title Board.   

 Petitioners argue that “making it more difficult to amend the constitution” 

constitutes a catch phrase.  See R. Markham’s Opening Brief, p. 7; Forsyth’s 

Opening Brief, p. 14.  Markham contends that “making it more difficult to amend 

the constitution” is a catch phrase because the Proponents conducted polling on the 

Initiative and suggested language for the title to the Title Board.  See R. 

Markham’s Opening Brief, p. 7, 9; see also R. Markham’s Opening Brief, 

Transcript of Hearing on Initiative #93, p. 6, lines 6-21.  These arguments are 

irrelevant to the Court’s limited review of the title and the Initiative.  The Court 

need only examine the wording of the title and the Initiative to determine whether 

they comport with the clear title doctrine’s prohibition on catch phrases.  See, e.g., 

Cordero, 328 P.3d at 159.  Markham’s arguments pertaining to the Title Board 

proceedings are well beyond the scope of the Court’s review of the wording of the 
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title and the Initiative.  Accordingly, Markham’s arguments are insufficient to 

support a finding that a catch phrase exists.       

 Markham also seems to suggest that the Proponents proposed the phrase 

“making it more difficult to amend the constitution,” because it will tip the vote in 

favor of the Initiative.  See R. Markham’s Opening Brief, p. 5.  However, as the 

Title Board commented, “[making it] more difficult to amend [the constitution] . . . 

explains the purpose of the Initiative.”  See R. Markham’s Opening Brief, 

Transcript of Hearing on Initiative #93, p. 10, lines 17-25.  The phrase helps to 

make the title “simpler [and] more user-friendly.”  See R. Markham’s Opening 

Brief, Transcript of Hearing on Initiative #93, p. 6, line 13.  Furthermore, the Title 

Board noted that some voters may view “making it more difficult to amend the 

constitution” in a positive light while others may view it negatively.  See R. 

Markham’s Opening Brief, Transcript of Hearing on Initiative #93, p. 10, lines 22-

25; see also R. Forsyth’s Unopposed Motion to Supplement Record with 

Transcript, Transcript of Rehearing on Initiatives Nos. 93, 94, 95, 96 and 97, p. 26, 

lines 10-15 (“I think there are many people who will believe that making it more 

difficult is a bad thing.  And so I don’t think it suggests an answer or suggests how 

you should vote on it . . .”).  Because there is no evidence that the phrase tips the 
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substantive debate in favor of the Proponents of the Initiative, the Court should 

uphold the Title Board’s actions.   

 Markham further argues that the phrase “making it more difficult to amend 

the constitution” should be removed because the title adequately explains the 

purpose of the Initiative without the phrase.  See R. Markham’s Opening Brief, p. 

8.  Again, this argument exceeds the scope of the Court’s limited review of the 

Title Board’s actions.  So long as the Title Board’s language is “neither misleading 

nor unfairly reflects the intent of the initiative, [the Court] will not meddle with the 

language chosen by the [Title] Board.”  See In The Matter of the Title, Ballot Title 

and Submission Clause, and Summary Pertaining to the Proposed Initiative 

Designated “Governmental Business,” 875 P.2d 871, 875 (Colo. 1994).  The Title 

Board “need not set the ‘best possible’ title; rather, the title must fairly reflect the 

proposed initiative such that voters ‘will not be misled into support for or against a 

proposition by reason of the words employed by the Title Board.’”  Kemper v. 

Hamilton, 274 P.3d 576, 582 (Colo. 2012).  Because the title is clear and fairly 

reflects the intent of the Initiative, the Court should uphold the title as set by the 

Title Board. 

  Markham attempts to establish a parallel between the phrase “making it 

more difficult to amend the constitution” and the phrase at issue in initiative 
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#258(A) in Garcia, “as rapidly and effectively as possible.”  See R. Markham’s 

Opening Brief, p. 8.  Markham claims that the initiative #258(A) proponents “built 

into their ballot measure language to address the speed and thoroughness with 

which their policy goal would be met.”  There is nothing in Garcia to support 

Markham’s interpretation of the intent of the initiative #258(A) proponents’ 

phrasing.  The Court’s decision in Garcia turned not on the initiative #258(A) 

proponents’ reason for including the contested phrase in their initiative, but rather 

on the long-standing proposition that the determination of the existence of a catch 

phrase must be viewed in the context of contemporary political debate.  See e.g., 

Garcia, 134 P.3d at 1100.  As Markham states, the way in which contemporary 

political debate is evaluated has not been precisely defined by the Court.  See R. 

Markham's Opening Brief, p. 5.   

 What can be determined from a review of the Court’s catch phrase 

jurisprudence is that the Court rarely finds the existence of a catch phrase.  See R. 

Respondents’ Opening Brief, pp. 13-14 (citing the following cases in which the 

Court held that catch phrases did not exist: Kemper v. Leahy, 328 P.3d 172, 180 

(Colo. 2014); Earnest, 234 P.3d at 642; In re Title, Ballot Title & Submission 

Clause for 2007-2008 #62, 184 P.3d 52, 61 (Colo. 2008); Blake v. King, 185 P.3d 

142, 147 (Colo. 2008); In re Ballot Title & Submission Clause & Summary for 
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2005-2006 #75, 138 P.3d 267, 269-70 (Colo. 2006); In re Title, Ballot Title & 

Submission Clause & Summary for 1999-2000 #227 & #228, 3 P.3d 1, 7 (Colo. 

2000); In re Title, Ballot Title & Submission Clause & Summary for 1999-2000 

#256, 12 P.3d 246, 257 (Colo. 2000); In re Title, Ballot Title & Submission Clause 

& Summary for 1997-1998 #105, 961 P.2d 1092, 1100 (Colo. 1998); Contra the 

following cases in which the Court held that a catchphrase existed:  In re Title, 

Ballot Title & Submission Clause, and Summary Pertaining to the Proposed 

Initiative Designated “Governmental Business,” 875 P.2d at 875; Garcia, 134 P.3d 

at 1100.  Furthermore, the initiative titles in which the Court has found the 

existence of a catch phrase have been limited to measures involving “arguably 

inflammatory” or insufficient, unfair, or misleading phrases.  See In re Proposed 

Initiative on Parental Notifications of Abortions for Minors, 794 P.2d 238 (Colo. 

1990) (title failed to explain to voters that the initiative would change the legal 

definition of personhood); Garcia, 134 P.3d at 1100 (the phrase “as rapidly and 

effectively as possible” tipped the substantive debate to be submitted to the 

electorate).  Unlike the phrases at issue in those cases, the phrase “making it more 

difficult to amend the constitution” will assist, and not limit, voter understanding 

of the Initiative.  “Making it more difficult to amend the constitution” is neither 

inflammatory nor insufficient to explain the Initiative.  It is not prejudicial against 
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opponents of the Initiative, nor is it misleading to voters.  Accordingly, the Court 

should uphold the decision of the Title Board.   

III. The Title Board Did Not Err in Setting a Title for the Initiative.  

 

 Forsyth argues that the Title Board should not have set a title for the 

Initiative because Brophy is being paid for his services and because the Title Board 

failed to fulfill an “implicit function to prevent fraud.” See R. Forsyth’s Opening 

Brief, p. 6.  Neither of these arguments have merit.   

 There is no legal authority that prohibits a proponent or a designated 

representative from receiving payment for their services.  Neither the word 

“proponent” nor “designated representative” is defined in the constitution or in the 

initiative and referendum statutes, nor are there any express requirements for, or 

limitations on, who may serve as a proponent or as a designated representative.  

See, e.g., COLO.REV.STAT. §§ 1-40-102 and -106.  In fact, at the Title Board 

rehearing, Forsyth was unable to cite a case, statute, or constitutional provision that 

stands for the proposition that receipt of payment makes someone ineligible to 

serve as a proponent of an initiative.  See R. Forsyth’s Unopposed Motion to 

Supplement Record with Transcript, Transcript of Rehearing on Initiative Nos. 93, 

94, 95, 96 and 97, p. 7, lines 18-25 and p. 8 lines 1-3.  Accordingly, there is no 

support for Forsyth’s position that Brophy is legally unqualified to be a proponent 



 

13 

 

or a designated representative solely because he is being compensated for his 

services.   

 Nevertheless, Forsyth attempts to draw support for his position by citing 

Article II, Section 2 of the Colorado constitution, which provides that the people 

have the right to govern themselves, and Article V, Section 1 of the Colorado 

constitution, which preserves the right of initiative to the people.  See R. Forsyth’s 

Opening Brief, p. 7.  Neither of these constitutional provisions prohibit a 

designated representative from receiving payment for his or her services.  See 

COLO. CONST. Article II, Section 2; COLO. CONST. Article V, Section 1.  Forsyth 

also cites McClellan v. Myer, 900 P.2d 24, 34 (Colo. 1995), wherein the Court 

upheld the Secretary of State’s decision to reject fraudulently obtained signatures 

on an initiative petition, and C.R.S. §§ 1-13-720 and -721, which bar voters from 

receiving money or other benefits in exchange for their vote or refusal to vote.  See 

R. Forsyth’s Opening Brief, p. 4.  Again, neither of these propositions bar initiative 

proponents or designated representatives from receiving payment for their services.  

Forsyth is asking the Court to establish entirely new precedent that has no support 

in the initiative and referendum statutes or in the Colorado constitution.  Such a 

request far exceeds the Court’s limited review of Title Board actions.  See, e.g., 

Sarchet v. Hobbs, 3 P.3d 1, 5 (Colo. 2000) (the Court’s role in reviewing titles and 
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summaries set by the Title Board is narrow); R. Respondents’ Opening Brief, p. 6 

(citing Cordero, 328 P.3d at 158).  Therefore, the Court should uphold the Title 

Board’s decision.   

CONCLUSION 

 

 For the reasons stated herein, the Proponents respectfully request that the 

Court uphold the title, ballot title and submission clause for Initiative #96. 

 Respectfully submitted this 4th day of May, 2016.  

       s/ Dee P. Wisor 

       Dee P. Wisor 

 

       s/ Martina Hinojosa 

       Martina Hinojosa 

        

       BUTLER SNOW LLP 

       Attorneys for Respondents  

       Greg Brophy and Dan Gibbs  
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