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STATEMENT OF ISSUES PRESENTED 

Whether the Title Board erred in describing the subject of the initiative, 

which by its terms, is to redefine "local public body," as used in Colorado's open 

meetings law, to include groupings of school district officials and an employee 

representative who discuss a collective bargaining agreement. 

Whether the Title Board erred by stating in the title that "any meeting" of 

the newly defined "local public body" must be open to the public, when every 

"local public body" - including the newly created one - may meet in executive 

session under a variety of conditions. 

STATEMENT OF THE CASE 

A. Nature of the case; course of proceedings; disposition below 

Jon Caldara and Mike Kraus are the designated representatives of Initiative 

20132014 #124 ("School Board Open Meetings"). They first submitted #124 to 

legislative staff for review and comment and then filed their final text of the 

initiative with the Title Board which held a title setting meeting on April 16, 2014. 

At that meeting, the Board set the following title: 

Shall there be a change to the Colorado Revised Statutes requiring any 
meeting of a board of education, or any meeting between 
representatives of a school district arid representatives of employees, 
at which a collective bargaining agreement is discussed to be open to 
the public? 
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Patricia S. Peters, through counsel, filed a Motion for Rehearing on Apri123, 

2014. The Title Board met to consider the Motion and altered the title in response 

but failed to address material and significant misstatements in the title that were 

highlighted in the Motion and that are the subject of this appeal. 

This appeal was timely filed on May 1,2014, pursuant to C.R.S. § 1-40-

107(2). 

B. Facts of the case 

Initiative # 124 amends the definition of "local public body" as that phrase is 

used in Colorado's Open Meetings law. C.R.S. § 24-6-402(1)(a). #124 provides 

that '''local public body' shall include members of a board of education, school 

administration personnel, or a combination thereof who are involved in a meeting 

with a representative of employees at which a collective bargaining agreement is 

discussed." Proposed Section 24-6-402(a)(II). 

Separately, the measure also changes one existing exception to the Open 

Meetings Law - where a local public body is "[ d]etermining positions relative to 

matters that may be subject to negotiations; developing strategy for negotiations; 

and instructing negotiators" - and provides that such exception does not apply to a 

meeting of members of a school board at which negotiations related to collective 

bargaining are discussed or where negotiations for employment contracts, other 

than those for individual employees, are discussed. 
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The Title Board set the following title for #124 after the Motion for 

Rehearing was addressed: 

A change to the Colorado Revised Statutes requiring any meeting of a 
board of education, or any meeting between any representative of a 
school district and any representative of employees, at which a 
collective bargaining agreement is discussed to be open to the public. 

SUMMARY OF ARGUMENT 

The Title Board omitted two major aspects of the measure - the fact that the 

initiative actually changes the definition of "local public body" rather than simply 

provide public access to an additional meeting of an already existing governmental 

entity and to state that "any meeting" of this newly constituted entity will be open 

to the public. The first is a material omission; the second is a material 

misstatement. Both are sufficient to require that the title be returned to the Board 

for correction. 

LEGAL ARGUMENT 

A. The Title Board failed to set an informative title, one that communicates 
the central features of this initiative. 

1. Standard of review; preservation of issue below. 

The Title Board must set titles that "correctly and fairly express the true 

intent and meaning" of the proposed initiative and "unambiguously state the 

principle of the provision sought to be added, amended, or repealed." C.R.S. § 1-

40-106(3 )(b). A legally adequate title clearly and concisely summarizes the 

3 



measurecs "central features." Matter of Proposed Election Reform Amendment, 

852 P.2d 28, 32 (Colo. 1993). Where, however, the Board has omitted reference to, 

or mischaracterized, a central element of the measure, the title is legally deficient 

because voters will be misled, and the title must be sent back to the Board to be 

corrected.Id. at 34-35. 

The issues raised in this appeal were presented to the Board at the rehearing 

and preserved for review. See Motion for Rehearing on Initiative 2013-2014 #124 

at 1-2, ~~A.l, A.8. 

2. The Title Board fundamentally misstated the single subject of 
#124, ignoring that it amends the definition of "local public body" for 
all purposes, not just for discussion of collective bargaining agreements. 

"Local public body" is currently defined under C.R.S. § 24-6-401, et seq., 

("Open Meetings Law") to mean: 

any board, committee, commission, authority, or other advisory, 
policy-making, rule-making, or formally constituted body of any 
political subdivision of the state and any public or private entity to 
which a political subdivision, or an official thereof, has delegated a 
governmental decision-making function but does not include persons 
on the administrative staff of the local public body. 

C.R.S. § 24-6-402(1)(a). 

"Local public body" describes a type of entity that is subject to open 

meetings requirements provided by law and is addressed by statute in various 

ways, including the following: 
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• Invalidating any official action taken that does not comply with the Open 

Meetings Law, C.R.S. § 24-6-402(8); 

• Establishing the means of providing notice, sufficient to inform members of 

the public of a meeting that must be open and therefore to which the public 

has a right of access, C.R.S. § 24-6-402(2)( c); 

• Requiring the taking and public availability of minutes of all meetings, 

C.R.S. § 24-6-402(2)( d)(II); 

• Requiring electronic recording of executive sessions, C.R.S. § 24-6-

402(2)( d.S)(II)(A); 

• Opening inspection of the record of an executive session that should have 

been open to the public, C.R.S. § 24-6-402(2)( d.S)(II)(C); 

• Requiring the retention of a recording of an executive session for ninety 

days, C.R.S. § 24-6-402(2)( d.S)(II)(E); 

• The holding of executive sessions for purposes of conferring with counselor 

to maintain confidentiality as required by federal or state law, C.R.S. § 24-6-

402( 4)(b ), (c); 

• Prohibiting the taking of any official action by secret ballot, C.R.S. § 24-6-

402(2)(IV). 

Because Initiative # 124 specifically provides '" local public body shall 

include" the group of district officials and a representative of employees discussing 
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collective bargaining, that group of individuals is subject to the requirements and 

limitations of the entire statute - not simply the exception for negotiating strategy. 

The Title Board cannot narrowly describe a measure that is actually broad in its 

application. See Election Reform Amendment, supra, 852 P .3d at 34-35 (ballot title 

that stated campaign contributions were limited when they were actually prohibited 

was inaccurate). 

The attribution of "local public body" status to negotiating teams as well as 

formal (or even informal) groups of administrators and employee representatives 

who meet and talk about collective bargaining is not a mere detail of the measure. 

Nor would the accurate description of the change brought about by this measure be 

needless additional verbiage that will interfere with the Board's duty to draft a brief 

title. The accurate portrayal of an initiative's reach is part and parcel of a fair and 

accurate title. Matter of Proposed Initiated Constitutional Amendment Concerning 

Ltd. Gaming in City of Antonito, 873 P.2d 733, 742 (Colo. 1994) (Board erred in 

(title invalid for obscuring the fact that initiative changed rules for limited gaming 

wherever it was conducted and not just authorized a new jurisdiction, Antonito). 

In this regard, the failure to correctly describe what this measure does is a 

central deficit in the title that has been set. These titles imply that certain 

individuals have to discuss a very specific set of topics in order for those 

discussions to be public and subject to the requirements and restrictions of the 
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Open Me~tings law. In fact, as a "local public body," these negotiating groups are 

subject to the Open Meetings Law in every respect. This error is one of the same 

order as the Board committed in In re Title, Ballot Title and Submission Clause, 

and Summary for 1999-2000 No. 215, 3 P .3d 11 (Colo. 2000). There, the Board 

was wrong in describing what types of mining operations existing permit holders 

could undertake, should the measure become law. The Title Board described the 

initiative's provision as imposing a prohibition on expanded mining operations 

when the measure only addressed the ability of existing permit holders to modify 

those permits - not the actual physical operations of the mine. The Court agreed 

that this imprecision was misleading. Voters could construe the measure as 

prohibiting something it did not prohibit. As a result, the tile was invalid. Id. at 

16. 

Similarly, here, voters could assume from the ballot title that these 

negotiating groups were unaffected by the rest of the Open Meetings Law and were 

simply not able to utilize the exception to that law for negotiation strategy. No 

"local public body" under the Open Meetings Law is subject to only one of the 

requirements imposed by that statute. An accurate description of the scope of an 

initiative is a basic objective in title setting. 

Here, however, voters will be misled by this title in thinking that this group 

of designated individuals has none of the other responsibilities and liabilities listed 
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above - a ban on secret ballots, compliance with specific pre-meeting notice 

requirements, the taking of minutes and providing such minutes to the public, and 

invalidating any actions that are not in compliance with the open meetings 

requirements, among others. Because they would be wrong in so concluding due 

to the plain language of the initiative itself, the title is misleading and must be 

returned to the Title Board for correction. 

The Proponents incorrectly portrayed their change to statute as an "effect." 

Let me take some of these objections on. That the proposed measure 
is to redefine the local public body. Now, that's part of the effect that 
might happen should this law take effect, but it is not part of the 
description of this. This is not - this is not to redefine public body. 
That's the effect of the change that might happen. 

April 24 Title Board Transcript at 7:14-20 (Exhibit 1, attached hereto). But they 

specifically seek to amend C.R.S. 24-6-402(a), which defines "local public body" 

with a provision that states, "local public body shall include .... " Where 

Proponents are incorrect about what their measure does, this Court defaults to the 

actual plain language of the measure, not statements that are inconsistent with that 

verbiage which are made in the proceedings before the Title Board. In re Title, 

Ballot Title, Submission Clause, Summary for 2005-2006 No. 75, 138 P.3d 267, 

271-72 (Colo. 2006) (proponent's testimony about effective date of measure 

inconsistent with "actual wording" of initiative text). 
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Thus, the titles set for # 124 are substantively incorrect and should be 

remedied by the Board. 

3. The Title Board incorrectly stated that "any meeting" of this new 
"local public body" would be open to the public when existing law 
allows all local public bodies to meet in executive session under specified 
conditions. 

A title that is clear and does not mislead voters will convey "the initiative's 

likely impact." In re Title, Ballot Title & Submission Clause & Summary for 

1999-2000 No. 37, 977 P.2d 845, 846 (Colo.l999). This does not mean that the 

title must convey every conceivable effect, but it must be accurate enough that 

voters understand what the measure actually changes so that they can make 

knowledgeable decisions about how to vote. 

A title is not fair or accurate if it paints a picture of a legal change that is 

inaccurate. No. 215, supra, 3 P .3d at 16. This ballot title states that "any 

meeting" of the newly designated local public bodies will be open. But as noted 

above, every local public body has the right to convene in executive session as 

authorized by state or local law. A school district negotiating group, as defined by 

Initiative # 124, that has been sued because of its practices or contracting result 

might decide to hire and/or confer with counsel. This new local public body could 

still have a confidential, non-public meeting with its lawyer(s). C.R.S. § 24-6-

402( 4)(b). It could meet in private if a state or federal legal requirement that 
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certain information be undisclosed to the public would be violated. C.R.S. § 24-6-

402(4)(c). 

These representative scenarios establish that the "any meeting" language is 

inaccurate and should not have been used by the Title Board. Certainly, there are 

many meetings that will be open but, as a matter of law, it is clear error to say that 

the statute, as amended, guarantees access to any meeting of this negotiating 

group. The title set is substantively incorrect and therefore misleading to voters. 

Matter of Title, Ballot Title, Submission Clause, and Summary Pertaining to 

Proposed Initiative 1996-17, 920 P .2d 798, 803 (Colo. 1996) (Board erred when 

limited geographic region covered by initiative was not reflected in titles). 

CONCLUSION 

Because the Title Board misstated the proposed legal changes contained 

within Initiative # 124, the titles should be returned to the Board with direction that 

the inaccurate language be excised and the actual concepts of the measure be 

reflected therein. 
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Respectfully submitted this 15th day of May, 2014. 

/s Mark Grueskin 
Mark G. Grueskin, #14621 
RECHT KORNFELD, P.C. 
1600 Stout Street, Suite 1000 
Denver, CO 80202 
Phone: 303-573-1900 
Facsimile: 303-446-9400 
Email: mark@rechtkornfeld.com 
ATTORNEYS FOR PETITIONER 
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CERTIFICATE OF SERVICE 

I, Mark G. Grueskin, hereby affirm that a true and accurate copy of the 
PETITIONER'S OPENING BRIEF was sent this day, May 15,2014, to the 
proponents via hand delivery or overnight delivery and, via ICCES, to counsel for 
the Title Board at: 

Jon Caldera 
727 E. 16th Avenue 
Denver, CO 80203 

Mike Kraus 
727 E. 16th Avenue 
Denver, CO 80203 

Sueanna P. Johnson 
Office of the Attorney General 
1300 Broadway, 6th Floor 
Denver, CO 80203 

/s Mark Grueskin 
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