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Petitioners, Robert N. McLennan, Kent Singer, Dan Hodges and Terrance G.

Ross (the “Petitioners”), each registered electors of the State of Colorado, through
their counsel, Greenberg Traurig, LLP, pursuant to Colo. Rev. Stat. § 1-40-107(2),
respectfully submit this petition for review to appeal the decision of the Title Board
in setting the title for Proposed Initiative 2009-2010 #95 (“Renewable Energy
Standards™).
ACTIONS OF THE TITLE BOARD

Jon Goldin-Dubois and Dan Bush (the “Proponents”) proposed Initiative
2009-2010 #95 (“Renewable Energy Standards™) (the “Initiative”). On April 6,
2010, the directors of the Colorado Legislative Council and the Office of
Legislative Legal Services submitted a Memorandum to the Proponents in
compliance with Colo. Rev. Stat. § 1-40-105(1). On April 9, 2010, designated
representatives of the Offices of Legislative Council and Legislative Legal
Services held a review and comment hearing on the Initiative to address technical
and substantive comments and questions concerning the Initiative.

On April 9, 2010, the Proponents submitted a final version of the Initiative
to the Secretary of State.

On April 21, 2010, the Title Board held a public hearing in order to establish

the Initiative’s single subject and set a title.




On April 28, 2010, Petitioners filed a Motion for Rehearing alleging that:

(1) the Initiative violated the single subject requirements of Colo. Const. art. V,
§ 1(5.5) and the Colo. Rev. Stat. § 1-40-106.5; and, (2) the title set failed to
express the Initiative’s true intent and meaning. Also on April 28, 2010,
Proponents filed a Motion for Rehearing alleging that the title set by the Title
Board was unclear.

The Motions for Rehearing were heard at the next meeting of the Title Board
on April 30, 2010. In response to the Motions for Rehearing and oral argument,
the Title Board revised the ballot title by, among other things, changing the term,
“alectric resource standards,” to, “renewable energy requirements.” The Motions
for Rehearing were otherwise denied by a vote of two to one.

This timely appeal followed.

ADVISORY LIST OF ISSUES PRESENTED

1. Whether the Initiative violates the single subject requirement of the
Colo. Const. art. V, § 1(5.5) and the Colo. Rev. Stat. § 1-40-106.5.

2. Whether the Initiative’s title, ballot title, and submission clause are

misleading, confusing, unclear, and fail to accurately and fairly reflect the

Initiative’s true meaning and intent.




SUPPORTING DOCUMENTATION

As required by Colo. Rev. Stat. § 1-40-107(2), Petitioners have submitted a
certified copy of the Initiative, a certified copy of Petitioners’ Motion for
Rehearing, and a certified copy of the title set with this Petition. See Exhibit A.
Petitioners have also attached the April 6, 2010 Legislative Council and the Office
of Legislative Legal Services Memorandum. See Exhibit B. Petitioners have also
included the transcript from the Title Board hearing on April 21, 2010, see Exhibit
C, and the transcript from the Motion for Rehearing on April 30, 2010, see Exhibit
D.

RELIEF REQUESTED

Petitioners respectfully request that, after consideration of the parties’ briefs,

this Court reverse the actions of the Title Board with directions to decline to set a

title and return the Initiative to the Proponents.

Respectfully submitted this 7th day of May 2010.

GREENBERG TRAURIG, LLP

Douglas I, Fednash, #18128
Christopher J. Neumann, #29831
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Robert N. McLennan
1100 W. 116th Avenue
Westminster, CO 80234

Kent Singer
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Denver, CO 80216

Dan Hodges
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Terrance G. Ross
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CERTIFICATE OF SERVICE

I hereby certify that on the 7th day of May 2010, a true and correct copy of
the foregoing PETITION FOR REVIEW OF FINAL ACTION OF BALLOT
TITLE SETTING BOARD CONCERNING PROPOSED INITIATIVE 2009-
2010 #95 (“RENEWABLE ENERGY STANDARDS”) was placed in the United
States mail, postage prepaid, to the following:

Mark G. Grueskin

Edward T. Ramey

1001 17th Street, Suite 1800
Denver, Colorado 80202

Maurice G. Knaizer

Deputy Attorney General
Colorado Department of Law
1525 Sherman Street, 6th Floor
Denver, Colorado 80203
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DEPARTMENT OF
STATE

CERTIFICATE

1, BERNIE BUESCHER, Secretary of State of the State of Colorado, do hereby certify that:

the attached are true and exact copies of the text, motion for rehearing, titles, and the rulings thereon
of the Title Board on Proposed Initiative “2009-2010 #9357, ...... ... ooiinnnen g

-

IN TESTIMONY WHEREOF [ haveuntosetmyhand . .. ...............
and affixed the Great Seal of the State of Colorado, at the

City of Denver this 5" day of May, 2010.

;; o /-

e T SECRETARY OF STATE




Beit Enacted by the. People of the State of Colorado:

" SECTION 1. Legislative declaratmn It is the intent of the people of this state to ensure
that Colorado’s renewable energy standard is applied equally to all Colorado utilities and to ensure
that all Colorado communities can benefit from Colorado’s abundant clean energy resources.

SECTION 2. The introductory portmn to 40-2-124 (1), Colorado Revised Statutes, is
. amended to read:

40-—2~124 Renewable energy standard definitions — net metering legislative
- declaratmn (1) Each prowder of retall electrlc service in the state of Colorado etherthan-
' rve-forty thousand-eustomers-eF-fewer shall be conmdered a

) thJS arhcle by the OOmmISSIOIl No PROVIDER OF RETAIL ELECTRIC SERVICE IN THE STATE OF

~ COLORADO MAY OPT OUT OF THE PROVISIONS OF SECTION 40-2-124 WITHOUT APPROVAL FROM THE .

: OOMMISSION No: additlonal regulatory authority of the commission other than that specifically

“contained in this. sccnon is prov1ded or implied. In accordance with article 4 of title. 24 C. R S., the '
comrmsswn shali revise or clanfy existing rules to establish the following: . :

B SECTI{}N 3. Severabi]ity Hany prowsmn of this section ot its apphcauon to any. person or
. c:‘lrcllmstance is held invalid, the invalidity does not affect other provisions or applications of this
“article that can be given effect without the invalid provision or application, and to this end the '

- prov151ons of thls artlcle are severable

APRT S 20 @gﬁ :

Loloradn Becratary of State




‘Proponents:

Jon Goldin-Dubois
2518 Akron Street
Denver, CO 80238
720-203-2117

Dan Bush
3733 Clay Street
Denver, CO 80211

Counsel: .

Matk G. Grueskin
Edward T. Ramey
1001.17" Street, Suite 1800
Denver, CO 80202
. 303-292-5656 1 -
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Ballot Title Setting Board

Proposed Initiative 2009-2010 #95'
The title as designated and fixed by the Board is as follows:

An amendment to the Colorado Revised Statutes concerning the application of specified
“electric resource standards to all providers of retail electric service n the state, and, in
connection therewith, removing the existing exemption from the specified standards and from
regulation by the public utilities commission for certain municipally owned utilities and
cooperative electric associations and prohibiting a provider of retail electric service from opting
out of the specified standards without permission from the Colorado public utilities commission.

The ballot title and submission clause as designated and fixed by the Board is as follows:

Shall there be an amendment to the Colorado Revised Statutes concerning the application
of specified electric resource standards to all providers of retail electric service in the state, and,
in connection therewith, removing the existing exemption from the specified standards and from
regulation by the public utilities commission for certain municipally owned utilities and
cooperative electric associations and prohibiting a provider of retail electric service from opting
out of the specified standards without permission from the Colorado public utilities commission?

Hearing April 21, 2010:
Single subject approved; staff draft amended; titles set.
Hearing adjourned 2:47 p.m.

! Unofficially captioned “Renewable Energy Standards” by legislative staff for tracking purposes. Such caption is
not part of the titles set by the Board.
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APR 28 2010

COLORADO TITLE SETTING BOARD iy,

In re Proposed Initiative 2009-2010 #95 (“Renewable Energy Standards™)

JOINT MOTION FOR REHEARING

On behalf of Robert N. McLennan, Kent Singer, Dan Hodges and Terrance G. Ross, each
registered electors of the State of Colorado, the undersigned hereby files this Joint Motion for
Rehearing in connection with Proposed Initiative 2009-2010 #95 (“Renewable Energy
Standards™) which the Title Board heard on April 21, 2010,

A. The Initiative Violates the Single Subiect Requirement.

An initiative violates the single subject requirement when it relates to more than one
subject and has at least two distinct and separate purposes which are not dependent upon or
connected with each other. See In re Title, Ballot Title & Submission Clause & Summary for

. 1999-2000 #258¢4), 4 P.3d 1094, 1097 (Colo. 2000) (“Implementing provisions that are directly
tied to an initiative’s central focus are not separate subjects.”) The purpose of the single-subject
requirement for ballot initiatives is two-fold: to forbid the treatment of incongruous subjects in
order to gather support by enlisting the help of advocates of each of an initiative’s numerous
measures and “to prevent surprise and fraud from being practiced upon voters.” See C.R.S. §§ 1-
40-106.5(e)(I), (1L).

An initiative with multiple subjects may not be offered as a single subject by stating the
subject in broad terms. See In the Matter of the Title, Ballot Title and Submission Clause, for
2007-2008 #17, 172 P.3d 871, 873-74 (Colo. 2007) (holding measure violated single subject
requirement in creating department of environmental conservation and mandating a public trust

standard); see also In re Title, Ballot Title & Submission Clause & Summary for 1999-2000

#258(4), 4 P.3d at 1097 (holding that elimination of school boards’ powers to require bilingual

32 S



education not separate subject; Titles and summary materially defective in failing to summarize

provision that no school district or school could be required to offer bilingual education program;
and Titles contained improper catch phrase).

“Grouping the provisions of a proposed initiative under a broad concept that potentially
misleads voters will not satisfy the single subject requirement.” In re Proposed Initiative, 996-
4, 916 P.2d 528 (Colo. 1996) (citing In re Title, Ballot Title and Submission Clause, and
Summary with Regard to a Proposed Petition for an Amendment to the Constitution to the State
of Colorado Adding Subsection (10) to Section 20 of Article X, 900 P.2d 121, 124-25 (Colo.
1995)).

“The prohibition against multiple subjects serves to defeat voter surprise by prohibiting
proponents from hiding effects in the body of an initiative.” In the Matter of the Title and Ballot
Title and Submission Clause for 2005-2006 #55, 138 P.3d 273, 282 (Colo. 2006) (holding that
there were “at least two unrelated purposes grouped under the broad theme of restricting non-
emergency government services: decreasing taxpayer expenditures that benefit the welfare of
members of the targeted group and denying access to other administrative services that are
unrelated to the delivery of individual welfare benefiis”).

“An initiative that joins multiple subjects poses the danger of voter surprise and fraud
occasioned by the inadvertent passage of a surreptitious provision coiled up in the folds of a
complex initiative.” In re Title, Ballot Title and Submission Clause 2007-2008 #17, 172 P.3d at

875. In light of the foregoing, this Court stated, “We must examine sufficiently an initiative’s

central theme to determine whether it contains hidden purposes under a broad theme.” Id.




This Board may engage in an inquiry into the meaning of terms within a proposed

measure if necessary to review an allegation that the measure violates the single subject rule.
See id. (“While we do not determine an initiative’s efficacy, construction, or future application,
we must examine the proposal sufficiently to enable review of the Title Board’s action.”); In re
Title, Ballot Title and Submission Clause for Proposed Initiative 2001-2002 #43, 46 P.3d 438,
443 (Colo. 2002) (“[W]e must sufficiently examine an initiative to determine whether or not the
constitutiona! prohibition against initiative proposals containing multiple subjects has been
violated.™).

The proposed measure contains at least seven separate subjects wrapped up in the broad
theme of “electric resource standards”:

1. Repeals small utility exemption: Repeals the exemption from PUC
implementing regulations under C.R.S. § 40-2-124 for small municipally owned utilities. To the
extent the affected municipalities are home rule municipalities, this measure addresses the
subject of the self-governing powers vested in municipalities under the Colorado Constitution.
The measure reallocates local governmental authority and control with respect to renewable
energy portfolio decisions affecting municipally owned electric utilities.

2. Repeals cooperative electric association “opt-out” exemption: Repeals the
exemption from PUC implementing regulations under C.R.S. § 40-2-124 for cooperative electric
associations that have voted to exempt themselves from commission jurisdiction pursuant to
C.R.S. § 40-9.5-104. The general assembly has authorized cooperative electric associations to
self-regulate and exempt themselves from PUC regulation under C.R.S. § 40-9.5-101. The

measure addresses the subject of self-governance under Article 9.5 of the Public Utilities Law by




reallocating control with respect to renewable energy portfolio decisions affecting cooperative

electric associations.

3. Invalidates “opt-out” actions: Inasmuch as the measure is vague as to whether
and how it would apply to cooperative electric associations who have already opted out of PUC
regulation, it purports to repeal or invalidate actions lawfully taken by cooperative electric
associations pursuant to the Public Utilities Law at C.R.S. § 40-9.5-104 to exempt themselves
from PUC regulation implementing the renewable energy standard at C.R.S. § 40-2-124.

4, Grants PUC new authority; Creates new authority for the PUC over entities
over which it has limited authority, i.e., cooperative electric associations exempted from PUC
authority under C.R.S. § 40-9.5-104 and municipally owned utilities exempted from PUC
authority under Article XXV of the Colorado Constitution.

5. Modifies adopted Renewable Energy Standards (“RESs”): Purports to modify
any RESs already adopted by municipally owned utilities or cooperative electric associations
under their separate authorities.

6. Retroactive obligations: Addresses the subject of retroactivity and ex post facto
laws by having the immediate effect of placing all municipally owned utilities and cooperative
electric associations who do not meet the statutory RES, which began in 2007, in violation of
PUC regulations and subject to enforcement.

7. Grants full Article 2 regulation: Purports to subject municipally owned utilities
and cooperative electric associations to regulations established under all of Article 2, Title 40,
and not just the renewable energy standard at C.R.S. § 40-2-124. The measure provides that
“Rach qualifying retail utility shall be subject to the rules established under this article by the

commission.” See Final Text, proposed § 40-2-124(1) (emphasis added). To make all qualifying




retail utilities subject to the renewable energy standard, the measure should.only have made such
utilities subject to “this section,” or C.R.S. § 40-2-124. Article 2, Title 40 contains 29 sections,
and speaks, inter alia, to the PUC’s general rulemaking authority over qualifying retail utilities,
incentives for distributed generation, natural gas regulation, new energy technologies, eminent
domain restrictions, transmission facilities and community energy funds. See C.R.S. §§ 40-2-

108, 109.5, 122, 123, 125, 126, 127.

During the underlying hearing to set the title for this measure, the Title Board’s decided
to construe the proposed amendment to C.R.S. § 40-2-124 to avoid constitutional infirmities by
deciding that the plain language “under this article” in the proposed measure really meant “under
this section.” This action was improper. It is true the Colorado Supreme Court has explained
that in seeking to determine legislative intent, “we are guided by the rubric that the legislature
intends a statute to be constitutional and we should construe it in a manner avoiding
constitutional infirmity, if possible.” Board of Directors, Metro Wastewater Reclamation Dist.
v. National Union Fire Insur. Co., 105 P.3d 653, 656 (Colo. 2005) (en banc). However, we are
not dealing with a statute enacted by the Colorado Legislature, but instead a citizen initiative;
and this is not a case where the statute is ambiguous. The proponents’ language is clear:
“article” means “article.” As the Colorado Supreme Court further explained in Metro
Wastewater: “In determining the legislature’s intent, we look first to the language of the
statute ahd apply its plain and ordinary meaning, if possible.” Id. at 657 {emphasis added).
Petitioners respectfully submit the Title Board should not seck to construe the proposed

measure’s unambiguous plain language. On its face, the proposed measure subjects municipally

owned utilities and cooperative electric associations to regulations established under all of




Article 2, Title 40, and not just the renewable energy standard at C.R.S. § 40-2-124. This

regulation is a separate subject from “electric resource standards.”

This Initiative is similar to those that the Colorado Supreme Court rejected in Water
Rights II, In re Ballot Title 1997-1998 #64, and In re Ballot Title 2007-2008 #17.

In Water Rights II, an initiative sought to add a “strong public trust doctrine regarding
Colorado waters, that water conservancy and water districts hold elections to change their
boundaries or discontinue their existence, that the districts also hold elections for directors and
that there be dedication of water right use to the public.” In re “Public Water Rights 1" 898
P.2d 1076, 1077. The Court held that the initiative violated the single subject provision because
there was no connection between the two district election requirements paragraphs and the two
public trust water rights paragraphs. The common characteristic that the paragraphs all involved
water was too general and too broad to constitute a single subject. The Court observed:

The public trust water rights paragraphs of the Initiative impose obligations on

the state of Colorado to recognize and protect public ownership of water. The

water conservancy or conservation districts have little or no power over the

administration of the public water rights or the development of a statewide public

trust doctrine because such rights must be administered and defended by the state

and not by the local district.

Id. at 1080.

Similarly, in In re Ballot Title 1997-1998 #64, the Court examined a proposed
amendment to Article VI of the Colorado Constitution intended by proponents to address “the
qualifications of persons for judicial office.” In re Ballot Title 1997-1998 #64, 960 P.2d 1192,
1194-97 (Colo. 1998). After reviewing the ways in which the Initiative proposed “substantial
changes to the judicial branch of the state government,” the Court held that: “those parts of the

Initiative which repeal the constitutional requirement that each judicial district have a minimum

of one district court judge, deprive the City and County of Denver of control over Denver




County court judgeships, immunize from liability persons who criticize a judicial officer

regarding his or her qualifications, and alter the composition and powers of the Commission,
constitute separate and discrete subjects,” and were not related to the purported single subject of
“the qualifications of persons for judicial office.” Id. at 1197. In short, the Court determined
that reallocating government authority and control over judgeships and creating new substantive
standards such as those relating to the minimum number of judges in a district and the
immunization from defamation liability, constituted separate and discrete subjects.

Finally, in In re Ballot Title 2007-2008 #17, the Court examined whether the
simultaneous creation of a new department of environmental conservation and a new public trust
standard violated the single subject requirement. In re Ballot Title 2007-2008 #17, 172 P.3d 871,
872-73 (Colo. 2007). The Court held that: “In this initiative, the public trust standard is paired
with the subject of reorganizing existing natural resource and environmental protection division,
programs, boards, and commissions, and these are séparate and discrete subjects that are not
dependent upon or necessarily connected with each other.” Id at 875. In short, the Court
determined that reallocating government authority and control over various “environmental
conservation” or “environmental stewardship” matters, and creating a new substantive public
trust standard, constituted separate and discrete subjects.

This Initiative purports to reallocate government authority and control, and to create new
standards, in the same manner declared to constitute multiple subjects by the Colorado Supreme
Court in Water Rights II, In re Ballot Title 1997-1998 #64, and In re Ballot Title 2007-2008 #17.
First, the measure purports to reallocate government authority and control over the regulation

and implementation of renewable energy standards from self-regulating municipally owned

utilities and cooperative electric associations to the PUC. Second, the measure purports to




invalidate opt out actions, modify already-adopted RESs, make utilities retroactively subject to

RESs and subject municipally owned utilities and cooperative electric associations to full
regulation under all 29 sections of Article 2, Title 40 by the PUC (and not just the renewable
energy standard at C.R.S. § 40-2-124). For these reasons, petitioners request that the board set
this matter for rehearing and reverse its decision that this Initiative satisfies the single subject

requirement.

B. The Title Set by the Title Board is Misleading, Unfair and Unclear.

The Board’s chosen language for the titles and summary must be fair, clear, and accurate,
and the language must not mislead the voters. In re Ballot Title 1999-2000 #258(4), 4 P.3d
1094, 10987(0010. 2000). “In fixing titles and summary, the Board’s duty is to capture, in short
form, the proposal in plain, understandable, accurate language enabling informed voter choice.”
Id. (quoting In re Proposed Initiative for 1999-2000 #29, 972 P.2d 257, 266 (Colo. 1999)). Inre
Title, Ballot.Title and Submission Clause, and Summary for 1999-2000 #104, 987 P.2d 249
(Colo. 1999) (initiative’s “not to exceed” language, repeated without explanation or analysis in
summary, created unconstitutional confusion and ambiguity).

This requirement helps to ensure that voters are not surprised after an election to find that
an initiative included a surreptitious, but significant provision that was obfuscated by other
elements of the proposal. In the Matter of the Title, Ballot Title and Submission Clause for
Proposed Initiative 2001-02 #43, 46 P.3d 438, 442 (Colo. 2002). Eliminating a key feature of
the initiative from the title is a fatal defect if that omission may cause confusion and mislead

voters about what the initiative actually proposes. Id.; see also In re Ballot Title 1997-1998 #62,

961 P.2d at 1082; In re Proposed Initiative 1999-2000 #37, 977 P.2d 845, 846 (Colo. 1999)




(holding that titles and summary may not be presented to voters because more than one subject

and confusing).

For the following reasons, the title set by the Title Board is misleading, unfair and
unclear:

1. The Title is misleading, unfair and unclear in that it suggests all utilities in the
State of Colorado are subject to the same renewable energy standard, when municipally owned
utilities and cooperative electric associations are subject to different standards than other
qualifying retail utilities.

2. The Title is misleading, unfair and unclear in that it suggests that municipally
owned utilities and cooperative electric associations are not presently subject to any rencwable
energy standard, and that the measure purports to demand that such utilities meet the same
standard as all other qualifying retail utilities in the State of Colorado. In fact, many municipally
owned utilities and cooperative electric associations are subject to, and have implemented
renewable energy standards.

3. The Title fails to mention that municipally owned utilities are exempt from
regulation by the PUC not only by statute, but by Article XXV of the Colorado Constitution, and
that the measure purports to repeal both statutory and constitutional exemptions from PUC
regulation.

4. The Title fails to mention that it applies retroactively and constitutes an unlawful
ex post facto law inasmuch as it purports to hold municipally owned utilities and cooperative
electric associations to renewable energy standards which took effect beginning in 2007.

5. The Title fails to mention that the implementation of renewable energy standards

for municipally owned utilities and cooperative electric associations is presently addressed by




such utilities, and not by the PUC; and that the measure purports not only to create a new

renewable energy standard, but to give the PUC new authority to implement this standard.
6. The Title fails to mention that the measure purports to make all qualifying retail

utilities subject to regulation under all of Article 2, Title 40, and not just the renewable energy

standard set forth at C.R.S. § 40-2-124.

Please set a rehearing in this matter for the next Title Board Meeting.

Respectfully submitted this 28th day of April 2010.

GREENBERG TRAURIG, LLP

Douglas J. Fdednash, #18128
Christppher’J. Neumann, #29831

Petitioners” Addresses:

Robert N. McLennan
1100 W. 116th Avenue
Westminster, CC 80234

Kent Singer
5400 N. Washington Street
Denver, CO 80216

Dan Hodges

121 S. Tejon Street

Fifth Floor

Colorado Springs, CO 80947

Terrance G. Ross
P.O. Box 288
Franktown, CO 80116
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CERTIFICATE OF SERVICE

I hereby certify that on this 28th day of April 2010, a true and correct copy of the
foregoing JOINT MOTION FOR REHEARING was Hand Delivered and sent U.S. Mail as

follows to:

Mark G. Grueskin

Edward T. Ramey

1001 17th Street, Suite 1800
Denver, Colorado 80202

Cesuny Coo

Denise Coale
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RECEIVED

BALLOT TITLE BOARD f APR 28 2010 Y2y

= ELECTIONS
SECRETARY OF STATE
MOTION FOR REHEARING

IN RE PROPOSED INITIATIVE FOR 2009-2010 # 95 ("Renewable Energy Standards”)

The Proponents of Proposed Initiative for 2009-2010 # 95 ("Renewable Energy
Standards"), through their undersigned counsel, respectfully submit this Motion for Rehearing,
pursuant to C.R.S. §1-40-107(1), concerning the title and ballot title and submission clause set
for this initiative at the Title Board hearing on April 21, 2010.

1. The removal of exemptions for electric utilities proposed by this initiative is
applicable to the entirety of C.R.S. §40-2-124, rather than just the "electric resource standards”
of paragraph (1)(c) thereof as stated in the current title.

2. The terminology "electric tesource standards” has no commonly understood
meaning for the voters.

3. The commonly understood terminology by which the voters identify the
compendium of provisions of C.R.S. §40-2-124 —to which this initiative is applicable —is
"renewable energy standard." "Renewable energy standard” is the headnote to the entirety of
C.R.S. §40-2-124 (Ex. 1). "Renewable Energy Standard” was the headnote to Amendment 37 by
which C.R.S. §40-2-124 was presented to and adopted by the voters in 2004 (Ex. 2).
"Concerning Increased Renewable Energy Standards” was the title to House Bill 07-1281 passed
by the General Assembly to amend C.R.S. §40-2-124 1n 2007 (Ex. 3).

4. In light of the considerations set forth above, the Proponents request the following
revision to the title to this initiative (with a conforming revision to the ballot title and submission
clause):

An amendment to the Colorado Revised Statutes concerning the
application of specified-electric-resource-standardsColorado’s renewable energy
standard to all providers of retail electric service in the state, and, in connection
therewith, removing the existing exemption from the specified standards and from
regulation by the public utilities commission for certain municipally owned
utilities and cooperative electric associations and prohibiting a provider of retail
electric service from opting out of the speeified renewable energy standards

without permission from the Colorado public utilities commission.




Respectfully submitted April 28, 2010.

7, _
Mark G. Gruéskin

Edward T. Ramey

Isaacson Rosenbaum P.C.
1001 17" Street, Suite 1800
Denver, CO 80202
303-292-5656

Counsel for Proponents
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40-2-124. Renewable energy standard - definitions - net metering,

(1) Bach provider of retail electric service in the state of Colorado, other than municipally owned
utilities that serve forty thousand customers or less, shall be considered a qualifying retail utility. Each
qualifying retail utility, with ths exception of cooperative electric associations that have voted to exempt
themselves from commission jurisdiction pursuant to section 40-9.3:104 and municipally owned
utilities, shall be subject to the rules established under this article by the commission. No additional
regulatory authority of the commission other than that specifically contained in this section is provided
or implied. In accordance with article 4 of title 24, C.R.S., on or before October 1, 2007, the commission
shall revise or clarify existing rules to establish the following:

(8) Definitions of eligible energy resources that can be nsed to meet the standards. "Eligible energy
resources” means recycled energy and renewable energy resources. "Renewable energy resources”
means solar, wind, geothermal, biomass, new hydroelectricity with a nameplate rating of ten megawatts
or less, and hydroelectricity in existence on January 1, 2005, with a nameplate rating of thirty megawatis
or less. The commission shall determine, following an evidentiary hearing, the extent to which such
electric generation technologies utilized in an optional pricing program may be used to comply with this
standard, A fuel cell using hydrogen detived from an eligible energy resource is also an eligible electric
generation technology. Fossil and nuclear fuels and their derivatives are not eligible energy resources.
For purposes of this section:

(I) "Biomass" means:

(A) Nontoxic plant matter consisting of agricuitural crops or their byproducts, urban wood waste, mill
residue, slash, or brush;

(B) Animal wastes and products of animal wastes; or
(C) Methane produced at landfills orasa by-product of the treatment of wastewater residuals.

(ID) "Recycled energy" means energy produced by a generation unit with a nameplate capacity of not
more than fifteen megawatts that converts the otherwise lost energy from the beat from exhaust stacks or
pipes to electricity and that does not combust additional fossil fuel. "Recycled energy" does not include
energy produced by any system that uses energy, lost or otherwise, from a process whose primary
purpose is the generation of electricity, including, without limitation, any process involving engine-
driven generation or pumnped hydroelectricity generation.

(b) Standards for the design, placement, and management of electric generation technologies that use
eligible energy resources to ensure that the environmental impacts of such facilities are minimized.

(c) Electric resource standards:

(I) Except as provided in subparagraph (V) of this paragraph (c), the electric resource standards shail
require each qualifying retail utility to generate, or cause to be generated, electricity from eligible energy
resources in the following minimum amounts:

(A) Three percent of its retail electricity sales in Colorado for the year 2007,

(B) Five percent of its retail eleciricity sales in Colorado for the years 2008 through 2010;
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(C) Ten percent of its retail electricity sales in Colorado for the years 2011 through 2014;
(D) Fifteen percent of ifs retail electricity sales in Colorado for the years 2015 through 2019; and
(E) Twenty petcent of its retail electricity sales in Colorado for the years 2020 and thereafier.

(1D (A) Of the amounts in subparagraph (I) of this paragraph (c), at least four percent shall be derived
from solar electric generation technologies. At least one-half of this four percent shall be derived from
solar electric technologies located on-site at customers' facilities.

(B) Solar generating equipment located on-site at customers' facilities shall be sized to supply ne more
than one hundred twenty percent of the average annual consumption of electricity by the consumer at
that site. For purposes of this sub-subparagraph (B), the consumer's "site” shall include all contiguous
propetty owned or leased by the consumer, without regard to interruptions in contiguity caused by

easements, public thoroughfares, transportation rights-of-way, or utility rights-of-way.

(III) Bach kilowatt-hour of eleciricity generated from eligible energy resources in Colorado shall be
counted as one and one-quarter kilowatt-hours for the purposes of compliance with this standard.

(IV) To the extent that the ability of a qualifying retail utility to acquire eligible energy resources is
limited by a requirements contract with a wholesale electric supplier, the qualifying retail utility shall
acquire the maximum amount allowed by the contract. For any shortfalls to the amounts established by
the commission pursuant to subparagraph (I) of this paragraph (c), the qualifying retail utility shall
acquire an equivalent amount of either rencwable energy credits; documented and verified energy
savings through energy efficiency and conservation programs; or a combination of both. Any contract

entered into by a qualifying retail utility after December 1, 2004, shall not conflict with this article.

(V) Notwithstanding any other provision of law but subject to subsection (4) of this section, the electric |

resource standards shall require each cooperative electric association and municipally owned utility that
is a qualifying retail utility fo generate, or cause 0 be generated, electricity from eligible energy
resources in the following minimuim amounts:

(A) One perbent of its retail eleciricity sales in Colorado for the years 2008 through 2010;
(B) Three percent of retail electricity sales in Colorado for the years 2011 through 2014;
(C) Six percent of retail electricity sales in Colorado for the years 2015 through 2019; and
(D) Ten percent of retail electricity sales in Colerado for the years 2020 and thereafter.

(V1) Each kilowatt-hour of electricity generated from eligible energy resources at a community-based
project shall be counted as one and one-half Idlowatt-hours. For purposes of this subparagraph (VI),
"community-based project” means a project located n Colorado:

{A) That is owned by individual residents of a community, nonprofit organization, cooperative, local
government entity, or tribal council;

(B) The generating capacity of which does not exceed thirty megawatts; and

(C) For which there is a resolution of support adopted by the local governing body of each local
jurisdiction i which the project is to be located.

(VID) (A) For purposes of compliance with the standards set forth in subparagraph (V) of this paragraph.
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(c), each kilowatt-hour of renewable electricity generated from solar electric generation technologies
shall be counted as three kilowatt-hours.

(B) Sub-subparagraph (A) of this subparagraph (VII) applies only to solar electric technologies that
begin producing electricity prior to July 1, 2013. For solar electric technologies that begin producing
electricity on or after July 1, 2015, each kilowatt-hour of renewable electricity shall be counted as one
Kkilowatt-hour for purposes of compliance with the renewable encrgy standard.

(VIID) Each kilowait-hour of electiicity from eligible energy resources may take advantage of only one
of the methods for counting kilowatt-hours set forth in subparagraphs (11, (VI), and (VII) of this
paragrapi (c).

(d) A system of tradable renewable energy credits that may be used by a qualifying retail utility to
comply with this standard. The commission shall also analyze the effectiveness of utilizing any regional
system of renewable energy credits in existence at the time of its rule-making process and determine
whether the system is governed by rules that are consistent with the rules established for this article. The
commission shall not restrict the qualifying retail utility's ownership of renewable energy credits if the
qualifying retail utility complies with the eleciric Tesource standard of paragraph (c) of this subsection
(1) and does not exceed the retail rate impact established by paragraph (g) of this subsection (1).

(€) A standard rebate offer program, under which:

(I) Each qualifying retail utility, except for cooperative electric associations and municipally owned
ytilities, shall make available to its retail electricity customers 2 standard rebate offer of a minimum of
two dollars per wait for the installation of eligible solar eleciric generation on customers' premises up to
2 maximum of one hundred kilowatts per installation. Such offer shall allow the customer's retail
electricity consumption te be offset by the solar electricity generated. To the extent that solar electricity
generation exceeds the customer's consumption during a billing month, such excess electricity shall be
carried forward as a credit fo the following month's consumption. To the extent that solar electricity
generation exceeds the customer's consumption during a calendar year, the customer shall be reimbursed
by the qualifying retail utility at its average hourly incremental cost of electricity supply over the prior
twelve-month period unless the customer makes a one-time election, in writing, to request that the
excess electricity be carried forward as a credit from month fo month indefinitely until the customer
terminates service with the qualifying retail utility, at which time no payment shall be required from the
qualifying retail utility for any remaining excess electricity supplied by the customer. The qualifying
retail utility shall not apply urnreasonably burdensome intercormection requirements in connection with
this standard rebate offer. Eleciricity generated under this program shall be eligible for the qualifying
retail utility's compliance with this article.

(1) Sales of electricity to a consumer may be made by the owner or operator of the solar electric
generation facilitics located on the site of the consumer's property if the solar generating equipment is
sized to supply no more than one hundred twenty percent of the average annual consumption of
electricity by the consumer at that site. For purposes of this subparagraph {II), the consumer's site shall
include all contiguous property owned or leased by the consumer, without regard to inferruptions in
contiguity caused by easements, public thoroughfares, transportation rights-of-way, or utility rights-of-
way. If the solar electric generation facility is not owned by the consumer, then the qualifying retail
utility shall not be required by the commission to pay for the renewable energy credits generated by the
facility on any basis other than a metered basis. The owner or operator of the solar electric generation
facility shall pay the cost of installing the production meter.

(II1) The qualifying retail utility may establish one or more standard offers to purchase renewable energy
credits generated from the eligible solar electric generation on the customer's premises so long as the
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generation meets the size and location requirements set forth in subparagraph (II) of this paragraph (e)
and so long as the generation is five hundred kilowatts or less in size. When establishing the standard
offers, the prices for renewable energy credits should be set at levels sufficient to encourage increased
customer-sited solar generation in the size ranges covered by each standard offer, but at levels that will
still allow the qualifying retail wtility to comply with the electric resowrce standards set forth in
paragraph (c) of this subsecticn (1) without exceeding the retail rate impact limit in paragraph (g) of this
subsection (1). The comimission shall encourage qualifying retail utilities to design solar programs that
allow consumers of all income levels to obtain the benefits offered by solar electricity generation and
shall allow programs that are designed to extend participation to customers in market segments that have

not been responding to the standard offer progran.

(f) Polictes for the recovery of costs incurred with respect to these standards for qualifying retail utilities
that are subject to rate regulation by the commission. These policies shall provide incentives to
qualifying retail utilities to invest in eligible energy resources in the state of Colorado. Such policies
shall include:

(D) Allowing & qualifying retail utility to develop and own as utility rate-based property up to twenty-
five percent of the total new eligible energy resources the utility acquires from entering into power
purchase agreements and from developing and owning resources after March 27, 2007, if the new
eligible energy resources proposed to be developed and owned by the wutility can be constructed at
reasonable cost compared to the cost of similar eligible energy resources available in the market. The
qualifying retail utility shall be allowed to develop and own as utility rate-based property more than
twenty-five percent but not more than fifty percent of total new eligible energy resources acquired after
March 27, 2007, if the qualifying retail utility shows that its proposal would provide significant
economic development, employment, energy security, or other benefits to the state of Colorado. The
qualifying retail utility may develop and own these resources either by itself or jointly with other
owners, and, if owned jointly, the entire jointly owned resource shall count toward the percentage
limitations in this subparagraph (I). For the resources addressed in this subparagraph (I), the qualifying
retail utility shall not be required to comply with the competitive bidding requirements of the
commission's rules; except that nothing in this subparagraph (I) shall prectude the quatifying retail
utility from bidding to own a greater percentage of new eligible energy resources than permitted by this
subparagraph (). In addition, nothing in this subparagraph () shall prevent the commission from
waiving, repealing, or revising any commission rule in a manner otherwise consistent with applicable
law.

(I) Allowing qualifying retail utilities to earn an extra profit on their investment in eligible energy
resource technologies if these investments provide net economic benefits to customers as determined by
the commission. The allowable exira profit in any year shail be the qualifying retail utility’s most recent
commission authorized rate of return plus a bonus limited to fifty percent of the net economic benefit.

(I1I) Allowing qualifying retail utilities to earn their most recent commission authorized rate of return,
but no bonus, on investments in eligible energy resource techmologies if these investments do not
provide a net economic benefit to customers.

(IV) Considering, when the qualifying retail utility applies for a certificate of public convenience and
necessity under section 40-3-101, rate recovery mechanisms that provide for earlier and timely recovery
of costs prudently and reasonably incurred by the qualifying retail utility in developing, constructing,
and operating the eligible energy resource, including:

(A) Rate adjustment clanses until the costs of the eligible energy resource can be included in the utility's
base rates; and
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(B) A. current return on the utility's capital expenditures during construction at the utility's weighted
average cost of capital, including its most recently authorized rate of return on equity, during the
construction, startup, and operation phases of the eligible energy resource.

(V) If the commission approves the terms and conditions of an eligible energy resource contract between
the qualifying retail utilify and another party, the contract and its terms and conditions shall be deemed
to be a prudent investment, and the commission shall approve retail rates sufficient to recover all just
and remsonable costs associated with the comtract. All contracts for acquisition of eligible energy
resources shall have a minimum term of twenty years; except that the confract term may be shortened at
ihe sole discretion of the seller. All contracts for the acquisition of renewable energy credits from solar
electric technologies located on site at customer facilities shall also have a minimum term of twenty
years; except that such contracts for systems of between one hundred kilowatts and one megawatt may

have a different term if mutually agreed to by the parties.

(VI) A requirement that qualifying retail utilities consider proposals offered by third parties for the sale
of renewable energy or renewable energy credits. The commission may develop standard terms for the
submission of such proposals. -

(g) Retail rate impact rule:

(I) Bxcept as otherwise provided in subparagraph (IV) of this paragraph (g), for each qualifying utility,
the commission shall establish a maximum retail rate impact for this section of two percent of the total
electric bill annually for each customer. The retail rate impact shall be determined net of new alternative
sources of electricity supply from noneligible energy resources that are reasonably available at the time
of the determination. If the retail rate impact does not exceed the maximum impact permitted by this
paragraph (g), the qualifying utility may acquire more than the minimum amount of eligible energy
resources and renewable energy credits required by this section.

(IT) Each wholesale energy provider shall offer to its wholesale customers that are cooperative electric
associations the opportunity to purchase their load ratio share of the wholesale energy provider's
electricity from eligible energy resources. If a wholesale customer agrees t0 pay the full costs associated
with the acquisition of eligible energy resources and associated renewable energy credits by its
wholesale provider by providing notice of its intent to pay the full costs within sixty days after the
wholesale provider extends the offer, the wholesale customer shall be entitled to receive the appropriate
credit toward the renewable energy standard as well as any associated renewable energy credits. To the
extent that the full costs are not recovered from wholesale customers, a qualifying retail utility shall be
entitled to recover those costs from retail customers.

(III) Subject to the maximum retail rate impact permitted by this paragraph (g), the qualifying retail
utility shall have the discretion to determine, in a nondiseriminatory manner, the price it will pay for
renewable energy credits from on-site customer facilities that are no larger than one hundred kilowatts.

(IV) For cooperative electric associations, the maximum retail rate impact for this section is one percent
of the total electric bill anaually for each customer.

(h) Annual reports. Each qualifying retail utility shall submit to the commission an annual report that
provides information relating to the actions talken to comply with this article including the costs and
benefits of expenditures for renewable energy. The report shall be within the time prescribed and in a
format approved by the commission.

(i) Rules necessary for the administration of this article including enforcement mechanisms necessary to
ensure thai each qualifying retail utility complies with this standard, and provisions governing the
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imposition of administraiive penalties assessed after a hearing held by the commission. pursuant o
section 40-6-109. The commission shall exempt a qualifying retail utility from administrative penalties
for an individual compliance year if the wtility demonstrates that the retail rate impact cap described in
paragraph (g) of this subsection (1) has been reached and the utility has not achieved full compliance
with paragraph (c) of this subsection (1). Under no circumstances shall the costs of administrative
penalties be recovered from Colorado retail customers.

(1.5) Notwithstanding any provision of law to the contrary, paragraph (e} of subsection (1) of this
section shall not apply to a municipally owned utility or to a cooperative electric assoctation.

(2) (Deleted by amendment, L. 2007, p. 257, § 1, effective March 27, 2007.)

(3) Each municipally owned electric utility that is a qualifying retail utility shall implement a renewable
energy standard substantially similar to this section. The municipally owned utility shall submit a
statement to the commission that demonstrates such municipal utility has a substantially similar
renewable energy standard. The statement submitted by the municipally owned utility is for
informational purposes and is not subject to approval by the commission. Upon filing of the certification
statement, the municipally owned utility shall have no further obligations under subsection (1) of this
section. The renewable energy standard of a municipally owned utility shall, at a minimum, meet the
following criteria:

(a) The eligible energy resources shall be limited to those identified in paragraph (a) of subsection (1) of
this section;

(b) The percentage requirements shall be equal to or greater in the same years than those identified in
subparagraph (V) of paragraph (c) of subsection (1) of this section, counted in the manner allowed by
said paragraph (c¢); and ‘

(c) The utitity must have an optional pricing progtam in effect that allows retail customers the option to
support through utility rates emerging renewable energy technologies.

(4) For municipal utilities that become qualifying retail utilities after December 31, 2006, the percentage
requirements identified in subparagraph (V) of paragraph (c) of subsection. (1) of this section shall begin
in the first calendar year following qualification as follows:

(a) Years one through three: One percent o retail electricity sales,

(b) Years four through seven: Three percent of retail electricity sales;

(c) Years eight through twelve: Six percent of retail electricity sales; and

{d) Years thirteen and thereafter: Ten percent of retail electricity sales.

(5) Procedure for exemption and inclusion - ejection.

(a) (Deleted by amendment, L. 2007, p. 257, § 1, effective March 27, 2007.)

(b) The board of directors of each municipally owned electric utility net subject to this section may, at
its option, submit the question of its inclusion in this section to its consumers on a one meter equals one
vote basis. Approval by a majority of those voting in the election shall be required for such inclusion,
providing that a minimum of twenty-five percent of eligible consumers participates in the election.

(5.5) Each cooperative electric association that is a qualifying retail uiility shall submit an annual
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(B} Commercial or industrial customer-generators to generate electricity subject to net metering up to
twenty-five kilowatts.

Somrce: Initiated 2004: Entire section added, see L. 2005, p. 2337, effective December 1, 2004,
proclamation of the Governor issued December 1, 2004. L. 2005: Entire section amended, p. 234, § 1,
effective August 8; (6) added by revision, see L. 2005, p. 2340, § 3. L. 2007: Entire section amended, p.
257, § 1, effective March 27. L. 2008: (7) added, p. 190, § 3, effective August 5. L. 2009: DO(eXID, (1)
(e), and (1)(D(V) amended and (1.5) added, (SB 09-051), ch. 157, p. 678, § 11, effective September 1.

Editor's note: (1) A declaration of infent was contained in the initiated measure, Amendment 37, and is
reproduced befow.

SECTION 1. Legislative decfaration of intent:

Energy is crifically impartant to Coiorado's welfare and development, and its use has a profound impact on the
economy and environment. Growth of the state's population and ecohomic base will continue fo create a need for
new energy resources, and Colorado's renewable energy resources are currently underutilized.

Therefore, in order to save consumers and businesses money, aifract new businesses and jobs, promote
developmant of rural economies, minimize water use for electricity generation, diversify Colorado's energy
resources, reduce the impact of volatile fuel prices, and improve the natural environment of the state, it is in the
best interests of the citizens of Colorado to develop and utilize renewable enargy resources fo the maximum
practicable extent.

{2) This initiated measure was approved by a vote of the registered electors of the state of Colorads on November
2, 2004. The vote count for the measurs was as foliows:

FOR: 1,066,023

AGAINST. 922,577

(3) Section 12 of chapter 157, Session Laws of Colorade 20083, provides that the act amending subsections (1)(c}
(D, (1)(e), and (1){H(V) and adding subsection (1.5) applies to agreements entered into on or after September 1,
2009. The act was passed without a safety clause and the act, or porticns thereof, may not take effect if the

people exercise their right fo petition under article V, section 1 (3) of the state constitution. For an explanation
concerning the effective date, see page ix of this volume.
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AMENDMENT 37
RENEWABLE ENERGY REQUIREMENT

Ballot Title: An amendment to the Colorado revised statutes concerning renewable
energy standards for large providers of retail electric service, and, in connection
therewith, defining clighle renewable energy resources to include solar, wind,
geothermal, biomass, small hydroelectricity, and hydrogen fuel cells; requiring that a
percentage ofretail electricity sales be derived from renewable sources, begiming with
3% in the year 2007 and increasing to 10% by 2015; requiring utilities to offer
customers a rebate of $2.00 per watt and other incentives for solar electric generation;
providing incentives for utilities to invest in renewable energy resources that provide
net economic benefits to customers; Iimiting the retail rate fmpact of renewable energy
resources to 50 cents per month for residential customers; requiring public utilities
commission rules to estzblish major aspects of the measure; prohibiting utilities from
using condemnation or eminent domain to acquire Iand for generating facilities used to
meet the standards; requiring utilities with requirements contracts to address shortfalls
from the standards; and specifying election procedures by which the customers ofa
utility may opt out of the requirements of this amendment,

Text of Proposal:
Be it enacted by the People of the State of Colorado:
SECTION 1. Legislative declaration of intent:

Energy is critically important to Colorado's welfare and development, and its use
has a profound impact on the economy and environment. Growth of the state's
poprlation and economic base will continue to create a need for new energy resources,
and Colorado's renewable energy resources are currently underutilized.

Therefore, in order to save consumers and businesses money, attract new businesses
and jobs, promote developiment of rural ecopomies, minirmize water use for electricity
generation, diversify Colorado's energy resources, reduce the impact of volatile fuel
prices, and fmprove the natural environment of the state, it is in the best interests of the
citizens of Colorado to develop and utilize renewable energy resources to the maximurm
practicable extent.
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SECTION 2. Article 2 of title 40, Colorado Revised Statutes, is amended BY THE
ADDITION OF THE FOLLOWING NEW SECTIONS to read:

ARTICLE 2
Renewable Energy Standard

40-2-124. Renewable Energy Standard. (1) EACH PROVIDER OF RETAHL ELECTRIC
SERVICE IN THE STATE OF COLORADO THAT SERVES OVER 40,000 CUSTOMERS SHALL BE
CONSIDERED A QUALIFYING RETAIL UTILITY AND SHALL BE SUBJECT TO THE RULES
ESTABLISHED UNDER THIS ARTICLE BY THE PUBLIC UTILITIES COMMISSION OF THE STATE
OF CoLORADO (COMMISSION). NO ADDITIONAL REGULATORY AUTHORITY OF THE
COMMISSION OTHER THAN THAT SPECIFICALLY CONTAINED HEREIN IS PROVIDED OR
IMPLIED. IN ACCORDANCE WITH ARTICLE 4 OF TITLE 24, C.R.S.,ON OR BEFORE APRIL 1,
2005, THE COMMISSION SHALL INITIATE ONE OR MORE RULEMAXING PROCESSES TO
ESTABLISH THE FOLLOWING:

(A) DEFINITIONS OF ELIGIBLE RENEWABLE ENERGY RESOURCES THAT CAN BE USED TO
MEET THE STANDARDS, ELIGIBLE RENEWARLE ENERGY RESOURCES ARE SOLAR, WIND,
GEOTHERMAL, BIOMASS, AND HYDROELECTRICITY WITH A NAMEPLATE RATING OF 10
MEGAWATTS OR LESS. THE COMMISSION SHALL DETERMINE, FOLLOWING AN
EVIDENTIARY HEARING, THRE EXTENT THAT SUCH ELECTRIC GENERATION TECHNOLOGIES
UTILIZED IN AN OPTIONAL PRICING PROGRAM MAY BE USED TO COMPLY WITH THIS
STANDARD. A FUEL OELL USING HYDROGEN DERIVED FROM THESE ELIGIBLE RESOURCES
IS ALSO AN ELIGIBLE ELECTRIC GENERATION TECHNOLOGY. FOSSIL AND NUCLEAR FUELS
AND THEIR DERIVATIVES ARE NOT ELIGIBLE RESOURCES. FURTHER, "BIOMASS" SHALL
BE DEFINED TO MEAN:

(I) NONTOXIC PLANT MATTER THAT IS THE BYPRODUCT OF AGRICULTURAL CROYS,
URBAN WOOD WASTE, MILL RESIDUE, SLASH, OR BRUSH;

(IT) ANDMAL WASTES AND PRODUCTS OF ANIMAL WASTES; OR

(IID METHANE PRODUCED AT LANDFILLS OR AS A BY-FRODUCT OF THE TREATMENT
OF WASTEWATER RESIDUALS.

(B) STANDARDS FOR THE DESIGN, PLACEMENT AND MANAGEMENT OF ELECTRIC
GENERATION TECHNOLOGIES THAT USE ELIGIBLE RENEWABLE ENERGY RESOURCES TO
ENSURE THAT THE ENVIRONMENTAL IMPACTS OF SUCH FACILITIES ARE MINIMIZED.

(c) (T} ELECTRIC RESOURCE STANDARDS FOR RENEWABLE ENERGY RESOURCES. THE
FLECTRIC RESOURCE STANDARD SHALL REQUIRE EACH QUALIFYING RETAIL UTILITY TO
GENERATE, OR CAUSE TO BE GENERATED, ELECTRICITY FROM ELIGIBLE RENEWABLE
ENERGY RESOURCES IN¥ THE FOLLOW ING MINIMUM AMOUNTS!
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(A) 3% OF ITS RETAIL ELECTRICITY SALES IN COLORADO FOR THE YEARS 2007
THROUGH 201{;

(B) 6% OF ITS RETAIL ELECTRICITY SALES IN COLORADO FOR THE YEARS 2011
THROUGH 2014;

(C) 10% OF ITS RETAIL ELECTRICITY SALES IN COLORADO FOR THE YEARS 2015 aND
THEREAFTER.

(If) OF THE AMOUNTS IN SUBPART (C}T), AT LEAST 4% SHALL BE DERIVED FROM
SOLAR ELECTRIC GENERATION TECHENOLOGIES. AT LEAST ONE-HALF OF THIS 4% SHALL
BE DERIVED FROM SOLAR ELECTRIC TECHNOLOGIES LOCATED ON-SITE AT CUSTOMERS’
FACILITIES.

(TII) EACHKILOWATT-HOUR OF RENEW ABLE ELECTRICITY GENERATED TN COLORADO
SHALLBE COUNTED AS 1.25 KILOWATT-HOURS FOR THE PURPOSES OF COMPLIANCE WITH
THIS STANDARD.

(IV) To THE EXTENT THAT THE ABILITY OF A QUALIFYING RETAIL UTILITY TO
ACQUIRE ELIGBLE RENEWABLE ELECTRIC GENERATION IS LIMITED BY A REQUIREMENTS
CONTRACT WITH A WHOLESALE ELECTRIC SUPPLIER, THE QUALIFYING RETAIL UTILITY
SHALL ACQURE THE MAXIMUM AMOUNT ALLOWED BY THE CONTRACT. FOR ANY
SHORTFALLS TO THE AMOUNTS ESTABLISHED BY THE COMMISSION PURSUANT TO PART
(C)(I), THE QUALIFYING RETAIL UTILITY SHALL ACQUIRE AN EQUIVALENT AMOUNT OF
EITHER (I) RENEWABLE ENERGY CREDITS, (II) DOCUMENTED AND VERIFIED ENERGY
SAVINGS THROUGH ENERGY EFFICEENCY AND CONSERVATION PROGRAMS, OR (III) A
COMBINATION OF BOTH, ANY CONTRACT ENTERED INTO BY A QUALIFYING RETAIL
UTILITY AFTER THE EFFECTIVE DATE OF THIS ARTICLE SHALL NOT CONFLICT WITH THIS
ARTICLE.

(D) A SYSTEM OF TRADABLE RENEWABLE ENERGY CREDITS THAT MAY BE USED BY A
QUALIFYINGRETAIL UTILITY TO COMPLY WITH THIS STANDARD. THE COMMISSION SHALL
ALSO ANALYZE THE EFFECTIVENESS OF UTILIZING ANY REGIONAL SYSTEM OF
RENEWABLE ENERGY CREDITS IN EXISTENCE AT THE TIME OF ITS RULEMAXKING PROCESS
AND DETERMINE IF THE SYSTEM IS GOVERNED BY RULES THAT ARE CONSISTENT WITH THE
RULES ESTABLISHED FOR THIS ARTICLE.

(E) A STANDARD REBATE OFFER PROGRAM. EACH QUALIFYING RETAIL UTILITY SHALL
MAKE AVAILABLE TG ITS RETAIL ELECTRICITY CUSTOMERS A STANDARD REBATE OFFER
OF A MINIMUM OF $2.00 PER WA TT FOR THE INSTALLATION OF ELIGIBLE SOLAR ELECTRIC
GENERATION ON CUSTOMERS' PREMISES UP TO A MAXIMUM OF ONE-HUNDRED
KILOWATTS PER INSTALLATION. SUCH OFFER SHALL ALLOW CUSTOMER'S RETAIL
FIECTRICITY CONSUMPTION TO BE OFFSET BY THE SOLAR ELECTRICITY GENERATED. TO
THE EXTENT THAT SOLAR ELECTRICITY GENERATION EXCEEDS THE CUSTOMER'S
CONSUMPTION DURIN G A BILLING MON'TH, SUCH EXCRSS ELECTRICITY SHALL BE CARRIED

-
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FORWARD AS A CREDIT TO THE FOLLOWING MONTH'S CONSUMPTION. TO THE EXTENT
THAT SOLAR ELECTRICITY GENFRATION EXCEEDS THE CUSTOMER'S CONSUMPTION
DURING A CALENDAR YEAR, THE CUSTOMER SHALL BE REIMBUR SED BY THE QUALIFYING
RETATL UTILITY AT ITS AVERAGE HOURLY INCREMENTAL COST OF ELECTRICITY SUPPLY
OVER THE PRIOR TWELVE MONTH PERIOD. THE QUALIFYING RETAIL UTILITY SHALLNOT
APPLY UNREASONABLY BURDENSOME INTERCONNECTION REQUIREMENTS IN
CONNECTION WITH THIS STANDARD REBATE OFFER. ELECTRICITY GENERATED UNDER
THIS PROGRAM SHALL BE ELIGIBLE FOR THE QUALIFYING RETAIL UTILITY'S COMPLIANCE
WITH THIS ARTICLE.

(F) POLICIES FOR THE RECOVERY OF COSTS INCURRED WITH RESPECT TO THESE
STANDARDS FOR QUALIFYING RETAIL UTILITIES THAT ARE SUBJECT TO RATEREGULATION
BY THE COMMISSION. SUCH POLICIES SHALLINCLUDE:

(I) ALLOWING QUALIFYING RETAIL UTILITIES TO EARN AN EXTRA PROFIT ON THEIR
INVESTMENT IN RENEWABLE ENERGY TECHNOLOGIES TF THESE INVESTMENTS PROVIDE
NET ECONOMIC BENEFITS TO CUSTOMERS AS DETERMINED BY THE COMMISSION. THE
ALLOWARLE EXTRA PROFIT IN ANY YBAR SHALL BE THE QUALIFYING RETAIL UTILITY'S
MOST RECENT COMMISSION AUTHORIZED RATE OF RETURN PLUS A BONUS LIMITED TO

50% OF THE NET ECONCMIC BENEFIT.

(IT) ALLOWING QUALIFYING RETAIL UTILITIES T0 EARN THER MOST RECENT
COMMISSION AUTHORIZED RATE OF RETURN, BUT NO BONUS, ON INVESTMENTS IN
RENEWABLE ENERGY TECHNOLOGIES IF THESE INVESTMENTS DO NOT PROVIDE A NET
BCONOMIC BENEFIT TO CUSTOMERS.

(111} IF THE COMMISSION APPROVES THE TERMS AND CONDITIONS OF A RENEWABLE
ENERGY CONTRACT BETWEEN THE QUALIFYING RETAD., UTILITY AND ANOTHER PARTY,
THERENEWABLE ENERGY CONTRACT AND ITS TERMS AND CONDITIONS SHALLBE DEEMED
TO BE A PRUDENT INVESTMENT, AND THE COMMISSION SHALL APPROVE RETAIL RATES
SUFFICIENT TO RECOVER ALL JUST AND REASONABLE COSTS ASSOCIATED WITH THE
CONTRACT. ALL CONTRACTS FOR ACQUISITION OF ELIGIBLE RENEWABLE ELECTRICITY
SHALL HAVE A MINIMUM TERM OF 20 YEARS. ALL CONTRACTS FOR THE ACQUISITION OF
RENEWABLE ENERGY CREDITS FROM SOLAR ELECTRIC TECHNOLOGIES LOCATED ON SITE
AT CUSTOMER FACILITIES SHALL ALSO HAVE A MINIMUM TERM OF TWENTY YEARS.

(IV) A REQUIREMENT THAT QUALIFYING RETAIL UTILITIES CONSIDER PROPOSALS
OFFERED BY THIRD PARTIES FOR THE SALE OF RENEW ABLR ENERGY AND/OR RENEWABLE
ENERGY CREDITS. THE COMMISSION MAY DEVELOP STANDARD TERMS FOR THE
SUBMISSION OF SUCH PROPOSALS.

(G) RETAIL RATE IMPACT RULE. THE COMMISSION SHALL ANNUALLY ESTABLISH A
MAXIMUM RETAIL RATE IMPACT FOR THIS SECTION OF 50 CENTS ($0.50) PER MONTH FOR
THE AVERAGE RESIDENTIAL CUSTOMER OF A QUALIFYING RETAIL UTILITY. THE RETAIL
RATE IMPACT SHALL BE DETERMINED NET OF NEW NON-RENEWABLE ALTERNATIVE
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SOURCES OF ELECTRICITY SUPPLY REASONABLY AVAILABLE AT THE TIME OF THE
DETERMINATION.

(H) ANNUAL REPORTS. EBACH QUALIFYING RETAIL UTILITY SHALL SUBMIT TO THE
COMMISSION AN ANNUAL REPORT THAT PROVIDES INFORMATION RELATING TO THE
ACTIONS TAKEN TO COMPLY WITH THIS ARTICLE INCLUDING THE COSTS AND BENEFITS
OF EXPENDITURES FOR RENEWABLE ENERGY, THE REPORT SHALL BE WITHIN THE TIME
PRESCRIBED AND IN A FORMAT APPROVED BY THE COMMISSION.

() RULES N2CESSARY FOR THE ADMINISTRATION OF THIS ARTICLE INCLUDING
ENFORCEMENT MECHANISMS NECESSARY TO ENSURE THAT EACH QUALIFYING RETAIL
UTILITY COMPLIES WITIH THIS STANDARD; AND PROVISIONS GOVERNING THE IMPOSITION
OF ADMINISTRATIVE PENALTIES ASSESSED AFTER A HBARING HELD BY THE COMMISSION
PURSUANT TO SECTION 40-6-109. UNDER NO CIRCUMSTANCES SHALL THE COSTS OF
ADMINISTRATIVE PENALTIES BE RECOVERED FROM COLORADO RETAIL CUSTOMERS.

(2) THE COMMISSION SHALL ESTABLISH ALL RULES CALLED FOR iN SUBSECTIONS ()
THROUGH (G) OF THIS SECTION BY MARCH 31, 2006.

(3) IF A MUNICIPALLY OWNED ELECTRIC UTILITY OR A RURAL ELECTRIC COOPERATIVE
IMPLEMENTS A RENEWABLE ENERGY STANDARD SUBSTANTIALLY SIMILAR TO THIS
SECTION 40-2-124, THEN THE GOVERNING BODY OF TEE MUNICIPALLY OWNED ELECTRIC
{ITILITY OR RURAL ELECTRIC COOPERATIVE MAY SELF-CERTIFY ITS RENEWABLE ENERGY
STANDARD AND UPON SELF-CERTIFICATION WILL HAVE NO OBLIGATIONS UNDER THIS
ARTICLE. THE MUNICIPALLY OWNED UTILITY OR COOPERATIVE SHALL SUBMIT A
STATEMENT TO THE COMMISSION THATDEMONSTRATES SUCH UTILITY OR COOPERATIVE
HAS A SUBSTANTIALLY SIMILAR RENEWABLE ENERGY STANDARD. IN ORDER FOR SUCH
UTILITY OF. COOPERATIVE TO SELF-CERTIFY, SUCH RENEWABLE ENERGY STANDARD
SHALL, AT A MINIMUM, MEET THE FOLLOWING CRITERIA:

(A) THE ELIGIBLE RENEWABLE ENERGY RESOURCES MUST BE LIMITED TO THOSE
IDENTIFIED IN SUBSECTION 40-2-124(1){(A),

(B) THE PERCENTAGE REQUIREMENTS MUST BE EQUAL TO OR GREATER IN THE SAME
YEARS THAN THOSE IDENTIFIED IN SUBSECTION 40-2-124(1)(C)(I), AND

(C) THE UTILIT'Y MUST HAVE AN OPTIONAL PRICING PROGRAM IN EFFECT THAT ALLOWS
RETATL CUSTOMERS THE OPTION TO SUPPORT THROUGH UTILITY RATES EMERGING
RENEWABLE ENERGY TECHNOLOGIES.

{4} PROCEDURE FOR EXEMPTION AND INCLUSION - ELECTION.

(A) THE BOARD OF DIRECTORS OF BACH QUALIFYING RETAIL UTILITY SUBJECT TO
SECTION 40-2-124 MAY, AT ITS OPTION, SUBMIT THE QUESTION OF ITS EXEMPTION FROM
SECTION 40-2-124 CRS, TO ITS CONSUMERS ON A ONE METER EQUALS ONE VOTE BASIS,
APPROVALBY A MAJORITY OF THOSE VOTING IN THE BLECTION SHALL BE REQUIRED FOR
SUCH EXEMPTION, PROVIDING THAT A MINIMUM OF 25% OF ELIGIBLE CONSUMERS
PARTICIPATES IN THE ELECTION. :
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BY REPRESENTATIVE(S) Pommer and Witwer, Benefield, Borodkin,
Buescher, Butcher, Casso, Cerbo, Fischer, Frangas, Gagliardi, Garcia,
Gibbs, Green, Hicks, Jahn, Kefalas, Kerr A., Kerr J., Labuda, Levy,
Looper, Madden, Marostica, Marshall, Massey, McFadyen, McGihon,
McKinley, Merrifield, Peniston, Primavera, Rice, Riesberg, Robetts,
Solano, Summers, Todd, Vaad, Carroll M., Carroll T., Hodge, Romanoff,
Sonnenberg, Soper, Weissmann, Gallegos, Liston, Stafford, and White;
also SENATOR(S) Schwartz, Bacon, Boyd, Fitz-Gerald, Gordon, Groff,
Johnson, Keller, Kester, Morse, Romer, Shaffer, Tapia, Tochtrop, Tupa,
Veiga, Williams, and Windels.

CONCERNING INCREASED RENEWABLE ENERGY STANDARDS.

Be it enacted by the General Assembly of the State of Colorado:

SECTION i. 40-2-124, Colorado Revised Stafutes, is amended to
read:

49-2-124. Renewable erergy standard. (1) Each provider ofretail
electric service in the state of Colorado, that-serves—over OTHER THAN
MUNICIPALLY OWNED UTILITIES THAT SERVE forty thousand customers OR
LESS, shall be considered a qualifying retail utility. Each qualifying retail
utility, with the exception of cooperative electric associations that have

Capital letters indicate new material added to existing statutes;! dashes through words indicate
deletions from existing statutes and such material not part of act.




voted to exempt themselves from commission jurisdiction pursuant to
section 40-9.5-104 and municipally owned utilities, shall be subject to the
rules established under this article by the commission. No additional
regulatory authority of the commission other than that specifically contained
herein IN THIS SECTION is provided or implied. In accordance with article
4 of title 24, C.R.S., on or before Aprit-1;-2665 OCTOBER 1, 2007, the
commission shall intitateone—ormore rrberakingprocesses REVISE OR
CLARIFY EXISTING RULES to establish the following:

(2) Definitions of eligible remewable energy resources that can be
used to mest the standards. "Eligible remewable energy resources” are
MEANS RECYCLED ENERGY AND RENEWABLE ENERGY RESOURCES.
"RENEWABLE ENERGY RESOURCES" MEANS solar, wind, geothermal,
biomass, new hydroelectricity with a nameplate rating of ten megawatts ot
less, and hydroelectricity in existence on January 1,2005, with a nameplate
rating of thirty megawatts or less. The commission shall determine,
following an evidentiary hearing, the extent to which such electric
generation technologies utilized inan optional pricing program may be used
to comply with this standard. A fuel cell using hydrogen derived from these
AN eligible resources ENERGY RESOURCE is also an eligible electric
generation technology. Fossil and nuclear fuels and their derivatives are not
eligible ENFRGY resources. Further FOR PURPOSES OF THIS SECTION:

(I) "Biomass" shatt-be-defined tomean MEANS:

5 (A) Nontoxic plant matter consisting of agricultural crops or their
byproducts, urban wood waste, mill residue, slash, or brush;

&5 (B) Animal wastes and produicts of animal wastes; or

15 (C) Methane produced at landfills or as a by-product of the
treatment of wastewater residuals.

(I) "RECYCLED ENERGY" MEANS ENERGY PRODUCED BY A
GENERATION UNIT WITH A NAMEPLATE CAPACITY OF NOT MORE THAN
RIFTEEN MEGAWATTS THAT CONVERTS THE OTHERWISE LOST ENERGY FROM
THE HEAT FROM EXHAUST STACKS OR PIPES TO ELECTRICITY AND THAT DOES
NOT COMBUST ADDITIONAL FOSSIL FUEL. "RECYCLED ENERGY" DOES NOT
INCLUDE ENERGY PRODUCED BY ANY SYSTEM THAT USES ENERGY, LOST OR
OTHERWISE, FROM A PROCESS WHOSE PRIMARY PURPOSE I8 THE GENERATION
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OF ELECTRICITY, INCLUDING, WITHOUT LIMITATION, ANY PROCESS
INVOLVING ENGINE-DRIVEN GENERATION OR PUMPED HYDROELECTRICITY
GENERATION.

(b) Standards for the design, placement, and management of electric
generation technologies that use eligible remewabte energy resources to
ensure that the environmental impacts of such facilities are minimized.

(c) 5 Electric resource standards: forrenewableenergy resources:

(D) EXCEPT ASPROVIDED IN SUBPARAGRAPH (V) OF THIS PARAGRAPH
(c), the electric resource standards shall require each qualifying retail utility
to generate, or cause to be generated, electricity from eligible renewable
energy resources in the following minimum amounts:

(A) Three percent of its retail electricity sales in Colorado for the

years YEAR 2007; throughr2610;

(B) FIVE PERCENT OF ITS RETAIL ELECTRICITY SALES IN COLORADO
FOR THE YEARS 2008 THROUGH 2010;

B3 (C) Six TEN percent of its retail electricity sales in Colorado for
the years 2011 through 2014;

€3 (D) Ter FIFTEEN percent of its retail electricity sales in Colorado
for the years 2015 and-thereafter: THROUGH 2019; AND

() TWENTY PERCENT OF ITS RETAIL ELBCTRICITY SALES IN
COLORADO FOR THE YEARS 2020 AND THEREAFTER.

(II) Of the amounts in subparagraph () of paragraph (c) of this
subsection (1), at least four percent shall be derived from solar electric
generation technologies. At least one-balf of this four percent shall be
derived from solar electric technologies located on-site at customers'
facilities.

(1) Each kilowatt-hour of renewable electricity generated FROM
BLIGIBLE ENERGY RESOURCES in Colorado shall be counted as one and
one-quarter kilowatt-hours for the purposes of compliance with this
standard.
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(IV) To the extent that the ability of a qualifying retail utility to
acquire eligible renewabteetectric-generation ENERGY RESOURCES is limited
by arequirements contract with a wholesale electric supplier, the qualifying
retail utility shail acquire the maximum amount allowed by the contract.
For any shortfalls to the amounts established by the commission pursuant
to subparagraph (I) of THIS paragraph (c), of-this—subsection—<ty; the
qualifying retail utility shall acquire an equivalent amount of either
renewable energy credits; documented and verified energy savings through
enerey efficiency and conservation programs; or a combination of both.
Any contract entered into by a qualifying retail utility after December 1,
2004, shall not conflict with this article.

(V) NOTWITHSTANDING ANY OTHER PROVISION OF LAW BUT SUBJECT
TO SUBSECTION (4) OF THIS SECTION, THE ELECTRIC RESOURCE STANDARDS
SHALL REQUIRE EACH COOPERATIVE ELECTRIC ASSOCIATIONS AND
MUNICIPALLY QWNED UTILITIES TEAT ARE QUALIFYING RETAIL UTILITIES TG
GENERATE, OR CAUSE TO BE GENERATED, ELECTRICITY FROM ELIGIBLE
ENERGY RESOURCES IN THE FOLLOWING MINIMUM AMOUNTS:

(A) ONEPERCENT OF ITS RETAIL ELECTRICITY SALES IN COLORADO
FOR THE YEARS 2008 THROUGH 2010;

(B) THREE PERCENT OF RETAIL ELECTRICITY SALES IN COLORADO
FOR THE YEARS 2011 THROUGH 2014;

(C) SIX PERCENT OF RETAIL ELECTRICITY SALES IN COLORADO FOR
THE YEARS 2015 THROUGH 2019; AND

(D) TENPERCENT OF RETAIL ELECTRICITY SALES IN COLORADQFOR
THE YEARS 2020 AND THEREAFTER.

(VD) EACH KILOWATT-HOUR OF ELECTRICITY GENERATED FROM
ELICBLE ENERGY RESOURCES AT A COMMUNITY-BASED PROJECT SHALL BE
COUNTED AS ONE AND ONE-HALF KILOWATT-HOURS. FOR PURPOSES OF THIS
SUBPARAGRATH (VI), "COMMUNITY-BASED PROJECT" MEANS A PROIECT
LOCATED IN COLORADO:

(A) THAT IS OWNED BY INDIVIDUAL RESIDENTS OF A COMMUNITY,

NONPROFIT ORGANIZATION, COOPERATIVE, LOCAL GOVERNMENT ENTITY, OR
TRIBAY, COUNCIL;
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(B) THE GENERATING CAPACITY OF WHICH DOES NOT EXCEED THIRTY
MEGAWATTS; AND

(C) FOR WHICH THERE IS A RESOLUTION OF SUPPORT ADOPTED BY
THE LOCAL GOVERNING BODY OF EACH LOCAL JURISDICTION IN WHICH THE
PROIECT IS TO BE LOCATED.

(VID) (A} FORPURPOSES OF COMPLIANCE WITH THE STANDARDS SET
FORTH IN SUBPARAGRAPH (V) OF THIS PARAGRAPH (c), EACH
KILOWATT-HOUR OF RENEWABLE ELECTRICITY GENERATED FROM SOLAR
ELECTRIC GENERATION THCHNOLOGIES SHALL BE COUNTED AS THREE
KILOWATT-HOURS.

(B) SUB-SUBPARAGRAPH (A) OF THIS SUBPARAGRAPH (VII) APPLIES
ONLY TO SOLAR ELECTRIC TECHNOLOGIES THAT BEGIN PRODUCING
ELECTRICITY PRIOR TO JULY 1, 2015. FOR SOLAR ELECTRIC TECHNOLOGIES
THAT BEGIN PRODUCING ELECTRICITY ON OR AFTER JULY 1, 2015, BACH
KILOWATT-EOUR OF RENEWARLE ELECTRICITY SHALL BE COUNTED AS ONE
KILOWATT-HOUR FOR PURPOSES OF COMPLIANCE WITH THE RENEWABLE
ENERGY STANDARD.

(VIII) EACH KILOWATT-HOUR OF ELECTRICITY FROM ELIGIBLE
ENERGY RESOURCES MAY TAKE ADVANTAGE OF ONLY ONE OF THE METHODS
FOR COUNTING KILOWATT-HOURS SET FORTH IN SUBPARAGRAPHS (111), (VI),
AND (VII) OF THIS PARAGRAPH (C).

(d) A system of tradable renewable energy credits that may be used
by a qualifying retail utility to comply with this standard. The commission
shall also analyze the effectiveness of utilizing any regional system of
renewable energy credits in existence at the time of its rule-making process
and determine whether the system is governed by rules that are consistent
with the rules established for this article. THE COMMISSION SHALL NOT
RESTRICT THE QUALIFYING RETAIL, UTILITY'S OWNERSHIP OF RENEWABLE
ENHERGY CREDITS IF THE QUALIFYING RETAIL UTHATY COMPLIES WITH THE
ELECTRIC RESOURCE STANDARD OF PARAGRAPH (¢) OF THIS SUBSECTION { 1)
AND DOBS NOT EXCEED THE RETAIL RATE IMPACT BSTABLISEED BY
PARAGRAPH (g) OF THIS SUBSECTION (1).

(e) A standard rebate offer program. Each qualifying retail utility,
EXCEPT FOR COOPERATIVE ELECTRIC ASSOCIATIONS AND MUNICIPALLY
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IF OWNED JOINTLY, THE ENTIRE JOINTLY OWNED RESOURCE SHALL COUNT
TOWARD THE PERCENTAGE LIMITATIONS IN THIS SUBPARAGRAPH (I). FOR
THE RESOURCES ADDRESSED IN THIS SUBPARAGRAPH (I), THE QUALIFYING
RETAIL UTILITY SHALL NOT BEREQUIRED TO COMPLY WITH THE COMPETITIVE
BIDDING REQUIREMENTS OF THE COMMISSION'S RULES;, EXCEPT THAT
NOTHING IN THIS SUBPARAGRAPH (I) SHALL PRECLUDE THE QUALIFYING
RETAIL UTILITY FROM BIDDING TO OWN A GREATER PERCENTAGE OF NEW
ELIGIBLEENERGY RESOURCES THAN PERMITTED BY THIS SUBPARAGRAPH (I).
IN ADDITION, NOTHING IN THIS SUBPARAGRAPH (1) SHALL PREVENT THE
COMMISSION FROM WAIVING, REPEALING, OR REVISING ANY COMMISSION
RULE IN A MANNER OTHERWISE CONSISTENT WITH APPLICABLE LAW.

& (I) Allowing qualifying retail utilities to earn an extra profit on
their investment in remewable BLIGIBLE energy RESOURCE techmologies if
these investments provide net economic benefits to customers as determined
by the commission. The allowable extra profit in any year shall be the
qualifying retail utility's most recent commission authorized rate of returm
plus a bonus limited to fifty percent of the net economic benefit.

Hy (HI) Allowing qualifying retail ufilities to earn their mostrecent
commission authorized rate of return, but no bonus, on investments in
rerewable ELIGIBLE energy RESOURCE technologies if these investments do
not provide a net economic benefit to customers.

(IV) CONSIDERING, WHEN THE QUALIFYING RETAIL UTILITY APPLIES
FOR. A CBRTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY UNDER
SECTION 40-5-101, RATE RECOVERY MECHANISMS THAT PROVIDE FOR
EARLIER AND TIMELY RECOVERY OF COSTS PRUDENTLY AND REASONABLY
INCURRED BY THE QUALIFYING RETAIL UTILITY IN DEVELOFING,
CONSTRUCTING, AND OPERATING THE ELIGIBLE ENERGY RESQURCE,
INCLUDING: '

(A) RATE ADJUSTMENT CLAUSES UNTIL THE COSTS OF THE ELIGIBLE
ENERGY RESOURCE CAN BE INCLUDED IN THE UTILITY'S BASE RATES; AND

(B) A CURRENT RETURN ON THE UTILITY'S CAPITAL EXPENDITURES
DURING CONSTRUCTION AT THE UTILITY'S WEIGHTED AVERAGE COST OF
CAPITAL, INCLUDING ITS MOST RECENTLY AUTHORIZED RATE OF RETURN ON
EQUITY, DURING THE CONSTRUCTION, STARTUP, AND OPERATION PHASES OF
THE ELIGISLE ENERGY RESOURCE.
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& (V) If the commission approves the terms and conditions of &
remewable AN ELIGIBLE energy RESOURCE contract between the qualifying
retail utility and another party, the renewable-emergy contract and its terms
and conditions shall be deemed to be a prudent investment, and the
commission shall approve retail rates sufficient to recover all just and
reasonable costs associated with the contract. All contracts for acquisition
of eligible remewableetectricity ENERGY RESOURCES shall have a minhmuim
term of twenty years; except that the contract term may be shortened at the
sole discretion of the seller. All contracts for the acquisition of renewable
energy credits from selar electric technologies located on site at customer
facilities shall also have a minimum term of twenty years.

&9 (V) A requirement that qualifying retail utilities consider
proposals offered by third parties for the sale of renewable energy or
renewable energy credits. The commission may develop standard terms for
the submission of such proposals.

(g) Retail rate impact rule:

(I) EXCEPT AS OTHERWISE PROVIDED IN SUBPARAGRAPH (IV) OF THIS
PARAGRAPH (g), for each qualifying utility, the commission shall establish
a maximum retail rate impact for this section of orre TWO percent of the total
electric bill annually for each customer. The retail rate impact shall be
determined net of new nomrenewable alternative sources of electricity
supply FROM NONELIGIBLE ENERGY RESOURCES THAT ARE reasonably
available atthe time of the determination. IF THERETAIL RATE IMPACT DOES
NOT EXCEED THE MAXIMUM IMPACT PERMITTED BY THIS PARAGRAPH (g),
THE QUALIFYING UTILITY MAY ACQUIRE MORE THAN THE MINIMUM AMOUNT
OF ELIGIBLE ENBRGY RESQURCES AND RENEWABLE ENERGY CREDITS
REQUIRED BY THIS SECTICN.

(I) EACH WHOLESALE ENERGY PROVIDER SHALL OFFER TO ITS
WHOLESALE CUSTOMERS THAT ARE COOPERATIVE ELECTRIC ASSOCIATIONS
THE OPPORTUNITY TO PURCHASE THEIR LOAD RATIO SHARE OF THE
WHOLESALE ENERGY PROVIDER'S ELECTRICITY FROM ELIGIBLE ENERGY
RESOURCES. If a wholesale customer agrees to pay the full costs associated
with the acquisition of remewable ELIGBLE ENERGY resources and
associated renewable energy credits by its wholesale provider BY PROVIDING
NOTICE OF ITS INTENT TO PAY THE FULL COSTS WITHIN SIXTY DAYS AFTER
THE WHOLESAILE PROVIDER EXTENDS THE OFFER, the wholesale customer
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shall be entitled to receive the appropriate credit toward the renewable
energy standard as well as any associated renewable energy credits. To the
extent that the full costs are not recovered from wholesale customers, a
qualifying retail utility shall be entitled to recover those costs from retail
customers.

(LI} SUBJECT TO THE MAXIMUM RETAIL RATE IMPACT PERMITTED BY
THIS PARAGRAPH (g), THE QUALIFYING RETAIL UTILITY SHALL HAVE THE
DISCRETION TO DETERMINE, IN A NONDISCRIMINATORY MANNER, THE PRICE
IT WILL PAY FOR RENEWABLE ENERGY CREDITS FROM ON-SITE CUSTOMER
FACILITIES THAT ARE NO LARGER THAN ONE HUNDRED KILOWATTS.

(IV) FOR COOPERATIVE BLECTRIC ASSOCIATIONS, THE MAXIMUM
RETAIL RATE IMPACT FOR THIS SECTION I8 ONE PERCENT OF THE TOTAL
ELECTRIC BILL ANNUALLY FOR EACH CUSTOMER.

(h) Annual reports. Each qualifying retail utility shall submitto the
commission an annual report that provides information relating to the
actions taken to comply with this article including the costs and benefits of
expenditures for renewable energy. The report shall be within the time
prescribed and in a format approved by the commission.

(i) Rules necessary for the administration of this article including
enforcement mechanisms necessary to ensure that each qualifying retail
utility complies with this standard, and provisions governing the imposition
of adminisirative penalties assessed after a hearing held by the commission
pursuant to section 40-6-109. The commission shall exempt a qualifying
retail utility from administrative penalties for an individual compliance year
if the utility demonstrates that the retail rate impact cap described in
paragraph (g) of this subsection (1) has been reached and the utility has not
achieved full compliance with paragraph (c) of this subsection (1). Under
1o circumstances shall the costs of administrative penalties be recovered
from Colorado retail customers.

(3) Each municipally owned electric utility and-eaclrcooperative
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furfsdictior—but THAT is a qualifying retail utility shall implement a

PAGE 9-HOUSE BILL 07-1281




renewable energy standard substantially similar to this section. The

municipally owned utility orcovperativeelectric-assoctation shall submit

a statement to the commission that demonstrates such municipal utility ot

cooperativeeiectricassoctation has a substantially similar renewable energy

standard, The statement submitted by the municipally owned utility or

cooperative-stectricassociation is for informational purposes and is not

subject to approval by the commission. Upon filing of the certification
statement, the municipally owned utility srcooperativeelectricassoetation
shall have no further obligations under subsection (1) of this section. The
renewable energy standard of a municipally owned utility oreooperative
electricassoctation shall, at a minimum, meet the following criteria:

(a) The eligible renewabte energy resources must SHALL be limited
to those identified in paragraph (a) of subsection (1) of this section;

(b) The percentage requirements must SHALL be equal to or greater
in the same years than those identified in subparagraph (b (V) of paragraph
(c) of subsection (1) of this section, counted in the manner allowed by

subparagraph(FHof said paragraph (c); and

(c) The utility must have an optional pricing program in effect that
allows retail customers the option to support through utility rates emerging
renewable energy technologies.

(4) For municipal utilities andeooperative electricassociations that
become qualifying retail utilities after December 31, 2006, the percentage

requirements identified in subparagraph (I} (V) of paragraph (c) of
subsection (1) of this section shall begin in the first calendar year following

- qualification as follows:

(2) Years one through fours three: ONB percent of retail electricity
sales;

(b)) Years five FOUR through c:rght—SIX SEVEN: THREE percent of
retail electricity sales; atd

(c) Yearmmeand-thereafter—Ten YEARS EIGHT THROUGH TWELVE:
Six percent of retail electricity sales, AND

(d) YEARS THIRTEEN AND THEREAFTER: TEN PERCENT OF RETAIL
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ELECTRICITY SALES.

(5) Procedure for exemptwn and inclusion - election. (2) The
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(b) The board of directors of each municipally owned eleciric utility

not subject to this section may, at its

option, submit the question of jts inclusion in this section to its consumers

on a one meter equals one vote basis. Approval by a majority of those

voting in the election shall be required fox such inclusion, providing that a

minimum of twenty-five percent of eligible consumers participates in the
election.

(5.5) EACH COOPERATIVE ELECTRIC ASSOCIATION THAT IS A
QUALIFYING RETAIL UTILITY SHALL SUBMIT AN ANNUAL COMPLIANCE
REPORT TO THE COMMISSION NO LATER THAN JUNE 1 OF EACH YEAR IN
WHICH THE COOPERATIVE BLECTRIC ASSOCIATION IS SUBFECT TO THE
RENEWABLE ENERGY STANDARD REQUIREMENTS ESTABLISHED IN THIS
SECTION. THE ANNUAL COMPLIANCE REPORT SHALL DESCRIBE THE STEPS
TAKEN BY THE COOPERATIVE ELECTRIC ASSOCIATION TO COMPLY WITH THE
RENEWABLE ENERGY STANDARDS AND SHALL INCLUDE THE SAME
INFORMATION SET FORTH IN THE RULES OF THE COMMISSION FOR
JURISDICTIONAL UTILITIES. COOPERATIVE ELECTRIC ASSOCIATIONS SHALL
NOTBE SUBJECT TO ANY PART OF THE COMPLIANCE REPORT REVIEW PROCESS
AS PROVIDED IN THE RULES FOR JURISDICTIONAL UTILITIES. COOPERATIVE
ELECTRIC ASSOCIATIONS SHALL NOT BE REQUIRED TO OBTAIN COMMISSION
APPROVAL OF ANNUAL COMPLIANCE REPORTS, AND NO ADDITIONAL
REGULATORY AUTHORITY OF THE COMMISSION OTHER THAN THAT
SPECIFICALLY CONTAINED IN THIS SUBSECTION (5.5) IS CREATED OR IMPLIED
BY THIS SUBSECTION (5.5}

(6) Sectomrdofthisinttiated measure provides that-thissectiomramd
section 402125k be-cffective Preecember-1;206+

SECTION 2. Article 2 of title 40, Colorado Revised Statutes, is
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3

amended BY THE ADDITION OF A NEW SECTION to read:

40-2-127. Community energy funds. THE GENERAL ASSEMBLY
HEREBY FINDS AND DECLARES THAT LOCAL COMMUNITIES CAN BENEFIT
FROM THE FURTHER DEVELOPMENT OF RENEWABLE ENERGY, ENERGY
BFFICIENCY, CONSERVATION, AND ENVIRONMENTAL IMPROVEMENT
PROIECTS, AND THE GENERAL ASSEMBLY HEREBY ENCOURAGES ELECTRIC
UTTLITIES TO ESTABLISH COMMUNITY ENERGY FUNDS FOR THE DEVELOPMENT
OF SUCH PROJECTS.

SECTION 3. Safety clause. The general assembly hereby finds,
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determines, and declares that this act is necessary for the immediate
preservation of the public peace, health, and safety.

Andrew Romanoff Joan Fitz-Gerald

SPEAKER OF THE HOUSE PRESIDENT OF

OF REPRESENTATIVES THE SENATE

Marilyn Edding Karen Goldman

CHIEF CLERK OF THE HOUSE SECRETARY OF

(OF REPRESENTATIVES THE SENATE
APPROVED

Bill Ritter, Jr.
GOVERNOR OF THE STATE OF COLORADO
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