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STATEMENT OF THE ISSUE 
 

Under C.R.S. §13-80-107.5(1)(b), an action of an “underinsured motorist” 

(UIM) claim may be commenced against the insurer (defendant) within two years 

after the insured (plaintiff) “received payment of the settlement or judgment” on a 

properly preserved bodily injury liability claim against the underinsured motorist. 

Here, on or about April 1, 2013, plaintiff’s attorney received a settlement offer and 

proposed settlement check from the underinsured motorist’s insurer contingent 

upon plaintiff’s release of all claims against the underinsured motorist. On April 5, 

2013, after obtaining defendant’s approval of the proposed settlement, plaintiff 

accepted the proposed settlement, released her claims against the underinsured 

motorist, and endorsed the check, which was then deposited in her attorney’s 

COLTAF account. Settlement funds did not become available for release to 

plaintiff until several days thereafter, at which time plaintiff could receive 

payment. 

On April 3, 2015, after unsuccessful attempts to settle her UIM claim against 

defendant, plaintiff commenced this action for failure to pay UIM benefits, bad-

faith breach of insurance contract, and violation of C.R.S. §§ 10-3-1115(1)(a) 

and -1116(1). The issue on appeal is whether the trial court properly granted 

summary judgment to defendant under C.R.S. §13-80-107.5(1)(b) because the 
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action commenced on April 3, 2015, was not within two years of the date on which 

plaintiff “received payment of the settlement” on the bodily injury claim against 

the underinsured motorist. 

STATEMENT OF THE CASE 

 This is a case for UIM benefits. On October 24, 2010, plaintiff Donna Kovac 

was injured when the pickup truck she was driving was struck on its side and rolled 

over by a vehicle driven by 19-year-old Kevin Filippelli. CF, pp. 4, 113-115, 202-

208, 226-227, 287, 290-292, 293-294, 399. It is undisputed that Filippelli was at 

fault for the accident. CF, pp. 115, 204, 287, 291, 293-294, 399.  

 Kovak sustained traumatic brain injury, soft-tissue injuries, and medical 

expenses resulting in claimed damages exceeding $1.4 million. CF, pp. 101, 123-

127. At the time of the accident, Filippelli was covered by automobile liability 

insurance with Shelter Insurance Company with a limit of $100,000. CF, pp. 100, 

133, 294, 399. Meanwhile, Kovac was insured under two automobile policies with 

defendant Farmers Insurance Exchange – one issued to Kovac and her husband 

that provided UIM coverage up to $500,000, and another issued to the pickup 
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truck’s owner, Kovac’s sister Priscilla Fraser, that provided UIM coverage up to 

$250,000, for a total of $750,000 in available UIM coverage. CF, pp. 195, 294.1 

 Kovac did not file suit against Filippelli. CF, p. 104. Instead, on March 27, 

2013, Shelter sent a written conditional offer to pay Kovac $100,000 “to fully 

settle the claim against” Filippelli. CF, p. 129. Shelter stated that, “[i]f this amount 

is acceptable, please send us the enclosed release signed,” and “[i]f married, 

[Kovac’s] spouse must also sign the release.” CF, p. 129. 

 Shelter’s release form required Kovac and her husband to acknowledge that 

they were voluntarily accepting the agreement to fully and finally compromise all 

claims against Filippelli and the named insured and apparent owner of the vehicle, 

Petra Davis, for injuries and damages from the accident. CF, pp. 130, 133, 199. 

Along with the release form, Shelter included a check authorizing payment of 

$100,000 to Kovac and her law firm “upon acceptance.” CF, p. 131. 

 Each of Farmers’ policies required any person claiming any coverage under 

the policy to, among other things, “[c]ooperate with [Farmers] and assist [Farmers] 

in any matter concerning a claim” and “send [Farmers] promptly any legal papers 

received relating to any claim.” CF, p. 210. Each policy further stated that, as to 

                                                           
1 In addition, the two policies each provided “med pay” coverage up to $5,000. 
CF, pp. 100, 294.  
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UIM coverage, Farmers would “pay under this coverage only after the limits of all 

such liability bonds or policies [of the underinsured motorist] have been exhausted 

by settlements or judgments.” CF, p. 224. Furthermore, “[i]n the event of any 

payment under this policy, [Farmers] is entitled to all the rights of recovery of the 

person to whom payment was made against another,” and “[t]hat person must sign 

and deliver to [Farmers] any legal papers relating to that recovery, do whatever 

else is necessary to help us exercise those rights and do nothing after loss to 

prejudice [Farmers’] rights.” CF, p. 211 (boldface in original). 

On April 2, 2013, Kovac’s lawyer Thomas Herd sent a letter to Ron Kyle of 

Farmers, explaining that Shelter had offered policy limits of $100,000 to settle 

Kovac’s personal injury claim. CF, p. 216. Herd requested that Farmers, as 

Kovac’s UIM carrier, consent to release the tortfeasor (Filippelli) and consent to 

accept Shelter’s offer of policy limits. CF, p. 216. 

According to entries in its claim summary report of April 4, 2013, Farmers 

received Herd’s letter on April 4, 2013, ran “carrier discovery” on Filippelli, and 

notified Herd’s paralegal that “permission to settle has been granted and sent 

today.” CF, p. 219. In a letter to Herd dated April 3, 2013, Ryan Dickson of 

Farmers stated that, based on information in Farmers’ file, “it is our belief that the 

negligent party [Filippelli] has no viable assets. As such, you have permission to 
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settle the underlying claim in the amount of $100,000.” CF, p. 218. Dickson 

continued that, “should Ms. Kovac settle her bodily injury claim for less than 

policy limits, Farmers Insurance Exchange will take the full offset of $100,000 

when evaluating any claims for underinsured motorist benefits.” CF, p. 218. 

Dickson added that “[w]e would also appreciate receiving a copy of the signed 

release with Shelter.” CF, p. 218. 

On April 5, 2013, Kovac and her husband signed the release. CF, p. 220. 

Kovac and Herd also signed the back of the Shelter check, which was deposited in 

the law firm’s COLTAF account that day. CF, p. 221. Settlement funds did not 

become available for release to Kovac until several days thereafter, when she was 

able to receive payment. CF, pp. 199-200. On April 25, 2013, Herd’s paralegal sent 

a copy of the signed Shelter release to Dickson at Farmers. CF, pp. 139-140. 

On March 13, 2015, Herd sent a detailed analysis of Kovac’s case for UIM 

benefits to Ann Dodd, Farmers’ adjuster, and Rita Booker, Farmers’ attorney in 

Denver. CF, pp. 163-170. After noting that Kovac had authorized him to attempt to 

settle her case without the need for litigation, Herd provided, among other things, 

(1) the police accident investigation report, including witness statements, 

(2) pertinent medical history and evaluations, and (3) calculations of damages, 

including $762,000 for economic damages (lost income), $140,716 for medical and 
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rehabilitation expenses, $250,000 for noneconomic losses, and $250,000 for 

physical impairment, for a total of $1,402,716. CF, p. 169. Herd requested that 

Farmers provide its “best, good faith offer to settle” Kovac’s UIM claim. 

CF, p. 170. 

The record shows that, on or about March 20, 2015, a 12-page report was 

completed for Farmers and included in its file on Kovac’s UIM claim. CF, pp. 294-

305. After acknowledging that Kovac had $750,000 in UIM coverage available 

from the two Farmers policies, the report stated that “[i]nsured settled for $100,000 

on 4/5/13. UM/UIM SOL is 3 years from the DOL or 2 years after settlement of 

the underlying, whichever is later making SOL 4/5/15.” CF, p. 294. 

After noting that the statute of limitations would expire on April 5, 2015, the 

report considered liability (concluding that Kovac was not comparatively 

negligent), CF, p. 294, evaluated Kovac’s medical history (concluding that Kovac 

had sustained a concussion in the accident), CF, pp. 294-298, and assessed 

damages (observing that Farmers’ own expert opined that Kovac’s “cognitive 

deficits” were “permanent”), CF, pp. 298-299. The report then provided Farmers’ 

“Action Plan,” which stated, in full: 
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        ACTION PLAN: 
        -Make initial offer of $80,000 and attempt settlement within evaluation range. 
        -SOL 4/5/15 

 
CF, p. 299. 

 On March 20, 2015, Farmers sent its offer of $80,000 to Herd, CF, pp. 171, 

who responded with a copy of an expert’s report calculating Kovac’s lost earnings 

to be between $540,365 and $678,612, CF, pp. 172-173. Farmers reiterated its 

initial offer of $80,000. CF, p. 237. There was no resolution of the UIM claim. 

 On April 3, 2015, Kovac commenced this action for (1) recovery of UIM 

benefits, (2) tortious bad faith breach of insurance contract, and (3) unreasonable 

delay and denial of insurance benefits pursuant to C.R.S. §§ 10-3-1115 & -1116. 

CF, pp. 2-7. 

 Farmers moved for summary judgment, contending that, because Shelter had 

presented its offer of a settlement check to Herd on or before April 2, 2013, Kovac 

was required to file suit on or before April 2, 2015. CF, pp. 99-106. Farmers 

additionally argued that Kovac could not establish that it acted in bad faith or 

unreasonably delayed or denied payment of UIM benefits in violation of C.R.S. §§ 

10-3-1115 & -1116. CF, pp. 106-111. 

 The trial court granted summary judgment on the ground that, regardless of 

when Kovac accepted Shelter’s offer of settlement on behalf of Filippelli, her 
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attorney had received the $100,000 check (payable “upon acceptance”) 

accompanying Shelter’s settlement offer not later than April 2, 2013, so the 

complaint filed on April 3, 2015, was more than two years after Kovac “received 

payment of the settlement” and therefore untimely under C.R.S. §13-80-

107.5(1)(b). CF, pp. 399-402. Having reached this conclusion, the court declined to 

address the parties’ other arguments regarding summary judgment. CF, p. 402. The 

court subsequently awarded costs to Farmers in the amount of $21,137.13. CF, pp. 

496-497. 

SUMMARY OF ARGUMENT 
 

 Under Colorado law, if the underlying bodily injury liability claim against 

an underinsured motorist is “preserved” by payment of the bodily injury liability 

claim settlement within three years of the accident, then an action on the UIM 

claim shall be timely if commenced “within two years after the insured received 

payment of the settlement” on the bodily injury claim. C.R.S. § 13-80-107.5(1)(b). 

It is undisputed that Kovac properly “preserved” her bodily injury claim; the issue 

is whether she commenced this UIM action within two years after she “received 

payment of the settlement” on the bodily injury claim. 

 Here, on or about April 1, 2013, Kovac’s attorney received a settlement offer 

and accompanying check payable “upon acceptance” of the offer, but there was no 
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settlement until, at the earliest, April 5, 2013, when Kovac and her husband 

released claims against Filippelli and Davis in exchange for $100,000. “It is a 

matter of common sense that the insured cannot receive settlement funds until after 

the parties have completed the settlement because up until the moment that the 

agreement is finalized, the insured is not legally entitled to any money.” Westby v. 

State Farm Mut. Auto. Ins. Co., No. 15-cv-00076-RBJ, 2016 WL 471357, at *6 

(D. Colo. Feb. 8, 2016) (Jackson, J.). “In order for the claim to settle, [the insured] 

needed to sign the Release.” Id. “[T]he very nature of a settlement dictates that 

neither [the insured] nor [her counsel] could have received any money until the 

settlement was final.” Id. Under C.R.S. § 13-80-107.5(1)(b), the insured “could not 

have received payment any earlier than [the date on which] she signed the release 

and became legally entitled to the money.” Id., at *7. 

Because there was no settlement prior to April 5, 2013, and Kovac could not 

and did not receive payment of that settlement before there was a settlement, the 

action commenced on April 3, 2015, was timely. 
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ARGUMENT 

 The trial court erroneously held that, for purposes of the statute of 
limitations on UIM claims, Kovac “received payment of the settlement” on 
her bodily injury claim against Filippelli when her attorney received a 
settlement offer accompanied by a check payable “upon acceptance.”  
 
 A. Standard of Review and Preservation for Appeal. 
 
 A trial court’s grant of summary judgment is subject to de novo review. 

Westin Operator, LLC v. Groh, 347 P.3d 606, 611 (Colo. 2015). This issue was 

preserved by Kovac’s response to Farmers’ motion for summary judgment, CF, 

pp. 195-200, in which the application of the statute of limitations was specifically 

addressed, CF, pp. 199-200. The trial court ruled on the issue in its grant of 

summary judgment. CF, pp. 399-402. 

 B. Discussion. 

  1. Relevant Statutory Language. 

 Under Colorado law, an action on a UIM claim must generally be 

commenced “within three years after the cause of action accrues.” C.R.S. § 13-80-

107.5(1)(b). If, however, the underlying bodily injury liability claim against the 

underinsured motorist is “preserved” by commencing an action against the 

underinsured motorist or by payment of the bodily injury liability claim settlement 

or judgment within three years of the accident, then an action on a UIM claim shall 

be timely if such action is commenced “within two years after the insured received 
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payment of the settlement or judgment on the underlying bodily injury liability 

claim.” Id. 

 Here, it is undisputed that Kovac properly “preserved” her bodily injury 

claim against Filippelli, since payment of the settlement was well within three 

years after the accident on October 24, 2010. The issue is whether Kovac, having 

“preserved” her claim against Filippelli, thereafter commenced this UIM action 

within two years after she “received payment of the settlement” on the bodily 

injury claim against Filippelli. 

  II. Interpretation of “Received Payment of the Settlement.” 

 In the trial court, Farmers contended that Kovac “received payment of the 

settlement” of the bodily injury claim against Filippelli when her attorney received 

a settlement offer with a check payable “upon acceptance.” Farmers asserted that, 

under the clear language of the statute, the date on which Kovac “received 

payment of the settlement” was not extended by her attorney’s effort to obtain 

Farmers’ “consent” to the settlement, nor was it extended by any delay in Kovac’s 

signing of Shelter’s release form or the deposit of settlement funds into her 

attorney’s COLTAF account. CF, p. 106. 

 Farmers misses the point. Regardless of whether Kovac’s attorney was 

required to obtain Farmers’ permission before settling the bodily injury claim on 
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the terms proposed by Shelter, it is undisputed that neither he nor his client entered 

into such a settlement until after they received permission from Farmers, which 

was given not earlier than April 3, 2013. And regardless of whether Kovac and her 

husband could have accepted Shelter’s offer at some earlier date, it appears 

undisputed that they did not do so until April 5, 2013, when they released all 

claims against Filippelli and Davis “as a voluntary settlement of a disputed claim” 

in exchange for $100,000. 

 A settlement is “an agreement ending a dispute.” Black’s Law Dictionary 

(10th ed. 2014). “Such an agreement involves one party accepting a benefit – 

typically in the form of cash – in exchange for releasing the other party from future 

claims or suits.” Westby v. State Farm Mut. Auto. Ins. Co., No. 15-cv-00076-RBJ, 

2016 WL 471357, at *6 (D. Colo. Feb. 8, 2016) (Jackson, J.). “It is a matter of 

common sense that the insured cannot receive settlement funds until after the 

parties have completed the settlement because up until the moment that the 

agreement is finalized, the insured is not legally entitled to any money.” Id. “In 

order for the claim to settle, [the insured] needed to sign the Release.” Id. “[T]he 

very nature of a settlement dictates that neither [the insured] nor [her counsel] 

could have received any money until the settlement was final.” Id. Under 

C.R.S. § 13-80-107.5(1)(b), and irrespective of when settlement funds are 
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eventually dispersed to the insured from the COLTAF account, the insured “could 

not have received payment any earlier than [the date on which] she signed the 

release and became legally entitled to the money.” Id., at *7.2 

 Farmers suggests that there is a policy problem with this interpretation of the 

statute. “Contrary to any assertions by Plaintiff,” Farmers asserts, “the statute does 

not allow the limitations period to be conditioned or manipulated by issues 

involving consent by a UIM carrier or the date a Plaintiff chooses to execute a 

release.” CF, p. 106. Farmers cites no authority for its contention. Moreover, in 

cases such as this, the statute itself discourages an insured from seeking to 

indefinitely extend the statute of limitations against the UIM insurer by 

“condition[ing] or manipula[ting]” issues involving consent by the UIM carrier or 

execution of the release, since delaying payment of settlement beyond the three-

year “preservation” period would deprive the insured of the additional two years 

within which to file a UIM action after the insured “received payment of the 

settlement” of the underlying bodily injury claim. C.R.S. § 13-80-107.5(1)(b). 

                                                           
2 Moreover, payment, at the very least, requires the “[p]erformance of an 
obligation by the delivery of money or some other valuable thing accepted in 
partial or full discharge of the obligation.” Black’s Law Dictionary (10th ed. 2014). 
An offer of funds “upon acceptance” of a proposed settlement agreement does not 
constitute payment; it merely constitutes an offer.  



 14 

 Indeed, that was precisely the problem encountered by the insured in Stoesz 

v. State Farm Mut. Auto. Ins. Co., 2015 COA 86, which was cited by both Farmers 

and the trial court below. In Stoesz, plaintiff waited almost three years before 

sending an e-mail to the underinsured motorist’s liability insurer confirming a 

policy-limits settlement. 2015 COA 86, at ¶ 3. Shortly after the three-year 

“preservation” period expired, plaintiff’s UIM insurer approved the settlement, at 

plaintiff’s request. Id. The underinsured motorist’s insurer then issued the 

settlement check. Id. Within two years of receiving the settlement payment, 

plaintiff commenced her UIM action. Id. 

 This Court held that plaintiff’s UIM action was untimely – not because she 

had failed to file her UIM action within two years of receiving the settlement 

payment, but rather because her UIM claim was not properly “preserved” through 

payment of settlement funds within three years after the accident. Id., at ¶¶ 5-26. 

The alleged existence of a settlement agreement, and even the agreement of the 

underinsured motorist’s insurer to toll the statute of limitations on the bodily injury 

liability claim against its insured pending approval of the settlement agreement by 

plaintiff’s UIM insurer, was insufficient to avoid the clear language of the statute 

requiring payment of the settlement within three years to “preserve” the UIM 

claim. Id., at ¶¶ 5, 10, 21, 26; see also Westby, 2016 WL 47357, at *5 n.5 and 
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accompanying text (discussing Stoesz and rejecting the UIM insurer’s reliance 

thereon).3 

 Because there was no settlement prior to April 5, 2013, and Kovac could not 

and did not receive payment of that settlement before there was a settlement, the 

action commenced on April 3, 2015, was timely.4 

CONCLUSION 

 The judgment should be reversed and the case remanded for further 

proceedings and trial. 

 

  

                                                           
3 As far as undersigned counsel is aware, Westby is the sole judicial decision to 
address the specific issues raised in this case. A copy of Judge Jackson’s opinion in 
Westby is therefore included herewith as Appendix A.  

4 Because the trial court did not address any claims regarding partial summary 
judgment as to Kovac’s second and third claims (for bad faith and unreasonable 
delay and denial of benefits), and in light of additional evidence – including 
Farmers’ own records showing its understanding that the statute of limitations did 
not run until April 5, 2015, and its “Action Plan” to make an $80,000 offer and see 
if the statute would run, CF, pp. 294, 299 – Kovac does not ask that this court 
address these arguments in the first instance, before the trial court has fully 
considered the arguments and record. 
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United States District Court,
D. Colorado.

Tawnya Westby, Plaintiff,
v.

State Farm Mutual Automobile Insurance
Company, a foreign corporation, Defendant.

Civil Action No 15-cv-00076-RBJ
|

Signed 02/08/2016

Attorneys and Law Firms

Richard Michael Kaudy, Kaudy Law Firm, LLC, Englewood,
CO, for Plaintiff.

Karl Andrew Chambers, Thomas J. Seaman, Frank Patterson
& Asssociates, P.C., Greenwood Village, CO, for Defendant.

ORDER

R. Brooke Jackson, United States District Judge

*1  This matter is before the Court on defendant State Farm
Mutual Automobile Insurance Company's (“State Farm”)
motion for summary judgment [ECF No. 16]. For the reasons
described below, the motion is denied.

FACTS

This case arises out of a car accident where plaintiff Tawnya
Westby and Minnie Burn collided while driving in Denver.
ECF No 16 at 1. Westby sustained injuries. Id. The following
facts and timelines are undisputed unless otherwise noted.

Underlying accident and bodily injury claim

• December 1, 2009: Westby and Burns are involved in a
car crash.  Id. at 1.

• October 23, 2012: Westby sued Burns in Denver
District Court (2012 CV 6513), claiming that
Burns' negligence caused the accident. ECF Nos.
18 at ¶ 1; 16 at ¶ 9.

• December 2012: With the consent of Westby's
insurer, State Farm, Burns and Westby settled
for $25,000, which was the amount of the
statutory minimum liability insurance coverage that
Burns carried through her insurer Titan Insurance
Company (“Titan”). Id. at ¶¶ 5, 10, 19; ECF No. 18
at 1.

• December 26, 2012: Titan, through its attorney
and paralegal, sent a letter to Westby's attorney
Richard Kaudy. ECF No. 18-3 at 1. Titan enclosed
two documents: (1) “a Full and Final Release
of All Claims” (the “Release”) against Titan and
(2) a proposed “Stipulation for Dismissal with
Prejudice” (the “Stipulation”). Id. Titan also sent
a check for the settlement amount of $25,000. Id.;
ECF No. 16-1 at 3. The letter instructed Kaudy to
“review these documents and, if they meet with
your approval, have them signed and notarized
as necessary and return them to our offices.” Id.
The letter also stated, “[p]lease do not disburse the
settlement funds until all settlement paperwork has
been returned to [Titan's] office.” Id.

• December 28, 2012: Kaudy deposited the check
“in a COLTAF [Colorado Lawyer Trust Account
Foundation] trust account maintained by [him] at
Compass Bank.” ECF No. 16 at ¶ 14.

• January 2, 2013: Kaudy signed the Stipulation and
returned it for filing at the Denver District Court.
ECF No. 16-1 at 6. The Stipulation stated that
Westby's claims against Burns were to be dismissed
with prejudice. Id. The court filed the Stipulation
and entered an order dismissing the lawsuit against
Burns on that same day. ECF No. 16 at ¶¶ 15–16.

• February 7, 2013: Westby signed the Release. ECF
No. 16 at ¶ 17.

• March 30, 2013: Kaudy disbursed the funds to
Westby. Id. at ¶ 18. She received $3,860.70 after
the deduction of attorney's fees, liens, and medical
bills. ECF No. 18-5 at 1.

Underinsured Motorist Claim
Westby's medical bills exceeded the amount that she received
from the settlement with Titan. ECF No. 16 at 13. Therefore,
she submitted a claim to her own insurer, State Farm, for
“underinsured motorist” (UIM) insurance benefits. Id. at 2.
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Her policy included a UIM limit of $250,000. Id. at ¶ 7. Kaudy
and State Farm negotiated over the UIM claim. Id. at ¶ 20.
As the following timeline demonstrates, the two sides came
close to settling. See ECF No. 16-1.

*2  • August 2013: State Farm made an initial offer of
$137,273.43. Snyder-Jones Affid. ECF No. 16-1 at 14 ¶
3. Kaudy did not respond. Id. at ¶ 4.

• October 2013: State Farm renewed its offer of
$137,273.43. Id.

• November 2013: Kaudy made a demand for $200,000. Id.
at ¶ 5. Following that demand, the two sides exchanged
a series of counteroffers to try to settle the matter. Id. at ¶
6. When they reached impasse, State Farm was offering
$147,500 and Westby was demanding $160,000. ECF
Nos. 18-6 at 1; 18 at ¶ 7.

• January 15, 2014: State Farm sent a check for
$137,273.34 to Kaudy with a letter explaining that “the
basis for the payment” was the initial offer amount from
August 2013. ECF No. 16 at ¶ 20. From what the Court
can discern, that check was never cashed.

• October 2014: Kaudy called State Farm and left a message
communicating that he had “additional information
about [Westby's] injury claims for [State Farm] to
consider in its evaluation of the UIM claim.” ECF No.
16 at ¶ 21. State Farm claims it never received any
additional information. Id. at ¶ 22.

• January 12, 2015: A State Farm representative called
Kaudy to inform him that “no additional UIM benefits
were owed to [Westby] because the two year statute of
limitations deadline for commencing an action for UIM
benefits had expired.” Id. at ¶ 23. Kaudy responded that
he did not believe the statute of limitations had expired.
Id. at ¶¶ 24–25.

• January 12, 2015: Westby (through Kaudy) filed this
action. Id. at ¶ 25.

Westby's sole claim is that State Farm “breached the contract
of insurance by not paying UIM benefits in an amount which
she believes she is entitled to receive.” ECF No. 16 at 2.
As an affirmative defense, State Farm asserts that Westby
did not file this action within the time required by both the
applicable statute of limitations, C.R.S. § 13-8-107.5(1)(b),
and the insurance policy, so she is therefore barred from
claiming UIM benefits. Id. at ¶ 26. State Farm now moves

for summary judgment on that issue, asking the Court to
determine as a matter of law that the statute of limitations bars
Westby's claim. ECF No. 16 at 16.

ANALYSIS

I. Standard of Review.
The Court may grant summary judgment if “there is no
genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). The moving party has the burden to show that there
is an absence of evidence to support the nonmoving party's
case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). The
nonmoving party must “designate specific facts showing that
there is a genuine issue for trial.” Id. at 324. A fact is material
“if under the substantive law it is essential to the proper
disposition of the claim.” Adler v. Wal-Mart Stores, Inc., 144
F.3d 664, 670 (10th Cir. 1998) (citing Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986)). A material fact is
genuine if “the evidence is such that a reasonable jury could
return a verdict for the nonmoving party.” Anderson, 477 U.S.
at 248. The Court will examine the factual record and make
reasonable inferences therefrom in the light most favorable
to the nonmoving party. Concrete Works of Colorado, Inc. v.
City & Cnty. of Denver, 36 F.3d 1513, 1517 (10th Cir. 1994).

II. The Court's Role.
*3  The Court's jurisdiction in this matter is founded

on diversity of citizenship. 28 U.S.C. § 1332(a). As a
federal court sitting in diversity jurisdiction, this Court
applies Colorado choice-of-law principles to determine what
substantive law to apply. Sellers v. Allstate Ins. Co., 82 F.3d
350, 352 (10th Cir.1996). In Colorado, insurance policies
are generally interpreted under the law of the state where

the policy was issued. 1  Id. The Court's duty is thus “to
ascertain and apply the most recent statement of state law by
the state's highest court. Although [the Court is] not required
to follow the dictates of an intermediate state appellate court,
[it] may view such a decision as persuasive as to how the
state supreme court might rule.” Id. (internal citations and
quotations omitted).

III. Relevant Statutory and Policy Language.
Under Colorado law, an insured generally must commence
an action arising out of a UIM claim “within three years
after the cause of action accrues.” C.R.S. § 13-80-107.5(1)
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(b). However, if the underlying bodily injury claim is
properly “preserved,” then the UIM claim is timely if it is
“commenced... within two years after the insured received
payment of the settlement or judgment on the underlying
bodily injury liability claim.” Id. (emphasis added). An
insured can preserve a claim by either filing an action against
the underinsured motorist, or if no action is filed, receiving
payment of a settlement or judgment in the underlying
bodily injury claim. § 13–80–107.5(1)(b). Both routes to
preservation must occur within three years of the accident.
Id.; § 13-80-101(1)(n)(I). Here, it is undisputed that Westby
properly preserved her bodily injury claim against Burns: it
was filed on October 23, 2012, which is less than three years
from the date of the accident on December 1, 2009.

Consistent with § 13-80-107.5(1)(b), Westby's State Farm
insurance policy (“the Policy”) also addresses the statute of

limitations for bringing a UIM claim. 2  It provides, in relevant
part, as follows:

Legal action may not be brought
against us regarding Uninsured Motor
Vehicle Coverage until there has been
full compliance with all the provisions
of this policy.

In addition, legal action may only be brought against us;

2. For damages sustained in an accident with an uninsured
motor vehicle, after the insured or that insured's legal
representative presents an Uninsured Motor Vehicle
Coverage claim to us and files a lawsuit in accordance
with the Deciding Fault and Amount provision within
the later of:

a. three years immediately following the date of the
accident; or

b. two years immediately following the date that the
insured or that insured's legal representative:

(a) received payment of the settlement or judgment in
the underlying bodily injury liability claim; and

(b) has filed a timely lawsuit against the owner or
driver of the uninsured motor vehicle.

ECF No. 18-1 at 1 (emphasis omitted).

IV. Interpretation of the Term “Received Payment.”

The parties agree that Westby's UIM claim can only be timely
if it was brought within two years of when she received
payment from Titan. However, the parties disagree upon the
meaning of the term “received payment,” thereby disputing
when the two-year statute of limitations began to run. ECF
Nos. 18 at 4; 16 at 16. The resolution of this issue turns on the
Court's interpretation of “received payment.” The Court finds
that Westby's UIM claim is timely because Westby received
payment no earlier than February 7, 2013, which is less than
two years before the filing of the UIM claim on January 12,
2015.

*4  Under Colorado law, “[t]he interpretation of an insurance

policy is a matter of law” to be decided by the Court. 3  Allstate
Ins. Co. v. Huizar, 52 P.3d 816, 819 (Colo. 2002). Courts
must give effect to the intent and reasonable expectations
of the contracting parties. Hoang v. Assurance Co. of Am.,
149 P.3d 798, 801 (Colo. 2007). “When the terms of an
insurance policy are not defined, we give those words their
plain, ordinary meanings and interpret them ‘according to
the understanding of the average purchaser of insurance.’ ”
Roinestad v. Kirkpatrick, 300 P.3d 571, 574–75 (Colo. App.
2010), rev'd sub nom. on other grounds, Mountain States
Mut. Cas. Co. v. Roinestad, 296 P.3d 1020 (Colo. 2013).
Courts must enforce the plain language of the policy unless
it contains an ambiguity. Hoang, 149 P.3d at 801. “We
determine ambiguity based on the facts and circumstances
of the particular case before us.” Roinestad, 300 P.3d at 575
(internal citation omitted). If the policy is ambiguous, the
interpretation “which is most favorable to the insured will be
adopted.” Finding v. Ocean Acc. & Guarantee Corp., 177 P.
142, 143 (Colo. 1918).

The parties only submit two pages of the Policy (it appears
to be four pages in total), but neither the excerpted portion
of the Policy nor the statute defines “received payment.”
Therefore, the Court must give “received payment” its plain
and ordinary meaning. The verb “receive” is defined as “[t]o
take (something offered, given, sent, etc.); to come into
possession of or get from some outside source.” Black's Law
Dictionary (10th ed. 2014) available at Westlaw. Black's
Law Dictionary defines payment as (1) “performance of an
obligation by the delivery of money or some other valuable
thing accepted in partial or full discharge of the obligation”
or (2) “the money or other valuable thing so delivered in
satisfaction of an obligation.” Id. I find these definitions
to be too general to clarify the term's meaning under these
particular circumstances.
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State Farm contends that the Policy clearly states that the
statute of limitations begins to run on the date that either
the insured or the insured's legal representative receives
payment. ECF No. 19 at 3–4. Defendant alleges that there
is no dispute that Kaudy was Westby's legal representative.
Id. at 4. Therefore, State Farm argues that the term “received
payment” is unambiguous because “it cannot reasonably be
disputed” that Kaudy received payment on December 28,
2012 when he deposited the $25,000 check into his COLTAF

trust account. 4  Id. Defendant also notes in passing that
Westby “arguably” received payment when the check was
sent to Kaudy on December 26, 2012. ECF No. 16 at 8. State
Farm claims that because Kaudy filed the UIM claim against
State Farm on January 12, 2015, which is more than two
years after December 28, 2012, the statute of limitations bars
Westby's claim. ECF No. 16 at 16.

*5  In contrast, Westby argues that the State Farm policy
language is ambiguous and can support “two reasonable but
different interpretations.” ECF No. 18 at 4. Westby testifies
that she interprets the Policy to mean that she could receive
payment after “she accepted the terms and conditions of the
Titan Release.” Id. at 4. She does not believe that she could
receive payment on “any other artificial dates of transmission
of funds to be held in escrow pending her acceptance of the
Release terms.” Id.

The parties also disagree about the impact of the language
in Titan's December 26 letter to Kaudy. State Farm argues
that the language was merely a request that the funds not be
disbursed until the paperwork was signed and returned. ECF
No. 16 at 14. Defendant attests that “[t]here is nothing in the
documents...that required [Westby] to sign a Full and Final
Release before she received payment of the settlement.” Id.
(emphasis added). Westby contends that she was ineligible to
receive payment of the settlement funds until “she accepted
the terms and conditions set forth in the proposed Release.”
ECF No. 18 at 4, ¶ 5. She claims that Titan's own “restrictive
conditions” created the dynamic whereby neither she nor
Kaudy could receive payment of the settlement funds until
after she “agreed to the terms and conditions of the Release
proposed by Titan[.]” Id. at ¶ 9.

Furthermore, the parties dispute the applicability of a recent
Colorado Court of Appeals case, Stoesz v. State Farm Mutual
Automobile Insurance Company, 2015 WL 3776869 (Colo.
App. 2015), where the court interpreted the meaning of
“payment” in regards to the preservation of an underlying
bodily injury claim pursuant to § 13-80-107.5(1)(b). ECF

Nos. 18 at 8–9; 19 at 8–10. The Stoesz Court determined that
the term “payment” was unambiguous, and that a settlement
agreement did not constitute “payment.” WL 3776869, at *3–
4. State Farm now argues that Stoesz is consistent with its
position that Westby could not have “received payment” on
February 7, 2013 when she signed the Release and thereby
accepted the terms of the settlement. ECF No. 19 at 9.
However, the StoeszCourt interpreted another term from the
one at issue here, and it did so in an entirely different

context. 5  Accordingly, the Court does not find the Stoesz
interpretation of “payment” to control here.

*6  At this point in the analysis, the appropriate inquiry is
whether “received payment” is ambiguous when applied to
the facts of this case. A disagreement between the parties
regarding the meaning of a term does not, by itself, constitute
an ambiguity. Ad Two, Inc. v. City and County of Denver ex
rel. Manager of Aviation, 9 P.3d 373, 376-77 (Colo. 2000)
(internal citation omitted). Despite the parties' divergent
interpretations, I conclude that the term is unambiguous.
Under these circumstances, the Court need not define the
term or identify the exact date on which Westby “received
payment.” The controlling matter is that Westby was not
legally entitled to receive funds any earlier than February
7, 2013 when she signed the Release. The alternative that
the defendant proposes—that “received payment” means the
date on which Kaudy deposited the funds into his COLTAF
account—is unreasonable because of Titan's “do not disburse
request” and the basic operation of a settlement agreement.

First, Titan's December 26 letter clearly asked Kaudy to wait
to disburse the funds until after “all the settlement paperwork”
had been returned to Titan's office. ECF No. 16-1 at 4. The
paperwork included the Release, which was a covenant not
to sue and a full release and discharge of both Burns and
Titan from “any and all claims” resulting from the car crash
between Westby and Burns. ECF No. 16-1 at 9. I interpret
the language in the letter as Titan's saying to Kaudy, “here,
please keep this money in your client trust account until the
settlement is finalized.” An attorney's deposit into a client
trust account essentially holds the money in escrow, to be
disbursed to the client after the occurrence of some condition.
Titan could have easily kept the $25,000 in its own account
until the settlement paperwork had been signed and returned.
Under that scenario, Titan would have disbursed the funds
at some point after Westby had signed and returned the
settlement paperwork. Additionally, State Farm's argument
that the letter was merely a request rather than a requirement
does not change the Court's reasoning. The Court finds that
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the ordinary person would have interpreted the request from
Titan to Kaudy about waiting to disburse the funds to be a
condition precedent to the disbursement. Put differently, the
average individual in either Kaudy or Westby's shoes would
have read the letter and believed that no payment could be
received until after the insured had returned the paperwork.

Second, the very nature of a settlement dictates that neither
Westby nor Kaudy could have received any money until the
settlement was final. A settlement is “an agreement ending
a dispute or lawsuit.” Black's Law Dictionary (10th ed.
2014) available at Westlaw. Such an agreement involves one
party accepting a benefit—typically in the form of cash—in
exchange for releasing the other party from future claims or
suits. Westby attests that “there would not and could not have
been any settlement with Titan Insurance Company if [she]
did not agree to the terms and conditions of the Release[.]”
Westby Affid. ECF No. 18-17 at ¶ 10. I agree. It is a matter
of common sense that the insured cannot receive settlement
funds until after the parties have completed the settlement
because up until the moment that the agreement is finalized,
the insured is not legally entitled to any money. In order
for the claim to settle, Westby needed to sign the Release.
Defendant presumes that Kaudy had “reviewed and approved
the Release” when he filed the Stipulation to the Denver
District Court on January 3, 2013. ECF No. 19 at 7. However,
Kaudy's filing of the Stipulation is irrelevant here. The only
impact of that filing was to dismiss the bodily injury claim
against Burns. The filing of the Stipulation did not mean
that Westby had agreed to the terms of the Release, thereby
releasing Titan from future claims and becoming entitled to
the settlement money.

*7  Defendant emphasizes that the statute of limitations
begins running when either the insured or her legal
representative receives payment. ECF No. 19 at 4. That
distinction does not change the Court's analysis because
Westby had not yet agreed to the settlement terms on
December 28, 2012. Under State Farm's theory, Westby could
have had a change of heart regarding the settlement, opted

not to sign the Release, and still have been able to access
the funds because Kaudy had already “received payment”

when he deposited the check. 6  That scenario leads to an
absurd result and runs counter to the basic principles of
settlement agreements: funds are proffered after a settlement
is finalized when the insured receives the money in exchange
for releasing the insurer from future claims.

I note that Kaudy did not actually disburse the money until
March 20, 2013. ECF No. 16-1 at 13. Westby alleges that
“subrogation issues prevented [her] from actually receiving
payment until March 30, 2013.” ECF No. 18 at ¶ 6. Plaintiff
states that “those delays were both out of her, and State
Farm's control.” Id. at 5. Defendant raises a concern that
if “received payment” means the date of disbursement,
then an attorney could delay disbursement and thereby
“impermissibly” extend the statute of limitations. ECF No.
16 at 14, 15. I decline to address this concern because the
date of disbursement does not change my conclusion. See
Cacioppo v. Eagle Cnty. Sch. Dist. Re–50J, 92 P.3d 453, 467
(Colo. 2004) (declining to answer “a hypothetical question
about possible future interpretations to the law”). Irrespective
of when the settlement funds were disbursed, Westby could
not have received payment any earlier than February 7, 2013
when she signed the Release and became legally entitled to
the money. This case was filed on January 12, 2015, which
is less than two years after Westby could have first “received
payment.” Because it finds that the statute of limitations had
not run, the Court denies defendant's motion for summary
judgment.

ORDER

For the reasons described above, defendant's motion for
summary judgment [ECF No. 16] is DENIED.

All Citations

Slip Copy, 2016 WL 471357

Footnotes
1 The record does not affirmatively show that Westby's State Farm insurance policy was issued in Colorado. However,

both parties rely on Colorado law, and the Court will do the same.

2 The excerpt of the Policy references claims for uninsured motor vehicle coverage. Westby is trying to collect underinsured
motorist benefits from State Farm. However, both parties submitted the same portion of the Policy to the Court, and both
agree that it governs the statute of limitations for an underinsured motorist claim. Therefore, the Court has no reason to
believe that this policy language is inapplicable to the case at hand.
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3 The Court conducts its analysis under principles of insurance contract interpretation rather than the tenets of statutory
interpretation because the Policy is more specific than the statute in that it states that the two-year period begins on
the date that either the insured or the legal representative “received payment.” That distinction is relevant to the parties'
present dispute over the meaning of “received payment.”

4 In Colorado, attorneys are required to maintain client trust accounts “separate from any business and personal accounts”
where the attorney must deposit “all funds entrusted to the lawyer's care and any advance payment of fees that have not
been earned or advance payment of expenses that have not been incurred.” A lawyer shall not be required to maintain a
trust account when the lawyer is not holding such funds or Colo. RPC 1.15B(a)(1). Such an account may be a COLTAF
account, which “is a pooled trust account for funds of clients or third persons that are nominal in amount or are expected
to be held for a short period of time [.]” Id. at 15B(b). Any interest paid on “a COLTAF account shall be paid to COLTAF,
and the lawyer and the law firm shall have no right or claim to such interest or dividends.” Id.

5 “Subsection (1)(b) uses both ‘payment’ of a settlement and ‘received payment’ of a settlement.” WL 3776869, at *3. The
definition of the word “payment” is relevant to the issue of preservation, while the meaning of the term “received payment”
applies to the issue of whether an insured files a timely UIM claim once preservation has occurred. The Stoesz Court
reasoned that “[t]he General Assembly is presumed to have intended a difference between [the two usages].” Id. The
issue in Stoesz was whether the insured had properly preserved the underlying bodily injury claim. As discussed above,
an insured can only exercise the two-year exception to the statute of limitations if the underlying bodily injury claim against
the underinsured motorist was properly preserved. The Stoesz plaintiff did not file an action against the underinsured
motorist, so “preservation depend[ed] on whether ‘payment’ of ‘the liability claim settlement’ occurred within the three-
year limitations period by virtue of the settlement agreement.” Id. at *2. The plaintiff had sent an email to her insurer
confirming their settlement agreement about a week before the three-year anniversary of the car accident. Id. at *1. The
plaintiff argued that she had preserved the underlying claim because she “entered into a settlement agreement” on the
date that she sent the e-mail to her insurer. Id.But the insurance company did not approve the settlement or issue the
check until after the three-year window had passed. Id. The Stoesz Court held that the settlement agreement did not
constitute “payment.” Id. at * 4. Therefore, because the underlying bodily injury claim was not preserved, the insured
could not exercise the two-year extension of the general three-year statute of limitations. Id. at * 1.

6 Defendant also discusses C.R.S. § 4-3-310(b)(1), which governs the effect of an uncertified check that is taken for an
obligation, in support of its argument that the “liability settlement check from Titan was honored and paid on presentment,
thereby ending its conditional nature and making it an absolute payment at that time.” ECF No. 16 at 11. However, this
provision is not relevant. The check cashed just fine when Kaudy deposited it on December 28, 2012, so there is no
issue here about whether Titan's check was dishonored. It is clear that an uncertified check can suspend a debt or an
obligation in the same manner as a cash payment. That is not of concern here. The problem here is that Westby was not
legally entitled to receive any money until the settlement paperwork was completed, thereby finalizing Titan's obligation
to Westby. State Farm also relies heavily on two cases from Connecticut's state appellate courts, Scalise v. American
Employers Insurance Company, 67 Conn. App. 753 (Conn. App. 2002) and Holick v. Allstate Insurance Company, 2009
WL 2506664, at *1 (Conn. Super. 2009) (unpublished) in support of its position that Westby received payment when
Kaudy deposited the check. ECF No. 16 at 8–13. I do not find these cases to be persuasive.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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