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I. ISSUES PRESENTED FOR REVIEW1 
 
 The issues presented for review are:  

1. Did the District Court commit error when it found “that Defendants did not 

unreasonable(y) interfere with Plaintiffs’ use and enjoyment of their condo” 

and therefore rejected the claim for nuisance?  

2. Did the District Court commit error when it found that “Plaintiffs knowingly 

relinquished any right to make a claim for nuisance”?  

3. Did the District Court commit error when it found that the “Plaintiffs failed 

to carry their burden of proof regarding damages”?  

4. Did the District Court commit error when it concluded that “BCB’s failure 

to take action against the brew pub is not actionable in a nuisance claim 

against BCB”?  

5. Are the Defendants entitled to an award of attorney fees reasonably incurred 

in this appeal?   

6. Are Defendants entitled to an award of just damages and single or double 

costs because the appeal is determined to be frivolous?  

                                                           
1 Defendants object to Plaintiffs’ Statement of the Issues because they are 
imprecise, overly broad, or unrelated to the decided issues.  
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II. STATEMENT OF THE CASE 

A. Nature of the Case 

 This is an action founded on a claim of nuisance. The Plaintiffs (“Plaintiffs”) 

who purchased a condominium in 2006 in Telluride, Colorado, seek damages 

because of odors from an established restaurant and brewery (the “Brew-Pub”) in 

the building in which their condominium was located.  Plaintiffs sued the Brew-

Pub, its individual owner, its landlord BCB Properties, LLC, and BCB’s manager 

Mr. Towbin.  The Brew-Pub and its owner defaulted and judgment was taken 

against them.  Plaintiffs claim that the smell from the brewery operation created a 

nuisance.  That nuisance, according to the Plaintiffs, diminished the value of their 

condo at the time of sale and delayed the sale.  

 Defendant BCB owns the commercial condo unit which is leased to the 

Brew-Pub. The Plaintiffs claim that BCB is liable to them for BCB’s failure to stop 

the brewery from producing odors.    

 When they purchased the condo, the Plaintiffs knew there were a brewery 

and a restaurant right below them.  The Plaintiffs signed a Condominium 

Declaration which contains a provision barring a claim for nuisance based on the 

“normal and reasonable” operation of the brewery.  Defendant BCB is a party to 
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the Condo Declaration.  

B. Course of Proceedings and Disposition Below 

 Defendants accept Plaintiffs’ statement on the disposition of the case in the 

District Court. 

III. STATEMENT OF RELEVANT FACTS2 
 

1. Plaintiffs purchased the subject condominium on May 31, 2006, for 

$1,900,000.  Stipulated fact, Trial Management Order, CD p. 504, ¶II.5.   

2. At the time of purchase, the Brew-Pub was operating in the building. Tr. 

Exh. 4, CD p. 706; admitted at CD p. 1902, l. 18.   

3. The condominium is in the “commercial district”. Tr. Exh. L, CD p. 1284-

85; admitted into evidence at CD p. 1475, l. 19.   

4. The Plaintiffs knew that there was a Brew-Pub right below their condo and 

an exhaust fan just outside their windows. CD p. 1899, l. 15 (restaurant and 

brewery); CD p. 1827, l. 15- 18 (fan).  

5. Plaintiffs signed as a condition of their purchase a Condominium 

Declaration, which contains the following provisions 8.05 and 8.06: 

                                                           
2 Defendants object to the Plaintiffs’ “Statement of Facts” which contains factual 
assertions that are untrue and/or not in evidence (Amended Opening Brief, pp. 2-
8).  Attached hereto as Appendix I is a table identifying some of the false 
statements or improper references and the objection thereto.  
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  “[8.05:] Each Unit Owner, by purchasing a Unit, acknowledges and 
accepts the existence of a brew pub and restaurant and a health food 
market within the Common Interest Community.  The normal and 
reasonable use of the Units for their intended use shall not constitute a 
nuisance…”   
 
[8.06:] “no sound or odor shall be emitted from any portion of the 
Common Interest Community which would reasonably be found by 
others to be noxious or offensive… This Section 8.06 shall be subject 
to the provisions of Section 8.05 above.”  Tr. Exh. 4, CD p. 706.   
 

6. The Plaintiffs sold their condominium on June 15, 2011 for 
$1,775,000.  CD p. 1824, l. 19.   
 

7. In 2006, when the Plaintiffs purchased their unit, the Telluride Real Estate 

market was close to its height in terms of price.  CD p. 1966, l. 13-14.   

8. In 2011, when the Plaintiffs sold their unit, the Telluride Real Estate market 

was at a low.  CD p. 1910, l. 1-2; CD p. 1578, l. 16.  

9. The Plaintiffs sold their unit for fair market value in the opinion of both their 

broker and the purchaser’s broker.  CD p. 1623, l. 18-21, and CD pp. 1903, l. 

24-25; CD p. 1706, l. 21-23.   

10. The process of brewing beer omits an odor.  CD p. 1480, l. 16-17.   

11.   Simple and inexpensive alterations eliminated the odors in the Plaintiffs’ 

condominium unit.  CD p. 1691, l. 17; CD p. 1704, l. 6-9, and 20-21.   
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IV. STATEMENT OF THE ARGUMENT 
 
 Plaintiffs, to have prevailed at trial, had to overcome a series of complete yet 

independent defenses to their claims.  Plaintiffs failed to overcome even one of 

them.  The District Court found and concluded that: (a) there was no nuisance 

because the brewery operation did not unreasonably interfere with the Plaintiffs’ 

use and enjoyment of their property, (b) the Condominium Declaration barred the 

Plaintiffs’ complaint, (c) the Plaintiffs did not establish damages proximately 

caused by the brewery operation, and (d) Defendant BCB3 had no duty to abate the 

claimed nuisance.  

 If the District Court’s decision on any one of the issues raised on this appeal 

correctly determined the applicable law and its findings of fact were not clearly 

erroneous, the District Court’s decision must be affirmed and Plaintiffs appeal 

dismissed with costs and attorney fees awarded to Defendants.  

V. ARGUMENT 

1. Did the District Court commit error when it found “that Defendants did 
not unreasonable(y) interfere with Plaintiffs’ use and enjoyment of their 
condo” and therefore rejected a claim for nuisance.  

                                                           
3 The court did not comment on the individual liability of Defendant Alan Towbin, 
the manager of BCB, presumably because his liability was derivative as an agent 
of BCB; and BCB was found to have had no duty. 
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 (The issue of “common law nuisance” was raised and addressed in this 

appeal by the Plaintiffs as one part of their Argument No. 2.  Amended Opening 

Brief, p.13.  Because nuisance was discussed and determined by the District Court 

as a separate issue and is a potentially dispositive issue, we treat it as a separate 

issue as well.) 

A. Standard of Review   

 Defendants disagree with the Plaintiffs’ standard of review – de novo - in the 

Amended Opening Brief.  See Amended Opening Br., at 13.  Plaintiffs’ claim that 

undisputed facts present an issue of law to be reviewed de novo is wrong for two 

reasons: (i) it is an incorrect application of the law and (ii) the claimed “fact” of the 

absence of “reasonable interference” was contested.   

The correct standard is both de novo review of the Court’s determination of the 

law of nuisance, Saint John’s Church in Wilderness v. Scott, 194 P.3d 475 (Colo. App. 

2008), and “clearly erroneous and unsupported by the record” review of the findings of 

fact.  Trask v. Nozisko 134 P.3d 544, 549 (Colo. App. 2006)(“An appellate court will 

only reverse a trial court's findings of fact when those findings are clearly erroneous 

and unsupported by the record."); Colo. R. Civ. P. 52.   



7 
 

The ruling that “Defendants did not unreasonable(y) interfere with Plaintiffs’ 

use and enjoyment of their condo” is found at FCL p. 12, CD p. 1459. 

i. Misapplication of the Law  

 Sterenbuch, the case relied on by Plaintiffs in arguing that the standard is de 

novo review, held that appellate courts must review “de novo an order entering 

judgment on the pleadings”, which is not the procedural posture in this case.  

Sterenbuch v. Goss, 266 P.3d 428, 432 (Colo. App. 2011). 

ii.  Whether there was “unreasonable interference”  

 Both the “fact” of reasonableness and the fact of interference were contested 

through the trial.  There was evidence as to no limit on production (Tr. Exh. L., CD 

p. 1284), and testimony as to no change in smell (CD p. 1482, l. 7), and no change 

in quality of smell (FCL p. 9, CD p. 1456); and the court concluded the same: that 

the brewery operation was a reasonable and intended use (Id.); and that there was 

no unreasonable interference (FCL p. 12, CD p. 1459).  The Plaintiffs’ position 

that this issue merits de novo review because it was uncontested is wrong.     

B. The Court correctly determined the law of Nuisance   
 

The District Court correctly relied on Saint John’s Church, supra, and 

Woodward v. Board of Directors of Tamarron Ass’n of Condominium Owners, Inc., 



8 
 

155 P.3d 621 (Colo. App. 1997), in its decision by requiring that the Plaintiffs 

establish as one element of a nuisance claim “that the defendant’s conduct 

unreasonably interfered with the use and enjoyment of the plaintiff’s property.” 

C. The District Court properly found that the operation of the Brew-
Pub was not an unreasonable interference with Plaintiffs’ use and 
enjoyment of their property 

 
 The District Court made several subsidiary findings of fact in support of this 

determination, all of which were fully supported in the record: 

 “They [Plaintiffs] purchased the condo unit with knowledge that there 

was a brewery and restaurant immediately below their condominium unit, 

and an exhaust fan just outside a window of their condo.”  FCL p. 2, CD 

p. 1449. Mr. Evans admitted to reading the declarations, CD p. 1897, l. 5-

12; and knowing about the brewery and restaurant.  CD p. 1899, l. 15. 

  “Plaintiffs either knew or could have determined that there were no 

limitations in the condo Declaration or the lease by BCB of the premises 

to the brew pub regarding the amount of beer that could be brewed”.  

FCL p. 2, CD p. 1449.  Mr. Evans admitted to knowing that there was no 

quantity limitation; CD p. 1899, l. 19-22. 
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 “When beer is brewed, a smell is unavoidably produced.”  FCL p. 9, CD 

p. 1456.  The direct testimony of Christopher Fish, Defendant’s expert 

and the brewmaster during the time in question, substantiates this: “Q: 

Brewing beer emits odors, does it not? A: Yeah.”  CD p. 1480, l. 16-17. 

 “An increase in beer production is still a reasonable and intended use of 

the unit occupied by the brew pub.”  FCL p.9, CD p. 1456.  Trial Exhibit 

L substantiates this point: A brewpub is a “permitted use” that has “no 

limits … on the production of beer.’”  Tr. Exh L., CD p. 1284. 

 “An increase in beer production does not demonstrate that the smells 

were more intense or of a different quality, as opposed to simply being 

present more often”.  FCL p. 9, CD p. 1456. 

 “Plaintiffs have simply failed to convince the Court that the smells from 

the brew-pub are so qualitatively and quantitatively different than the 

smell existing at the time Plaintiffs purchased the condo that Defendants 

should be liable…”  FCL p. 10, CD p. 1457.  The direct testimony of 

Christopher Fish substantiates this: there was “not a change in the beer 

smell” being produced between 2006 and 2011, CD p. 1482, l. 7; as does 

his testimony on cross: the smell was not “more intense” but maybe there 
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was “more of it”.  Id., l. 23-24.   As does the cross examination testimony 

of the Plaintiffs’ real estate agent, Ms. Courtney, who said that the 

Plaintiffs never mentioned a change in smell.  CD p. 1629, l.1. 

 Plaintiffs argue that the District Court did not adopt the subjective (as 

Plaintiffs describe, “unrebutted”4) testimony of several witnesses about the extent 

and severity of the odors in making its finding that the brew pub operation was not 

an unreasonable interference.  Plaintiffs’ argument ignores that odors are but one 

factor and also ignores the judge’s broad discretion to determine witness credibility 

and the weight to be given to testimony.  Lacy v. Rotating Product Systems, Inc., 

961 P.2d 1144 (Colo. App. 1998); Kincaid v. Western Operating Co., 890 P.2d 249 

(Colo.App.1994); Colo. R. Civ. P. 52. 

 Plaintiffs’ argument also skirts the finding that brewery odors are inevitable 

and thus existed when Plaintiffs purchased the condo.  Moreover, there is no 

                                                           
4 Plaintiffs persist in labeling testimony as “unrebutted” or “unrefuted”.  
Presumably, they mean that Defendants did not put on their “own” expert who then 
rendered a contrary opinion or introduce contrary evidence.  Plaintiffs ignore the 
cross examinations of the experts where their opinions were called into question.  
In any case, the trial court is not required to accept expert opinion merely because 
the opposing party does not introduce an opposing opinion.  US v. Coleman, 501 
F.2d 342 (10th Cir. 1974)(the credibility and weight of opinion evidence goes to 
the finder of fact, and need not be accepted as conclusive even if uncontradicted).   
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evidence in the record of anything being done differently in the brewing operation 

from the time of the acquisition of the condo by the Plaintiffs until its sale, except 

perhaps for additional production, which the Judge considered and determined as 

being reasonable.  Indeed the evidence was that there was no change.  See FCL p. 

9, CD p. 1456; testimony of Christopher Fish, CD p. 1482, l. 7 and 23-24. 

 Additionally, Plaintiffs ignore the Judge’s emphasis on the circumstance that 

the odors were easily contained and eliminated as a condition of the sale of the 

condo to a buyer fully alerted to the situation.  Mr. Evans himself testified that 

once the buyer’s broker helped the new manager of the brewery install a door and 

door seal, the condominium sold to the buyer “right after.”  CD p. 1894, l. 14-24.  

The buyer’s broker, Steve Patterson, testified that the odor problem was resolved 

to the buyer’s satisfaction.  CD. p. 1704, l. 9.    

 In sum, the Judge’s finding on failure to prove unreasonable interference 

was well within his discretion as the trier of fact and is supported in the record. 

2. Did the District Court commit error when it found that the “Plaintiffs 
knowingly relinquished any right to make a claim for nuisance”? 

 (The issue of the effect of the Condo Declaration provisions requiring 

owners to accept the existence of the Brew-Pub (Sections 8.05 and 8.06, CD p.706) 
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and barring a claim for nuisance because of the Brew-Pub (Id.) is addressed in each 

of Plaintiffs’ first three arguments of their Amended Opening Brief. See Amended 

Opening Br., pp. 10-18.  We will address all of Plaintiffs’ arguments here about the 

construction and application of the Condo Declaration). 

A. Standard of Review. 
 

Defendants agree that the interpretation of the Condo Declarations and its 

application to the facts are questions of law and subject to de novo review by the 

Appellate Court.   

Defendants do not agree that the District Court’s Findings of Fact underlying 

its determination that Plaintiffs are barred from making a claim because of the 

Condo Declarations are to be reviewed de novo.  The standard applicable to the 

Findings of Fact is the “clearly erroneous and not supported by the record” test 

discussed in Section V.1.A, supra. 

The rulings that: (1) the Declarations barred any relief for nuisance; (2) the 

conditions in the Declarations to enforce the bar were met; and (3) the Plaintiffs 

“knowingly relinquished any right to make a claim for nuisance” are all found or 

summarized at FCL p. 12, CD p. 1459, l. 1-6. 
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B. The District Court correctly concluded the Declaration barred relief in 
this case 

 
In reviewing a contract, the court’s primary obligation is to effectuate the 

intent of the parties according to the contract’s plain language and meaning. 

Albright v. McDermond, 14 P.3d 318, 322 (Colo. 2000); Chandler-McPhail v. 

Duffey, 194 P.3d 434 (Colo. App. 2008).  Courts enforce contracts as written 

unless there is ambiguity in the language.  Allen v. Pacheco, 71 P.3d 375, 378 

(Colo. 2003)(“We also evaluate the agreement as a whole and construe the 

language in harmony with the plain and generally accepted meaning of the words 

employed, unless the intent of the parties, as expressed in the contract, indicates 

that an alternative interpretation is intended.”)  The Plaintiffs mistakenly rely on 

Fibreglas Fabricators, Inc. v. Kylberg, 799 P.2d 371, 374 (Colo. 1990), which 

addresses interpreting ambiguous language in a contract.  Here, the language is 

clear. 

The Plaintiffs do not point to any ambiguities in the terms of the 

Declaration. Instead, they argue that the exemption for “reasonable use” 

requirement in Section 8.05 is subject to, and must be interpreted in light of 

Section 8.06, which sets forth a prohibition against annoying lights, sounds or 

odors.  Section 8.06 goes on, however, in plain, unambiguous language (“This 
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Section 8.06 shall be subject to the provisions of Section 8.05 above”, Tr. Exh. 4, 

CD p. 706), to exempt the Brew-Pub from its prohibitions.  Section 8.06 makes it 

clear that with respect to the brewery and restaurant only, Section 8.05 applies, and 

Section 8.06 does not.  Thus, Section 8.06 creates a “safe harbor.”  

  The Plaintiffs provide no authority either in law or in common sense for 

their interpretation which, ironically, ignores the plain language of the contract and 

puts the two sections into conflict. Their own cite, Aronoff, supports the point: 

“By so interpreting the plain language of the instrument, we 
find none of the ambiguity urged on us by the plaintiffs. Courts will 
not torture words or phrases to import ambiguity where their ordinary 
meaning leaves no room for ambiguity.”   

 
Aronoff v. Western Federal Sav. & Loan Ass’n, 470 P.2d 889, 891 (Colo. 

App. 1970). 

Although exculpatory agreements (such as Section 8.05) are carefully 

examined to determine enforceability, the Plaintiffs did not argue below or in this 

appeal that the provisions in the Condo Declarations were unenforceable.  FCL p. 

12, CD p. 1459.   
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C. The District Court correctly found that the operation of the brewery 
was normal and reasonable 

 

In order for Section 8.05 to apply, use of the Unit as a brewery had to be 

“normal and reasonable.”  The Plaintiffs confuse the requirement that the brewery 

use its space reasonably and normally for brewing beer (the Declaration test) with 

the issue of unreasonable interference with the use and enjoyment of their condo 

unit (the common law nuisance test).  

The Plaintiffs’ attempts to use a “noxious odors” argument to escape the safe 

harbor provision of the Declaration, and consequent unreasonable interference 

argument are not the issues here.  The only issue for the application of the “safe 

harbor” in Section 8.05 is a determination of reasonable use of the space for 

brewing beer.  The Court, when it applied Section 8.05, focused correctly on use, 

not smell.  

The Plaintiffs offered no evidence on unreasonable or non-normal use of the 

brew pub unit as a brewery, the only relevant factual issue in the application of 

Section 8.05. 

The Plaintiffs, neither in this appeal, nor in the trial, introduced any evidence 

of abnormal or unreasonable use of the unit for brewing beer, except their claim 
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(which is not supported in the record5) that there was a significant increase in 

production from 2006, when they purchased the condo, to 2011, when they sold it. 

The District Court rejected the argument that an increase in production was an 

unreasonable use because: (1) there was no evidence of an increase in production 

for the critical period, and (2) even if there was such evidence, an increase in 

production is a reasonable use of the unit. 

In support of its finding that an increase was reasonable use, the Court 

stressed that the Declaration did not contain any limitation on the amount of beer 

that could be produced.  Defendants’ witness Christopher Fish, who was the brew 

master during the period in question, affirmed in his direct testimony, that from 

2006 to 2011, there was no difference in the smell being produced.  CD p. 1482, l. 

7. Indeed, the record is bare of evidence that the brewery operated any differently 

during the period of the plaintiffs’ ownership. Thus, nothing was abnormal. 

The Court found that the Plaintiffs failed to establish that the brewing 

process was other than normal and reasonable. 

D. The District Court never mentioned “Coming to the Nuisance.” 
 

The Plaintiffs, in their third argument, take the position that the District 
                                                           
5 Evidence was introduced that there was an increase from 2003 to 2009.  CD p. 
1483, l. 1-4. This six-year period is not the period of the Evanses’ ownership, 
which was 2006 to 2011. 
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Court mistakenly excused the nuisance because the Plaintiffs “knowingly came to 

it.”    However, the District Court did not use the phrase “knowingly came to it.”  It 

did speak in terms of knowingly relinquishing a claim, and the District Court  did 

not excuse a nuisance as stated by the Plaintiffs.  See Amended Opening Br., p. 18.  

The District Court determined that even if the brewery were to be considered a 

nuisance, “by purchasing the property and accepting the brewery and restaurant, 

[the Plaintiffs] knowingly relinquished any right to make a claim for nuisance”.  

FCL p. 12, CD p. 1459.      

 The Plaintiffs did not merely buy a unit over the Brew-Pub, they knowingly 

and voluntarily accepted and consented to its existence in the same building as 

their residential condo.  The Plaintiffs did so in a written contract, and thereby 

released the brew pub from liability for reasonable use. The Plaintiffs’ argument 

and authorities on the doctrine of “coming to the nuisance” have no application to 

Section 8.05. 

 Accordingly, the District Court’s determination that Section 8.05 bars the 

Plaintiffs’ claim is correct on the law and there is no basis to disturb the District 

Court’s findings of facts in support of that determination. 



18 
 

3. Did the District Court commit error when it found that the “Plaintiffs 
failed to carry their burden of proof regarding damages”? 

  
 (This issue addresses the Plaintiffs’ Argument No. 6 (whether damages were 

established), Amended Opening Br. p. 26, and their Argument No. 4 (whether they 

had a duty to mitigate - stated by Plaintiffs as “Duty to Fortify”), Id. at 19.  

Defendants here treat Damages as one issue which covers both the findings and 

conclusions that Plaintiffs failed to prove damages and, even if they proved 

damages they failed to mitigate.) 

A. Standard of Review 

i. Burden of Proof and Proximate Cause (Plaintiffs’ Argument 
#6) 

 
 Defendants disagree with Plaintiffs contention that the District Court’s 

determination that: “Plaintiffs failed to carry their burden of proof regarding damages” 

is entirely a de novo review. The standard is partially de novo, partially “clearly 

erroneous”.     

The determination of which party has the burden of proof is reviewed de 

novo.  However, that issue was not raised on appeal by Plaintiffs.  Defendants 

agree that the application of legal principles to the facts are also reviewed de novo, 

see Amended Opening Br., p.26. Application of the law to the facts here involves a 
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determination that Plaintiffs had to meet their burden by showing that “their loss 

was the proximate result of Defendants’ actions”. However, the District Court’s 

determination that proximate cause was necessary to establish damages was not 

raised by Plaintiffs in this appeal.   

The issue which Plaintiffs ask this Court to review is whether the District 

Court correctly rejected Plaintiffs claim for damages because the “amount [of 

damages] is uncertain.” Amended Opening Br., p. 27.  While this issue would be 

subject to de novo review on appeal, it was never discussed by the District Court.  

It is not part of the District Court’s decision.  The amount of damages was not 

reached by the District Court in its decision.  The District Court focused on 

Plaintiffs failure to prove that Defendants caused Plaintiffs’ damages, if any.  This 

is not the same as the inability to prove the amount of damages to a certainty. 

The Court of Appeals is here reviewing the correctness of the District 

Court’s determination that Plaintiffs failed to establish that the source of their 

damages was the Defendants’ actions.  Such a determination is a fact issue and 

reviewed under the clearly erroneous standard. Brittis v. Freemon, 527 P.2d 1175, 

1177 (Ct. App. 1974).  The proximate result and source determinations are findings 
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of fact as pointed out in A.A. & E.B. Jones v. Boucher, 530 P.2d 974 (Colo. App. 

1974), as cited and relied on by the Plaintiffs. 

The ruling that the Plaintiffs failed “to show that their loss was the proximate 

result of [BCB’s] actions”, and to “prove the source of the damages with 

reasonable certainty”, is at FCL p. 13, CD p. 1460. 

ii. Mitigation (Plaintiffs’ Argument #4) 
 

Defendants agree with the Plaintiffs’ statement that whether a duty exists is 

subject to de novo review, see Amended Opening Br., p.29.  To be clear, the duty 

discussed here, is the duty of an injured party to mitigate their own damages. If 

such a duty is found to exist, then the inquiry becomes factual: was that duty 

satisfied. The Plaintiffs did not set forth a standard of review of the factual 

determination of whether the Plaintiffs satisfied a duty to mitigate. 

 The correct standard of review for whether Plaintiffs satisfied their duty to 

mitigate (if such is found to apply) - a fact- is clearly erroneous review.  Fair v. Red 

Lion Inn, 943 P.2d 431, 437 (Colo. 1997)(“the question of what constitutes 

reasonable effort in mitigation of damages is a question of fact to be determined by 

the trier of fact… A trial court's determination will not be disturbed on appeal 

unless it is clearly erroneous”).      
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 The ruling that “Plaintiffs failed to take reasonable steps to mitigate the problem 

complained of” is at FCL p. 7, CD p. 1454.  

B. The District Court properly found that Damages were not established 
(Plaintiffs' Argument #6) 

 
 The Plaintiffs object to the District Court’s decision on damages in their 

Argument No. 6.  The Plaintiffs’ sole point is that the District Court improperly 

rejected their damage claim because the amount which they sought was not 

established with certainty.  However, the Plaintiffs misread the Court’s decision, 

and the law of damages as well. The District Court was looking for evidence of 

causation with reasonable certainty, not amount with reasonable certainty. 

Defendants need to show that causation is required as a matter of law and 

that the District Court’s determination that Plaintiffs failed to prove it existed was 

not clearly erroneous. 

i.  Causation is required to establish damages  

 In Colorado, in order for damages to be recoverable, a plaintiff must show 

that such damages were proximately caused by defendants’ actions. See 

Vanderbeek v. Vernon Corp., 50 P.3d 866, 875 (Colo. 2002)(tort);  Brittis v. 

Freemon, 527 P.2d 1175, 1177 (Ct. App. 1974)(negligence); Safeway Stores, Inc. 
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v. Langdon, 532 P.2d 337 (Colo. 1975) (same); see also Lockwood Grader Corp. v. 

Bockhaus, 129 Colo. 339 (Colo. 1954) (conspiracy). 

ii. The fact of causation was not established 

The District Court made several findings supporting its determination that 

the Plaintiffs did not prove that the Brew-Pub was the proximate cause or the 

source of their damages.  The District Court found several “other” causes to which 

Plaintiffs’ damages, if any, could be reasonably attributed. 

The District Court found that “By 2009, Plaintiffs had become financially 

stressed…” and “could no longer afford the costs associated with the condo…” 

FCL p. 3, CD p. 1450.  This is substantiated by Mr. Evans’ own testimony that his 

father was “very sick”, CD p. 1833, l. 10-11; the economy was bad, Id. l. 22; he 

had to take time away from work, CD p. 1864, l. 21; he went into default on his 

Palm Beach house, CD p. 1865, l. 2; and then foreclosure.  Id. l. 13.  

The District Court found that “Plaintiffs became delinquent in property tax 

payments and mortgage payments to their lender. A tax lien was filed against the 

property.  Foreclosure proceeding were initiated by the lender”, FCL p.3, CD p. 

1450, which  “diminished their ability to command a higher sales price”. FCL p.8, 

CD p. 1455.  This is substantiated by Mr. Evans’ own testimony about the default, 
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CD p. 1865, l. 2, and foreclosure, Id., l. 13; and Steve Patterson’s testimony that a 

tax lien was filed. CD p. 1706, l. 14.  

The District Court found that “Plaintiffs purchased their condo at, or nearly 

at, the height of the condo market in Telluride,” FCL, p. 3, CD p. 1450,  and found 

that they “sold their condo unit in a real estate market substantially depressed from 

the market that existed when they purchased the unit”.  FCL p.7, CD p. 1454.    

This was substantiated by Plaintiffs’ broker, Ms. Courtney, who testified to sales in 

“2009, 2010, and 2011in the worst recession I have ever experienced”, CD p. 

1578, l. 15-16; and buyer’s broker, Steve Patterson, testified that the Plaintiffs 

received fair market value.   CD p. 1706, l. 21-23 

The District Court further found that “Plaintiffs exacerbated their problems 

in selling the condo unit by instituting two lawsuits emphasizing their discomfort 

in living over a brewery and restaurant.  This approach taken by Plaintiffs likely 

contributed to the delay in selling the condo”. FCL p.8, CD p. 1455.   

The District Court found that “Plaintiffs have simply failed to convince the 

Court that the smells from the brew pub are so qualitatively and quantitatively 

different than the smell existing at the time Plaintiffs purchased the condo that 

Defendants should be liable for delays in selling the condo or diminished value of 
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the condo.” FCL p. 10, CD p. 1457. The record shows that the process of brewing 

beer omits an odor.  CD p. 1480, l. 16-17.  No evidence was presented at trial that 

the smell had changed; only that it had increased.  Christopher Fish testified that 

the smell had not changed; it was “not more intense… just more of it”.  CD p. 

1481, l. 18-20, and CD p.1482, l. 3-7 and 23-24.  The Plaintiffs’ real estate agent 

Ms. Courtney testified that Mr. Evans never said that the smell had changed from 

one kind to another.  CD p. 1628-29, l. 22-25 and l. 1.    All of the foregoing 

supports the District Court’s conclusion that “Plaintiffs have not proven that the 

value of the condo was diminished by the smell.” FCL p. 10, CD p. 1457.  

Thus the District Court’s findings and conclusion that Plaintiffs suffered no 

damage caused by Defendants, or indeed by the Brew-Pub, are fully supported in 

the record.  

While there was testimony about the smell, and its potential deterrent effect 

on sales, there was scant testimony that the same conditions did not apply when the 

Plaintiffs purchased the condo unit.  Plaintiffs broker conveniently “showed” the 

apartment to the Plaintiffs on winter mornings, CD p. 1825, l. 22, when neither the 

brewery nor the restaurant were in operation, and the fan was covered in a “thick 

layer of snow”.  CD p. 1827, l. 18.  Mr. Evans also admitted to the Homeowners’ 
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Association that he “did not open the door”.  Tr. Exh. H, CD p.1276, stipulated for 

admissibility CD p. 642. Nor is there anything in the record on which the Court 

could determine whether the price paid by the Plaintiffs (a benchmark to the 

Plaintiffs in determining their “loss”) did or did not reflect the presence of a 

brewery and restaurant.   

The District Court was charged with the task of evaluating all the testimony 

and made its decision, which must stand unless clearly erroneous.  Graver Tank & 

Mfg. Co. v. Linde Air Products Co., 339 U.S. 605, 609-610 (1950) (“Like any 

other issue of fact, final determination requires a balancing of credibility, 

persuasiveness and weight of evidence. It is to be decided by the trial court and 

that court's decision, under general principles of appellate review, should not be 

disturbed unless clearly erroneous”).   

C. The District Court properly found that the Plaintiffs failed to take 
reasonable steps to mitigate the problem complained of (Plaintiffs’ 
Argument #4). 

 
The Plaintiffs argue this issue as a separate Argument No. 4.  Amended 

Opening Br., p. 19.  Obviously, if the District Court was correct in denying a claim 

for damages, then it is not necessary for the Court of Appeals to consider 

mitigation.  Here, Defendants treat mitigation as a sub-topic under damages. 
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Plaintiffs load up on hyperbole and refer to mitigation as a “duty to barricade 

[their] property against a nuisance”. What ended up as the solution to the odor in 

Plaintiffs’ condo, merely installing and sealing an interior door, Plaintiffs describe 

as a barricade of their property. Amended Opening Br., p. 21.   

As a part of its discussion on damages, the District Court found that: 

“Plaintiffs failed to take reasonable steps to mitigate the problem complained of.” 

FCL, p. 7, CD p.1454.  And that Plaintiffs “could have” mitigated the harm, Id. 

(not “should have” as alleged on p.19 of their Amended Opening Brief).   

i. The District Court correctly Imposed a Duty on 
Plaintiffs to mitigate 
 

The finding correctly assumes a duty to mitigate.  In Colorado, injured 

parties have the duty to take such steps as are reasonable under the circumstances 

to mitigate or minimize the damages sustained.   See Fair v. Red Lion Inn, 943 

P.2d 431 (Colo. 1997) (breach of contract); Harsh v. Cure Feeders, L.L.C., 116 

P.3d 1286, 1288 (Colo. App. 2005)( trespass); Burt v. Beautiful Savior Lutheran 

Church of Broomfield, 809 P.2d 1064, 1068 (Colo. App. 1990)(same). 

 Furthermore, Colorado courts follow the general common law rule as 

stated in Am. Jur. 420, that one who is injured by the wrongful acts of another, is 

bound to exercise reasonable care to avoid or minimize loss.  See Brenneman v. 
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Willis, 314 P.2d 691 (Colo. 1957); W. Prosser & W. Keeton, The Law of Torts § 

65 (5th ed. 1984).  

The Plaintiffs appear to argue that there is no duty to mitigate, and cite in 

support of that incorrect proposition an ancient case, Sylvester v. Jerome, 34 P. 760 

(Colo. 1893), which involved a drastic solution.  See Amended Opening Brief, p. 

20.  Plaintiffs then argue that their experts testified that mitigating the odor for the 

Plaintiffs also required radical measures such as pressurizing their apartment.  But 

what Plaintiffs ignore is that their experts were wrong - proven so by the 

circumstance that the odors had to be eliminated before the unit could be sold.  

And when the new buyer’s broker and the brewery installed a simple door, and put 

seals around another door, the odors were eliminated and the unit sold.  The simple 

fix was proposed on August 4, 2010: installing a better door.  Tr. Exh. 34, CD p. 

880; admitted at CD p.1954, l. 5; see also CD p. 1691, l. 17- 1692, l. 2; 1703, l. 2-

6, and p.1704, l. 6-9, 20-21. When others finally added a door sweep in March 

2011, the smells were eliminated.  CD. p. 1704, l.6; p.1894, l. 14-24.   The 

counteroffer on the unit was accepted shortly after the change, on April 6, 2011.  

Tr. Exh. 50, CD p. 959; admitted CD p. 1858, l. 23.   Mr. Evans himself admitted 

that the simple alterations were sufficient to sell the unit. CD p. 1894, l. 14-24. 
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Certainly in weighing the opinion evidence of the expert testimony against 

the reality that the odors were eliminated, the District Court was well within its 

discretion in accepting reality and ignoring opinion evidence. 

ii.  The District Court’s Finding that the Plaintiffs did 
not take reasonable steps to mitigate was not 
erroneous and is well supported in the Record. 
  

 The Court found that the Plaintiffs failed to take reasonable steps to fix their 

problem but instead decided to litigate.  FCL p. 7, CD p. 1454.  The chronology 

bears this out:  

 Despite Mr. Evans’ testimony that he “appealed to them”, CD p.1829,  l. 14-

15, the Plaintiffs threatened all Defendants at their first HOA meeting,  Tr. 

Exh. H, CD p. 1276; and Defendants BCB and Towbin the day after they put 

up their condo for sale.  CD p. 1841,  l.16, and Tr. Exh. 17, p. 833, admitted 

at CD p. 1841, l. 5. 

 There is no evidence in the record that Plaintiffs did anything to prevent the 

smells from entering their apartment.  All they did was threaten and sue to 

stop the brewing. 

 The Plaintiffs sued then settled with the previous owners in 2010.  CD p. 

1830, l. 13; and Tr. Exh. 52, p 984, admitted at CD p. 1858, l. 6. 
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 The day after the Plaintiffs settled the suit with the previous owners they 

filed the present suit, CD p. 1880  l. 25 - p. 1881 l. 3, on May 14, 2010.  CD 

p. 1837, l. 20. 

 The Plaintiffs asked their attorney, Mr. Gregory, to retain an expert engineer 

to determine a fix after this lawsuit was started. CD p. 1852, l. 10-16. 

The Court’s finding that: “The alterations cost less than a few thousand 

dollars.  They included relatively minor things like putting a door on the brew 

room”, FCL p.6, CD p. 1453,  is fully supported in the record, CD p. 1691, l. 17; p. 

1703, l. 2-6, and p.1704, l. 6-9, and 20-21; and  CD. p. 1893 l. 25- 1894  l. 3, and 

there is no basis to disturb it. The failure of the Plaintiffs to make these alterations 

was properly deemed by the District Court a breach of their duty to mitigate. 

4. Did the District Court commit error when it concluded that “BCB’s 
failure to take action against the brew pub is not actionable in a 
nuisance claim against BCB”? 

 
 (This is Plaintiffs' Argument No. 5, stated somewhat differently here to 

eliminate the Plaintiffs’ gratuitous and unfounded conclusory statement that the 

landlord “knew” of a nuisance and the questionable assumption that it had legal 

control of the unit.  Plaintiffs simply  ignore the landlord’s position that landlord 

did not believe an actionable nuisance existed for many reasons, including the 
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Condo Declaration’s clear language.) 

A. Standard of Review 
 

Defendants agree that the Plaintiffs’ stated standard of review (de novo) is 

correct. The issue was ruled on at FCL p. 13, CD p. 1460.   

B. The District Court correctly concluded that the landlord had no 
legal obligation to take action against its tenant to prevent injury to 
Plaintiffs 

 
 The Plaintiffs seek to require a landlord to police and enforce its tenant’s 

obligation to comply with the Condo Declaration when asked to do so by another 

tenant.   While the landlord may have the right to enforce a provision in the lease, 

there is no obligation in any document in evidence or case in Colorado requiring it 

to do so, except as the District Court pointed out, in certain circumstances 

involving a dangerous condition.  FCL p. 13, CD p. 1460. The Plaintiffs in their 

brief acknowledge the absence of any such law but seek to have the Court import it 

from rather weak out-of-state authority and then impose it here simply because the 

landlord had the ability to end the tenancy by not renewing the month to month 

lease.  Being able to terminate a tenancy as a right, and being required to terminate 

the tenancy to please a neighbor, are separate circumstances which the Plaintiffs 

treat as one and the same.   
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 Moreover, as the testimony of Defendant Alan Towbin, the landlord’s 

manager, indicates, CD p. 1785, l. 15-16, the landlord disagreed that there was a 

nuisance in view of the safe harbor provision in the Condo Declaration.  The 

District Court correctly determined that there was nothing in the law or in the 

documents requiring Defendant BCB to take action on behalf of the Plaintiffs. 

 Furthermore, here, the District Court found that there was no nuisance.    

Thus, there was no “nuisance” to “abate”, Amended Opening Br., at 25, and the 

District Court’s decision should be affirmed. 

i.The Question of Alan Towbin’s Individual Liability  

 The District Court did not reach the issue of whether Alan Towbin had 

individual liability as a consequence of Defendant BCB’s non-action against its 

tenant.  Yet Plaintiffs still raised it in this appeal.  (See Amended Opening Br., p. 

26). 

5. If the Defendants prevail, they are entitled to an award of attorney fees 
reasonably incurred in this appeal.  

 
As at the trial court, attorney’s fees for an appeal are recoverable for 

prevailing parties under the Colorado Common Interest Ownership Act 

(“CCIOA”), C.R.S. §38-33.3-123.  In addition, Defendants oppose the Plaintiffs’ 
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request for attorney’s fees as noncompliant with Colorado Appellate Rule 

(“C.A.R.”) 39.5, because the Plaintiffs have not stated the legal basis therefor.  

6. The Defendants are entitled to an award of just damages and single or 
double costs because the appeal is frivolous.  
 
BCB is seeking just damages due to a frivolous appeal under C.A.R. 38(d) 

and C.R.S. § 13-17-102.  Such damages may include the attorney fees and costs of 

the prevailing party. Artes–Roy v. City of Aspen, 856 P.2d 823, 828 (Colo. 1993). 

Frivolous appeals include those that lack “any rational justification” as well 

as those “where the proponent failed to present a plausible argument in support of 

a novel claim.”  Wood Bros. Homes, Inc. v. Howard, 862 P.2d 925, 935 (Colo. 

1993); Hamilton v. Noble Energy, Inc., 220 P.3d 1010, 1014 (Colo. App. 

2009)(granting appellate attorney’s fees where the plaintiff’s claim was not 

supported by any plausible argument and is “wholly lacking in rational 

justification”).   Defendants set forth their arguments below. 

From the outset, Plaintiffs have persisted in prosecuting a case where there is 

no rational justification for their claims.  Not one of their positions was proven at 

trial.  Plaintiffs have persisted in the face of a signed agreement not to do so, 

arguing implausibly below and in this Court that the plain language doesn’t apply 

to them.  They have persisted even after their “problem” was quickly cured by 
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others and their condo unit sold at a fair price, arguing here – again- that mitigation 

was not possible.  They have attacked parties which neither caused their problem 

nor had any obligation to remedy their problem, arguing that these parties were 

obligated to come to their aid.  They have brought their case to this Court knowing 

that to prevail they would have to establish that the District Court was wrong on 

every single interpretation of the law, and that every single finding of fact was 

clearly erroneous.  And, after having their several days in court and the benefit of a 

fair judge and full opinion explaining the fatal deficiencies and flaws in their 

position, they nevertheless obdurately continue on without even having so much as 

one objection to a ruling during trial.  Moreover, with respect to the legal rulings, 

Plaintiffs blatantly distorted them to an absurd extent.  For example: 

1. Plaintiffs claim that the court rejected their claim for damages because 

the amount was not proven to a certainty and ignore what the Court actually did – 

reject their claim because causation was not established to a reasonable certainty.  

The District Court, other than acknowledging Plaintiffs’ statement of its damages, 

did not even mention the amount of damages. 

2. Plaintiffs claim that it was impossible to mitigate damages and the 

District Court erred by requiring them to do so. Yet the evidence that the source of 
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the damages was simply, quickly and cheaply abated was overwhelming. Plaintiffs 

made incorrect, indeed, false statements in their brief, such as: “Not only is the 

record devoid of any support for the conclusion that the Plaintiffs could have 

mitigated the nuisance by work within their unit, such a finding was specifically 

rejected by the unrebutted testimony from two engineers.”  Amended Opening Br., 

at 21.   But cf. CD p. 1704, l. 6-9; and CD p. 1894, l. 14-24.  

3. Implausibly Plaintiffs persist in seeking to obtain a pound of flesh 

from Alan Towbin and bring him into the appeal even though the District Court 

did not need to, nor did it, make any specific ruling concerning him.  Plaintiffs 

seek to misapply Hoang v. Arbess, 80 P.3d 863 (Colo. App. 2003).  Hoang has 

absolutely no application here unless every case in which the corporate veil was 

pierced, no matter what the facts were, is authority.  

4. Plaintiffs played fast and loose with the requirement that an appeals 

court can only review that which is in the record and those documents and exhibits 

admitted into evidence.  Several examples of Plaintiffs blatant disregard of this 

principle are set out in Appendix I. 

 Appellant’s brief did not address the controlling authority cited by the 

District Court, nor did it properly set forth the standards of review.  Furthermore, it 



35 
 

attempted to introduce new evidence into the appeal (the reasons for the Delaney 

settlement), and mis-stated the findings and determinations of the District Court in an 

attempt to mislead this court (the “coming to the nuisance” argument versus the full 

release and consent).  As Wood Bros., supra, notes, any appeal that is “so futile, 

irrational or unjustified…[should] warrant a clear finding that [it] was frivolous.”  

Wood Bros., supra, at 934. 

 Furthermore, a court may also assess attorney fees if it finds that a party has 

brought an action that lacks substantial justification.  See C.R.S. § 13-17-102(4).  An 

action lacks substantial justification if it is "substantially frivolous, substantially 

groundless, or substantially vexatious." Id.; see also Castillo v. Koppes-Conway, 

148 P.3d 289, 292 (Ct. App. 2006) (“But we also must consider the interests of 

parties who are forced to defend against frivolous appeals and parties whose cases 

await our attention”, finding attorney’s fees for appellee under both C.A.R. 38(d) 

and C.R.S. §13-17-102 because the appellant’s brief failed to set forth a coherent 

assertion of error supported by legal authority).   For the reasons set forth above, 

Defendants request attorney’s fees per C.A.R. 38(d) and C.R.S. § 13-17-102. 
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VI. CONCLUSION 
 
  Judge Schum’s Findings of Fact, Conclusions of Law and Order are amply 

supported by the trial testimony and exhibits, and well-grounded in law.  As such, 

Defendants BCB Properties, LLC and Alan Towbin respectfully request this Court to 

affirm the District Court’s order finding in favor of Defendants on all counts and award 

Defendants fees and costs under CCOIA and just damages and costs under C.A.R. 

38(d). 

 Respectfully submitted this 5th day of December, 2012.   

 s/ John H. Steel                                                        
      John H. Steel, Esq., #22319 
      Attorney for Appellees/Defendants 
      BCB Properties, LLC and Alan Towbin 

 
CERTIFICATE OF SERVICE 

 
 I hereby certify that on December 5, 2012, a true and correct copy of the 
foregoing was served by LexisNexis e.filing to the following: 
 
Daniel Gregory, Esq. 
daniel@daglaw.com 
 
BCB Properties, LLC 
Alan Towbin 
      s/ Renee Marr                                      
      Renee Marr 

 
*In accordance with C.R.C.P. 121 §1-26(9), the signed original of this document is on file at the 
office of John H. Steel and will be made available for inspection by other parties or the court 
upon request.  
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Appendix I (re footnote 2) 
 
Misrepresentations (all 
page references are to 
Amended Opening Brief) 

Truth Record substantiates 
truth at: 

1. “when the operation of a 
nearby commercial unit 
housing a brewpub”, p. 1. 

The brewpub was not 
nearby, it was under 
Plaintiffs’ Unit 

CD p. 1636, l. 15. 

2. “a brewpub began to 
create a profound odor that 
… rendered the residential 
unit unmarketable”, p. 1 
 

There was no testimony 
that the brewpub began 
to create a profound 
odor.  The testimony 
was that the odor of 
brewing didn’t change. 
And the unit was sold – 
so it couldn’t have been 
unmarketable. 

Christopher Fish testified 
that there was “not a 
change” in the beer smell, 
CD p.1482, l. 7.  Ms. 
Courtney testified that 
Mr. Evans never said that 
the smell had changed 
from one kind to another.  
CD p. 1628, l. 22- p. 1629 
l. 1.     
 

3. “The Declaration 
allowed the brew-pub”, p.3 

The Declaration barred a 
claim for nuisance on 
account of the brewpub 

CD p. 706.  

4.  “the Delaneys convinced 
the Plaintiffs that they had 
never experienced the 
brewery stench being 
experienced by the 
Plaintiffs in 2009. (Ex. 52, 
CD pp. 984-85.)”, p. 3 

Not in evidence; the 
Delaneys did not testify 
and the referenced exhibit 
does not contain any 
language regarding the 
Delaneys’ intent or 
mindset 

Exhibit 52 is in evidence at 
CD p.  984, but the Exhibit 
and testimony do not 
contain what the Plaintiffs 
allege in their quote. 

5.  “The pervasive brewery 
stench did not exist, 
however, when the 
Plaintiffs and their realtor 
toured the condominium 
unit in 2006. (CD p. 1825, 
I. 15 -p. 1826, I. 16.)”, p.3 

The truth is that the 
Evans inspected the 
apartment on winter 
mornings when there 
was no brewing.  There 
was no testimony calling 
the odor “pervasive.” 

CD p. 1825, l. 22 
(“mornings of February, 
March, January…”).  Also 
Mr. Evans admitted in the 
2007 HOA meeting that he 
didn’t open the door.  Tr. 
Exh. H., CD p. 1276.  
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Misrepresentations Truth Record substantiates 

truth at: 
6. “In the spring of 2009, 
however, both the nature 
and extent of the odors 
emanating from the 
brewpub changed 
dramatically”, p.3 

Plaintiffs did not establish 
that the odors changed. 

Christopher Fish testified 
that there was “not a 
change” in the beer smell, 
CD p.1482, l. 7.  Ms. 
Courtney testified that 
Mr. Evans never said that 
the smell had changed 
from one kind to another.  
CD p. 1628, l. 22- p. 1629 
l. 1.     
 

7. “Jerry Sklar, who 
owned the other 
residential unit, also wrote 
a letter to Mr. Steel 
stating that when the 
Sklar's purchased "there 
was no brewery smell, 
and there was no reason 
to expect that to change" 
and characterizing the 
condition in 2009 as "a 
health hazard ... a 
nuisance... (and) "the 
pollution problems." (Ex. 
22, CD p. 841; admitted 
at CD p. 1849, 1. 3-4.) “ 
p. 5. 
 
 

The referenced Exhibit 22 
was not offered nor 
admitted for the truth of 
the matter asserted by Mr. 
Sklar, only for Evans’ 
reaction thereto. Thus the 
quotes from the letter are 
not in evidence.  

Judge’s ruling at CD p. 
1849, l. 3-4. 
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Misrepresentations Truth Record substantiates 
truth at: 

8. “The Evanses' objective 
was to have the brewing 
odor from BCB's 
commercial unit managed 
to a reasonable level so 
that the Evanses' unit 
could be sold; it was not 
to engage in litigation”, 
p.6. 

The chronology found in 
the record indicates the 
contrary:  The Complaint 
was filed on May 14, 
2010,  one day after the 
settlement with the 
previous defendants, the 
Delaneys.  No engineers 
were engaged before the 
complaint was filed. 
 

The Plaintiffs settled with 
the previous owners in 
2010.  CD p. 1830, l. 13; 
Tr. Exh. 52, p. 984. The 
“day after” the Plaintiffs 
settled the Delaney suit 
they filed the present suit, 
CD p. 1880  l. 25 - p. 
1881 l. 3, on May 14, 
2010.  CD p. 1837, l. 20. 
The Plaintiffs asked their 
counsel, Mr. Gregory, to 
retain an expert shortly 
thereafter. CD p. 1852, l. 
10-16. 
 

9. “It was neither 
physically possible nor 
economically feasible for 
the Evanses to keep the 
odor from invading their 
unit by virtue of 
pressurization or other 
efforts within their unit. 
(CD p. 1680, 1. 25 p. 
1682,1. 14.)”, p. 8 

What has been omitted 
from this statement is that 
it was both physically 
possible and economically 
feasible for the Plaintiffs 
to keep the odor out of 
their unit by very simple 
efforts in the common 
areas.  A fix they did not 
investigate. 

Simple and inexpensive 
alterations eliminated the 
odors in the condominium 
unit.  CD p. 1704, l. 6-9, 
and 20-21.  Mr. Evans 
himself admitted that 
simple alterations were 
sufficient to sell the unit.  
CD p. 1894, l. 14-24. 

 

 


