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STATEMENT OF THE CASE 

On February 17, 2010, Lewis B. Ridgeway, Defendant, was 

charged with second degree burglary1 and theft.2 (v. 1, p. 2). Defendant 

was subsequently charged with possession of burglary tools3 and 

criminal impersonation.4

A jury convicted Defendant of possession of burglary tools, but 

found him not guilty of burglary or theft. (01/20/11, p. 39-40). Defendant 

was sentenced to three years in the Department of Corrections. 

(04/07/11, p. 15). 

 (v. 1, p. 5, 8-9). Prior to trial, the People 

dropped the impersonation charge because it had also been filed in the 

city and county of Denver. (01/11/11, p. 3). 

This appeal follows. 

                                      
1 § 18-4-203(1) C.R.S. (2011) (F4) 
2 § 18-4-401(1), (2)(b) C.R.S. (2011) (M2) 
3 § 18-4-205(1) C.R.S. (2011) (F5) 
4 § 18-5-113(1)(e) C.R.S. (2011) (F6) 
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STATEMENT OF THE FACTS 

At 4:15 am, on February 3, 2010, Denver Police Officer Gerald 

Sloan observed a white Jeep swerving between lanes on Federal 

Boulevard, hitting a curb, and suddenly turning onto 6th Avenue 

without properly signaling. (01/19/11, p. 177-78). Believing the driver 

was intoxicated, Officer Sloan stopped the Jeep. (01/19/11, p. 178). 

Trevor Rich was the driver of the Jeep and Defendant was in the front 

passenger seat. (01/19/11, p. 179). Although Rich was cooperative, 

Officer Sloan intended to cite Defendant for his failure to use a seatbelt. 

(01/19/11, p. 179). Officer Sloan also noticed that Defendant appeared to 

be concealing something with his left elbow. (01/19/11, p. 181). When 

questioned, Defendant claimed to have a Colorado ID but not with him 

at that moment. (01/19/11, p. 180). He provided Officer Sloan with the 

name “Nate Gittleson” and two different dates of birth. (01/19/11, p. 

180). Officer Sloan made several unsuccessful attempts to locate records 

for “Nate Gittleson.” (01/19/11, p. 180). Believing Defendant was 

providing him with false information, Officer Sloan requested backup. 

(01/19/11, p. 182). Officer Kenneth Reiner arrived on the scene as 
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backup. (01/19/11, p. 182). Both Officers approached the Jeep where 

they asked Defendant to get out of the vehicle. (01/19/11, p. 182). 

Initially, Defendant rolled up his window and Rich reached for the 

Jeep’s gearshift, as if to attempt a getaway. (01/19/11, p. 182). However, 

after a moment of hesitation, Defendant began to exit the Jeep. 

(01/19/11, p. 183). As he did so, Officer Reiner, who was on the driver 

side of car, was able to observe Defendant attempt to surreptitiously 

remove his belt and conceal something in his seat. (01/19/11, p. 183). At 

that point Officer Reiner was able to see a gun on the passenger seat. 

(01/19/11, p. 184). He immediately alerted Officer Sloan, who secured 

Defendant on the ground. (01/19/11, p. 184). Officer Sloan found on 

Defendant’s person a small flash light, a folding mirror, a pocketknife, a 

handheld two-way radio, and several IDs, which appeared to befake. 

(01/19/11, p. 186; 01/07/11, p. 18, 33). 

Officers Sloan and Reiner then searched the Jeep and found a 

cash register drawer, a UV light used for verifying bills, several 

crowbars, two sets of gloves, two masks, bandanas, and another 

handheld radio. (01/19/11, p. 187-86). The cash register drawer and UV 
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light had been taken from C&A Check Cashing in the city of Thornton, 

which had been burglarized earlier that night. (01/19/11, p.129). 

Defendant was charged in connection with the burglary of the 

C&A Check Cashing store. (v. 1, p. 1-2, 5, 8-9). 

At trial, Rich testified that he and Defendant had committed the 

burglary of the C&A Check Cashing store. (01/19/11, p. 140). He 

testified that they used the gloves and masks to obscure their identities 

and the crowbars to forcibly enter the backdoor of the store. (01/19/11, 

p. 143, 149). Detective Kirk Miller testified that he interviewed both 

Rich and Defendant after their arrests. (01/19/11, p. 208). Detective 

Miller testified that Defendant told him that “It doesn’t matter what I 

tell you about tonight, there is a car full of burglary tools, there’s a 

goddamn gun, it is not mine. Run the blanking number.” (01/19/11, p. 

213). Defendant also stated that one set of gloves and mask was his, 

and the other set belonged to Rich. (01/19/11, p. 212). 

The jury convicted Defendant of possession of burglary tools. 

(01/20/11, p. 39-40). 
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SUMMARY OF THE ARGUMENT 

The charging documents and the jury instructions were 

substantially the same. Any alleged variance did not prejudice 

Defendant because Defendant had ample notice of the evidence to be 

presented at trial and the issues presented to the jury were abundantly 

clear. 

The elemental jury instructions were a fair and accurate 

statement of the law that adequately informed the jury of the elements 

of the crimes charged. Assuming arguendo the instructions were 

deficient, any error fails the plain error standard of review, and was, in 

fact, harmless. 

ARGUMENT 

I. Defendant was provided with sufficient notice of 
the charges and the evidence presented against 
him, and any variance between the charging 
document and the facts proved at trial were not 
prejudicial. 

Defendant argues, for the first time on appeal, that a variance 

between the charging documents and the facts proved at trial caused 

reversible error. Specifically, Defendant argues that the omission of the 
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phrase “namely: crowbars, gloves, masks and bandanas” from the 

elemental jury instruction allowed the jury to consider evidence of 

which Defendant had not been provided fair notice, such as the items 

found in Defendant’s pockets. Defendant is incorrect. 

A. Standard of Review/Preservation 

The People disagree that Defendant preserved this issue for 

review. It is a general rule of law that unless the reasons for an 

objection are obvious, the grounds for that objection must be stated with 

sufficient particularity as to call the attention of the court to the specific 

point, and, likewise, it is a general rule that only such grounds of 

objection as are specified will be considered. Martinez v. People, 244 

P.3d 135, 139 (Colo. 2010) (citing Vigil v. People, 134 Colo. 126, 129, 300 

P.2d 545, 547 (Colo. 1956)). The purpose of an objection is not only to 

express disagreement with a proposed course of action, but also to 

identify the grounds for disagreement. An objection must be specific 

enough to provide the trial court with a meaningful opportunity to 

prevent or correct error. People v. Rodriguez, 209 P.3d 1151, 1156 (Colo. 

Ct. App. 2008). 
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Here, Defendant merely tendered jury instructions, which the 

trial court rejected. When the court rejected his tendered instructions 

and when the court actually instructed the jury, Defendant did not 

object on the grounds now asserted. As such, this claim is not preserved 

and should be reviewed for plain error. 

Absent plain error, a failure to object to jury instructions before 

they are submitted to the jury precludes judicial review. People v. 

Gallegos, 260 P.3d 15, 26 (Colo. Ct. App. 2010). To warrant reversal 

under a plain error standard in the context of a variance claim, the 

defendant must demonstrate “that the error so undermined the 

fundamental fairness of the trial itself as to cast serious doubt on the 

reliability of the judgment of conviction.” People v. Rice, 198 P.3d 1241, 

1246 (Colo. Ct. App. 2008). 

B. Applicable Facts 

Defendant was charged with possession of burglary tools. The 

amended information filed against Defendant read as follows: 

[Defendant] unlawfully and feloniously possessed 
an explosive, tool, instrument, or other article, 
namely: crwobars (sic), gloves, masks and 
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bandanas, adapted, designed, or commonly used 
for committing or facilitating the commission of 
an offense involving forcible entry into premises 
or theft by physical taking, and the defendant 
intended or knew another intended to use the 
thing possessed in the commission of such 
offense.  

(v. 1, p. 5) 

 At trial, the information, as presented above, was read to the 

prospective jury pool. (01/19/10, p. 13). 

 During the prosecution’s opening statement, only the crowbars, 

gloves, and masks were identified as “burglary tools.” (01/19/10, p. 120). 

Defendant’s opening statement did not dispute the crowbars, gloves, 

and masks were burglary tools. It merely outlined his defense that he 

was in the wrong place at the wrong time. (01/19/10, p. 123). 

 Rich repeatedly testified that the crowbars,5

                                      
5 At trial, these items are variously referred to as “crowbars,” “prybars,” 
and “other tools.” (Ex. 32, 33, 34). 

 masks, and gloves 

were burglary tools. (01/19/10, p. 140, 142, 151, 154). However, he 

identified the objects found on Defendant’s persons as “odds and ends” 

(01/19/10, p. 155) and testified that the folding mirror was not used in 
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the burglary. (01/19/10, p. 156). Importantly, Rich does not include the 

“odds and ends” as part of the set of items found in the Jeep, which he 

repeatedly identified as the burglary tools. This distinction repeated in 

Detective Miller’s testimony: 

[Prosecution]  Did you speak to Mr. Ridgeway 
about the items that were found in that jeep? 
[Miller]  Yes. 
[Prosecution]  How did he describe those items to 
you? 
[Miller]  I believe he said you have got the two of 
us in a car with burglary tools. 
[Prosecution]  Did he make any statements to you 
concerning the gloves and masks? 
[Miller]  He said there are two sets. One his, one 
mine. 

(01/19/10, p. 212) (emphasis added). 

 The prosecution’s closing arguments also focus exclusively on the 

crowbars, masks, and gloves as the burglary tools. (01/20/10, p. 20-22). 

Again in closing, Defendant did not dispute the crowbars, masks, and 

gloves were burglary tools. He merely disputes his possession of those 

items. 
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 After trial, the jury was given the following instruction for 

possession of burglary tools: 

The elements of the crime of Possession of 
Burglary Tools are: 
1. That the defendant, 
2. in the State of Colorado, at or about the date 
and place charged, 
3. possessed, 
4. any tool, instrument, or article which was, 
5. adapted, designed, or commonly used for 
committing, 
6. an offense involving forcible entry into 
premises, 
7. with intent to use the thing possessed. 

(v. 1, p. 50). 

 While Defendant’s tendered jury instructions happened to include 

the phrase “namely: crowbars, gloves, masks and bandanas,” he never 

argued to the court that omitting this language was in error. (v. 1, p. 

31). 

C. Law and Analysis 

A variance occurs when the charging document materially differs 

from the charge of which a defendant is convicted. People v. Rodriguez, 
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914 P.2d 230, 257 (Colo. 1996). Variance claims come in two forms: 

constructive amendment and simple variance. Constructive amendment 

occurs when the jury instructions change an essential element of the 

charged offense to the extent the substance of the charging instrument 

is changed. Rice, 198 P.3d at 1245. A constructive amendment 

“effectively subject[s] a defendant to the risk of conviction for an offense 

that was not originally charged.” People v. Pahl, 169 P.3d 169, 177 

(Colo. App. 2006) (citing Rodriguez, 914 P.2d at 257). A simple variance 

occurs “when the charged elements are unchanged, but the evidence 

presented at trial proves facts materially different from those alleged in 

the indictment.” Pahl, 169 P.3d at 177. “Convictions generally have 

been sustained as long as the proof upon which they were based 

corresponds to an offense that was clearly set out in the indictment.” Id. 

(emphasis in original) (citing Rodriguez, 914 P.2d at 257). A simple 

variance is not grounds for reversal unless it is material to the merits of 

the case or prejudicial to the defendant. § 16-10-202 C.R.S. (2011); Pahl, 

169 P.3d at 178. A reviewing court considers the surrounding 
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circumstances when determining whether a simple variance in the 

information caused prejudice. Rice, 198 P.3d at 1246. 

1. Simple Variance 

Defendant asserts, for the time on appeal, a prejudicial simple 

variance. Specifically, he argues the evidence presented at trial proved 

facts materially different than those alleged in the charging documents. 

This claim fails in several ways because the evidence corresponds to an 

offense clearly set out in the information and there was no actual 

variance in Defendant’s trial. 

First, the trial court was correct in identifying the phrase 

“namely: crowbars, gloves, masks and bandanas” as mere surplusage. 

(01/19/10, p. 234). “A part of the indictment unnecessary to and 

independent of the allegations of the offense proved may normally be 

treated as a useless averment that may be ignored." United States v. 

Miller, 471 U.S. 130, 136 (1985) (quotations omitted). See also Crim. P. 

7(f); United States v. Smith, 838 F.2d 436, 439 (10th Cir. 1988) ("proof is 

not required of everything alleged in the indictment"), cert. denied, 490 

U.S. 1036 (1989); United States v. Harper, 579 F.2d 1235, 1239 (10th 
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Cir.) ("When the language of the indictment goes beyond alleging the 

elements of the offense, it is mere surplusage and such surplusage need 

not be proved."), cert. denied, 439 U.S. 968, (1978). Here, the phrase 

“namely, crowbars, gloves, masks, and bandanas” was not an essential 

element of the crime and did not narrow the scope of the charge. As 

such, the phrase was mere surplusage. The alleged variance was the 

presentation of evidence that Defendant possessed a pocket knife, 

headlamp, folding mirror, and walkie-talkie, which Defendant asserts 

the jury could have believed were burglary tools. However, the 

indictment did not limit the scope of the charged offense such that it 

would exclude the items in Defendant’s pockets.  

Assuming Defendant is correct, even this evidence “corresponds to 

an offense that was clearly set out in the indictment.” Specifically, the 

presentation of evidence that Defendant possessed a pocket knife, 

headlamp, folding mirror, and walkie-talkie, could correspond to the 

charge of possession of burglary tools. Thus, there was no variance. 

Second, Defendant has failed to show that the evidence presented 

at trial proved facts different than those contained in the charging 
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documents. Specifically, Defendant has not shown where in the record 

the prosecution presented evidence that the items in Defendant’s 

pockets were burglary tools. In fact, no evidence was presented to the 

jury to suggest that these items were “adapted, designed, or commonly 

used for the commission of” a burglary. Accordingly, Defendant’s claim 

again fails because he is unable to show that “the evidence presented at 

trial prove[d] facts materially different from those alleged in the 

indictment.”6

Third, even assuming arguendo the evidence presented at trial 

differed from the facts alleged in the indictment, Defendant has failed 

to show that the difference was a material difference. To prove a simple 

variance requires a showing that the alleged difference is a material 

one, and Defendant has failed to make such a showing. Case law 

suggests that appellate courts should not have to search the record for 

facts or comb through the lawbooks for authority to support a party’s 

claim on appeal. See e.g., Mauldin v. Lowery, 1237 Colo. 234, 255 P.2d 

976 (1953); Westrac, Inc. v. Walker Field, 812 P.2d 714 (Colo. App. 

 Pahl, 169 P.3d at 177. 

                                      
6 Defendant’s unanimity argument likewise fails for this reason. 



 

15 

1991). Here, the alleged burglary occurred while Defendant and Rich 

wore masks and gloves and used crowbars to forcibly enter C&A Check 

Cashing. The added fact of Defendant’s possession of additional items 

does not materially alter the allegation or suggest the commission of a 

different or additional crime. In fact, the items found in the defendant’s 

pockets were only mentioned three times throughout the entire trial: (1) 

Rich identified the objects as “odds and ends” belonging to the 

Defendant. (01/19/10, p. 155). He also states that the mirror was not 

used during the burglary. (01/19/10, p. 156). (2) Officer Sloan 

indentified the objects as the objects found on Defendant’s person 

subsequent to his arrest. He then identified the burglary tools as the 

crowbars, masks, and miscellaneous tools found in the Jeep. (01/19/10, 

p. 186). (3) In closing argument, the objects were used to connect 

Defendant with the objects found in the Jeep. Specifically, the walkie-

talkie in Defendant’s pocket connects with the other walkie-talkie found 

in the Jeep along with the crowbars. (01/20/10, p. 36). These additional 

items did not alter the prosecution’s case or argument, nor would they 

require a different defense from Defendant. Accordingly, the inclusion 
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of these “odds and ends” was not materially different than the facts set 

forth in the charging document. Consequently, Defendant’s claim of a 

simple variance fails. 

2. Prejudice 

Assuming arguendo Defendant has shown the evidence presented 

at trial proved facts materially different than those alleged in the 

indictment, he must still show that that difference was prejudicial to 

him. Rice, 198 P.3d at 1246. 

In Pahl, a division of this court, in reviewing for harmless error, 

rejected a simple variance claim because the defendant had failed to 

show any prejudice. The defendant in Pahl was charged with securities 

fraud “in connection with the offer, sale or purchase of a security, to-wit: 

certificate of participation in an oil, gas, or mining title or lease, or 

payments out of production thereof.” Pahl, 169 P.3d at 178. The 

corresponding jury instruction listed one of the elements of fraud to be 

conduct “in connection with the offer, sale, or purchase of any security.” 

Id. Even though the jury instruction omitted “to-wit: certificate of 

participation in an oil, gas, or mining title or lease, or payments out of 
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production thereof,” this court held that the indictment was the same as 

the elemental jury instruction. Id. Importantly, this court, in holding 

that the defendant was not prejudiced by a simple variance, noted that 

the defendant did not “complain he was unaware of the essential facts 

in support of the securities fraud charges,” nor did the defendant argue 

how he would have challenged the prosecution’s case differently or 

presented different evidence in his defense. Id. Lastly, this court noted 

that the defendant did not file a motion for a bill of particulars. Id. 

Here, as in Pahl, Defendant has failed to articulate how any 

variance has prejudiced him. First, Defendant was provided ample 

notice of the essential facts in support of the possession of burglary tools 

charge and that additional items other than the crowbars, masks, 

gloves, and bandanas would be presented at trial. These items, 

specifically the items found in Defendant’s pockets, were provided in 

discovery and were the subject of testimony and argument during pre-

trial hearings. Despite this notice, Defendant failed to object during 

each of the multiple instances when these items were addressed before 

trial. (01/07/11, p. 15-16; 01/11/11, p. 5, 8, 9-10). Even the trial court 
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noted that “all evidence was in discovery, there’s really no surprise to 

the defense.” (01/11/11, p. 11). During trial, Defendant also failed to 

object to the evidence relating to the items found on Defendant’s person. 

(01/19/11, p. 156, 186, 212; 01/20/11, p. 23, 35-36). For each item 

admitted into evidence, Defendant was provided with ample and 

sufficient notice. Second, Defendant has failed to explain how, if at all, 

he would have challenged the prosecution’s case differently, or produced 

different evidence. Finally, as in Pahl, Defendant did not move for a bill 

of particulars. Accordingly, any variance in the information was not 

prejudicial to the Defendant. 

Additionally, the evidence now complained of by Defendant was 

not integral to the prosecution’s case. Contrary to Defendant’s claim, 

the prosecution did not focus on this evidence, nor did it account for a 

significant portion of the evidence presented against Defendant. 

Consistent with the evidence presented at trial, the prosecution did not 

rely on the items found on Defendant’s person during closing argument. 

Instead, the prosecution actually highlighted testimony from Rich that 
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some of the items found on Defendant’s person were not tools used for 

the instant burglary, or intended for any other. (01/20/11, p. 23). 

Additional minor differences between Defendant’s tendered and 

rejected instructions and the instructions actually given to the jury 

underscore the insignificance of the alleged variance. The instructions 

offered by Defendant read, in part, “an offense involving forcible entry 

into premises or theft by a physical taking.” (v. 1, p. 31) (emphasis 

added). This portion of the instruction reflects the relevant statute, 

which is broader in scope than Defendant’s charged actions. The 

instructions actually given to the jury read, in relevant part, “an offense 

involving forcible entry into premises,” omitting the theft by a physical 

taking language. This omission in the instruction carefully focused the 

jury’s inquiry to those tools used or intended for use in a forcible entry. 

At no point did the prosecution argue or present evidence to suggest 

that the items found on Defendant’s person, which he now argues were 

impermissibly considered by the jury due to an instructional variance, 

were designed, adapted, or commonly used for the forcible entry into a 

premise. Instead, the obvious inference from the instruction actually 
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given by the court is that the focus of the crime was the crowbars and 

their intended use in the forcible entry through locked doors. 

 Accordingly, any variance did not prejudice Defendant’s 

substantial rights, much less undermine the fundamental fairness of 

the trial or cast serious doubt on the reliability of the conviction. 

Moreover, any variation between the information and the jury 

instruction was harmless and fails to surpass the significant hurtle of 

plain error review because of the weight of the overwhelming evidence 

presented against Defendant, not the least of which was his confession. 

When questioned after his arrest, Defendant voluntarily stated that 

“you have got the two of us in a car with burglary tools” indicating his 

possession of the items and their intended purpose. (01/19/11, p. 211). 

When asked about the gloves and masks in the car, Defendant “said 

there are two sets. One [Trevor Rich’s], one mine.” (01/19/11, p. 211). 

Finally, Rich’s testimony identified only the crowbars as the burglary 

tools, not items complained of here. (01/19/11, p. 140). 

A reviewing court should consider the surrounding circumstances 

when determining whether a simple variance in the charging 
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documents cause prejudice. People v. Williams, 984 P.2d 56, 64 (Colo. 

1999). Here, those circumstances clearly indicate that Defendant was 

not prejudiced by the alleged variance. Accordingly, Defendant’s 

conviction should be affirmed. 

II. The jury was presented with instructions that 
fairly and accurately described the law and any 
omission was harmless. 

Defendant argues, for the first time on appeal, that the jury 

instructions failed to adequately describe the relevant law to the jury. 

Specifically, he argues the trial court reversibly erred when it gave 

instructions that did not state the intended use of a burglary tool must 

be in the commission of a burglary. Defendant is incorrect. 

A. Standard of Review/Preservation 

The People disagree that Defendant preserved this issue for 

review. As is the case above, Defendant failed to sufficiently articulate 

the issue he now argues for the first time on appeal. See Martinez, 244 

P.3d at 139 (the grounds for an objection must be stated with sufficient 

particularity as to call the attention of the court to the specific point); 

Rodriguez, 209 P.3d at 1156 (an objection must be specific enough to 
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provide the trial court with a meaningful opportunity to prevent or 

correct error). Defendant merely tendered an instruction for possession 

of burglary tools. He did not alert the court to his specific objection that 

the court’s instruction failed to accurately describe the mens rea of the 

crime. 

Because Defendant failed to properly object, this court should 

review for plain error. Crim. P. 52(b); see Neder v. United States, 527 

U.S. 1, 8-15 (1999) (holding that the omission of an essential element of 

a crime in the jury instructions is subject only to harmless or plain error 

review); Griego v. People, 19 P.3d 1, 8 (Colo. 2001) (adopting Neder v. 

United States and rejecting structural error review). To warrant 

reversal under a plain error standard in the context of jury instructions, 

the defendant must “demonstrate not only that the instruction affected 

a substantial right, but also that the record reveals a reasonable 

possibility that the error contributed to his conviction.” People v. Garcia, 

28 P.3d 340, 344 (Colo. 2001). “The failure to instruct the jury properly 

does not amount to plain error if the instruction, read in conjunction 

with other instructions, adequately informs the jury of the law. An 
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erroneous jury instruction does not normally constitute plain error 

where the issue is not contested at trial or the record contains 

overwhelming evidence of the defendant's guilt.” People v. Zamarripa-

Diaz, 187 P.3d 1120, 1122 (Colo. Ct. App. 2008) (internal citations 

omitted); see also People v. Stewart, 55 P.3d 107, 120 (Colo. 2002) 

(“Where counsel fails to object or to tender instructions on the omitted 

issues, appellate courts will not consider any error assigned to the 

giving, or failure to give, pertinent instructions unless there was plain 

error.”). 

B. Applicable Facts 

The final element of the possession of burglary tools instruction 

read “with intent to use the thing possessed.” (v. 1, p. 50). Defendant’s 

tendered and rejected instruction states “with intent to use the thing 

possessed . . . in the commission of such an offense.” (v. 1, p. 31). 

Defendant again failed to specifically object on the basis that the phrase 

“in the commission of such an offense” was an essential portion of the 

elements of the crime. 
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C. Law and Analysis 

A trial court has a duty to properly instruct the jury on all the 

elements of the offenses charged. Stewart, 55 P.3d at 120. A jury 

instruction defining an offense that is framed in the language of the 

statute is generally sufficient and proper. People v. Benzor, 100 P.3d 

542 (Colo. App. 2004). However, the trial court has substantial 

discretion in formulating jury instructions so long as they are correct 

statements of the law and fairly and adequately cover the issues 

presented. A conviction will not be reversed on a claimed deficiency in a 

jury instruction if the instructions, read as a whole, adequately inform 

the jury of the law. People v. Gonyea, 195 P.3d 1171, 1174 (Colo. App. 

2008). 

In People v. Johnson, a division of this court affirmed an 

attempted first degree murder conviction even though the relevant 

instruction omitted the necessary mens rea. People v. Johnson, 74 P.3d 

349, 354 (Colo. App. 2002). In Johnson, the instruction omitted the 

mens rea, but “advised the jurors that to find defendant guilty of 

attempted first degree murder, they must find beyond a reasonable 
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doubt that he ‘intentionally engaged in conduct constituting a 

substantial step toward the commission of Murder in the First Degree.’” 

Id. Another instruction informed the jurors that to be guilty of first 

degree murder, one must have acted with the intent to kill and after 

deliberation. This court held that the two sets of instructions, 

“considered as a whole, adequately advised the jury of the required 

mens rea for the offense.” Id. (emphasis added); see also Gann v. People, 

736 P.2d 37 (Colo. 1987); People v. Caldwell, 43 P.3d 663 (Colo. App. 

2001) (same). 

Here, a fair and commonsense reading of the burglary tools 

instruction, considered as a whole, provided the jury with a clear 

understanding of the law and there is no indication that the jury was 

confused by the instruction. The instruction, as given, provided a clear 

indication that in order to find the Defendant guilty, he must possess 

the tools and actually intend to use those tools in the commission of a 

burglary. The instruction provided, in relevant part, that the Defendant 

must possess: 

4. any tool, instrument, or article which was 
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5. adapted, designed, or commonly used for committing, 

6. an offense involving forcible entry into premises, 

7. with intent to use the thing possessed. 

(v. 1, p. 50). 

The portion of the instruction “with intent to use the thing 

possessed” must be read in context with the title of the instruction 

“Possession of Burglary Tools” (v. 1, p. 50) (emphasis added) and the 

preceding line, which states that the intended use is for an “offense 

involving forcible entry into the premises.” Any commonsense reading of 

this instruction would indicate that the proscribed action is the 

possession of burglary tools with the intent to use the tools for the 

purpose for which they are “adapted, designed, or commonly used:” the 

commission of a burglary. No reasonable juror would understand the 

instruction, when read and considered as a whole, to prohibit the 

possession of tools intended for an entirely innocent purpose. Nor did 

Defendant argue that the tools in question were intended for an 

innocent purpose. Instead, he argued that they were burglary tools, but 
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used in a burglary that he did not participate in.7

Assuming arguendo the court erred in omitting “in the 

commission of such an offense” from the jury instruction, such error was 

harmless. The overwhelming evidence of Defendant’s guilt, the 

prosecution’s case against Defendant, and Defendant’s own arguments 

presented at trial made clear to the jury that in order to find Defendant 

guilty, he must intend to use the burglary tools in the commission of a 

burglary and not for an innocent purpose. As such, any error by the 

court was harmless and falls short of plain error.  

 (01/19/10, p. 122; 

01/20/11, p. 30-31). See also People v. Akers, 746 P.2d 1381, 1383 (Colo. 

App. 1987) (Missing instruction on undisputed issue could not have 

contributed to defendant’s conviction). As such, the instruction provided 

a fair and accurate statement of the law, and the court did not err in 

tendering the instruction to the jury. 

Importantly, the court in Johnson also found the error harmless. 

Although the omission in Johnson was arguably more egregious, the 

court nevertheless opined that “even if we were to apply the more 
                                      
7 Defendant concedes this point in his opening brief. (See OB, p. 8). 
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rigorous standard for alleged constitutional error, we would find no 

basis for reversal. Under the circumstances, we are confident beyond a 

reasonable doubt that the instructional error did not contribute to the 

guilty verdict obtained. Accordingly, the error was harmless.” Johnson, 

74 P.3d at 354.  

As noted above, any fair reading of the tendered instruction infers 

a requirement that the intended use of the tools be in the commission of 

a burglary. Such an inference is supported by arguments made by the 

prosecution and Defendant at trial. In closing arguments, the 

prosecution emphasized Rich’s testimony that the mirror found in 

Defendant’s pocket was not intended for use or actually used in any 

burglary. This testimony informed the jury that innocent use was not 

prohibited by the burglary tools statute. (01/20/11, p. 23). Likewise, 

Defendant advanced the theory, in cross examination and closing, that 

Rich had used the tools to commit the C&A Check Cashing store 

burglary, not Defendant. Defendant did not dispute that the crowbars, 

masks, and gloves had some alternative, innocent use. Instead, the 

defense advanced at trial was that he was not the individual to commit 
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the burglary. (01/19/10, p. 122; 01/20/11, p. 30-31; OB, p. 8). These 

circumstances, combined with the fact that the original information was 

read to the jury, render any error harmless. (01/19/10, p. 13). See also 

Akers, 746 P.2d at 1383. 

Any error was also rendered harmless by the overwhelming 

evidence of Defendant’s guilt. Defendant was arrested after giving 

Officer Sloan a false name and being observed with a gun. (01/19/11, p. 

183). At the time of his arrest, he was in the passenger compartment of 

the car driven by Rich in the early hours of the morning. (01/19/11, p. 

179). In the passenger compartment, right at Defendant’s feet, were 

gloves, masks, and a crowbar. (01/19/11, p. 202-203). An additional 

crowbar was found in the rear of the car. (01/19/11, p. 187-86). When 

questioned by the police, Defendant stated that “there is a car full of 

burglary tools.” He also stated that there were two sets of gloves and 

masks, one his and one Rich’s. (01/19/10, p. 211-13). Importantly, 

Defendant indentified the items in the car, without prompting from 

police investigators, as “burglary tools,” indicating both possession and 

intention for future use. The car also contained the cash register drawer 
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from the C&A Check Cashing store, which had been burglarized that 

very night. Coupled with Rich’s testimony regarding the actual 

burglary, the evidence against Defendant was more than sufficient to 

support the jury’s verdict. Given the overwhelming evidence that 

Defendant was in possession of burglary tools, with the intent to use 

those tools in the commission of a burglary, any error by the trial court 

in instructing the jury was harmless. 

CONCLUSION 

For the foregoing reasons and authorities, the defendant’s 

convictions should be affirmed. 

JOHN W. SUTHERS 
Attorney General 
 
 
/s/ Michael McMaster 
MICHAEL D. MCMASTER, 42368* 
Assistant Attorney General 
Appellate Division 
Attorneys for Plaintiff-Appelle 
*Counsel of Record 

 
AG ALPHA: QLGI 
AG File:  Q:\AP\APMCMAMD\2012 CASES\RIDGEWAY\RIDGEWAY AB.DOCX 



 

1 

 

 
CERTIFICATE OF SERVICE 

 This is to certify that I have duly served the within ANSWER 

BRIEF upon Britta Kruse, Deputy State Public Defender, by delivering 

copies of same in the Public Defender's mailbox at the Colorado Court of 

Appeals office this 28th day of September, 2012.                                    

 
 

               /s/ C. D. Minor 
 
 


