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ARGUMENT 

I.  The Defendant’s Detention at Denver International Airport was 
unreasonable and in violation of the Federal and State Constitutions.     
  
           
  In the Answer Brief, the People argue that the Defendant had no standing to 

challenge the search of his carry-on bag because he had no reasonable expectation 

of privacy, or in the alternative, once the cash was found, law enforcement had a 

“reasonable suspicion” to detain the Defendant.  Answer Brief at 21 and 25.  These 

arguments are based on a mischaracterization of the facts in this case.    

 Airline passengers do not surrender their Fourth Amendment rights when 

they step foot into the terminal.  The Colorado Supreme Court has recognized that 

the Fourth Amendment to the United States Constitution and Article II, section 7 

of the Colorado Constitution protect citizens from unreasonable searches and 

seizures, even in the context of an airport.  See People v. Heimel, 812 P.2d 1177, 

1180 (Colo. 1991) (upholding airport security searches as administrative searches); 

People v. Morales, 935 P.2d 936, 941 (Colo. 1997) (Terry stop in airport context).  

In recognizing a reasonable expectation of privacy in airports, the United States 

Supreme Court has heavily scrutinized the propriety of airport searches and 

seizures under the Fourth Amendment.  See, e.g., United States v. Place, 462 U.S. 

696, 707 (1983) (“We have affirmed that a person possess a privacy interest in the 
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contents of personal luggage that is protected by the Fourth Amendment”).  

Although recognized exceptions to the Fourth Amendment have emerged, it still 

remains that passengers should be free from unreasonable searches and seizures.  

Heimel, 812 P.2d at 1180.  The mere fact that airline passengers know that they 

must subject their personal effects to reasonable security searches does not mean 

that they are automatically consenting to un reasonable ones. 

 The Colorado Supreme Court in Heimel applied the administrative search 

exception to airport security screenings.  Heimel, 812 P.2d at 1181.  It held that 

when a potential passenger enters the x-ray screening areas and actually 

commences the screening process, “such person has consented to screening 

procedures directed to the discovery of a weapon, explosive, or other destructive 

device.”  Id. [emphasis added].  However, it also added an important caveat, stating 

that the search “must be directed to determining whether the potential passenger is 

carrying an object that is potentially dangerous to air commerce.”  Id. at 1182.  

Thus, once the entire search is completed and security personnel are satisfied that a 

passenger does not pose a threat to air safety, the search must cease and the 

passenger must be permitted to proceed on his or her way.  Id. 

The administrative search exception simply cannot justify Mr. Lam’s 

detention after TSA was satisfied that he did not pose a threat to airline safety.  
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Heimel, 812 P.2d at 1181; see also United States v. $124,570 U.S. Currency, 873 

F.2d 1249 (9th Cir. 1989) (holding that the search of luggage by customs agents 

who were alerted by airport security agents that claimant was carrying a large 

amount of money could not be upheld as an administrative search).    

 In Mr. Lam’s case, approximately $25,000 in cash, without any other 

credible evidence of criminal activity, cannot amount to a showing of probable 

cause.   Courts throughout the nation have refused to uphold probable cause, or 

reasonable, articulable suspicion, based solely on a large amount of cash and a 

drug courier profile.  See, e.g., United States v. $53,082, 985 F.2d 245, 250 (6th 

Cir. 1993) (holding that while a large amount of cash does raise the possibility of a 

drug courier, it is insufficient to support a finding of reasonable, articulable 

suspicion); United States v. $121,000.00 in United States Currency, 999 F.2d 1503, 

1506 (11th Cir. 1993) (holding that a large amount of currency, standing alone, is 

insufficient to establish probable cause for forfeiture).  As set forth in the Opening 

Brief, Officer Rowe testified that other than the $25,000 in cash found in Mr. 

Lam’s belongings, nothing else aroused her suspicion.  However, without more, 

the government cannot show that the seizure of Mr. Lam or his belongings was 

justified by a showing of probable cause. 
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The fallacy of the People’s argument is based on the fallacy of their 

assumption that the cash alone was contraband or suspicious.  This is untrue and 

contradicted by the case law.  Where the incriminating nature, of something in an 

airline passenger’s bag, is not immediately apparent, TSA Personnel may briefly 

detain the passenger for a limited duration to investigate further -- and that is all.  

Mr. Lam was not briefly detained.  Even though TSA personnel did not have 

probable cause to detain Mr. Lam based on his possession of $25,000 in cash 

alone, they still could have detained him for a brief period of time to investigate 

further as long as the detention was reasonable.  See United States v. Place, 462 

U.S. 696, 702 (1983).  In this case, the United States Supreme Court held that law 

enforcement agents can briefly detain a passenger in an airport without a showing 

of probable cause: 

When an officer’s observations lead him reasonably to believe that a 
traveler is carrying luggage that contains narcotics, the principles of 
Terry and its progeny would permit the officer to detain the luggage 
briefly to investigate the circumstances that aroused his suspicion, 
provided that the investigative detention is properly limited in scope. 
 

Id.   

Although Mr. Lam’s cash was not actually confiscated by TSA personnel, 

his person was seized when he was forced to remain with his luggage in the 

screening area pending further investigation.  See Id. (recognizing that the 
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detention of luggage within a passenger’s immediate possession intrudes on that 

passenger’s freedom of movement, and effectively seizes the passenger as well as 

his or her luggage).   

In the case at bar, based on federal precedent, it is Mr. Lam’s position that a 

Search Warrant was needed to search his bag since  (1)  He was not briefly 

detained but his person was seized long enough to insure he missed his flight and 

(2) the incriminating nature of the cash in his bag was not immediately apparent as 

contraband. The Colorado Supreme Court has not specifically addressed the 

appropriate analysis as to where a legitimate administrative search ends and a 

search or seizure requiring probable cause begins.  However, this situation has 

arisen numerous times in the federal courts in cases involving civil forfeitures.  

See, e.g., United States v. $557,993.89, More or Less, In U.S. Funds, 287 F.3d 66, 

82 (2nd Cir. 2002).  These cases should be persuasive in applying Colorado law 

because they all apply the administrative search exception to airport screenings.   

$557,993.89 More or Less, In U.S. Funds is particularly instructive because 

Circuit Judge Sotomayor goes to great lengths to break down each element of the 

search and carefully articulates the appropriate test to be applied.  Id.  The court 

begins its opinion by explicitly rejecting the very same argument that the 

government made at Mr. Lam’s suppression hearing.  Id.  The government argued 
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that the defendant had no reasonable expectation of privacy in his briefcase 

because “as an airline passenger, he knew that he would have to expose the 

briefcase to scrutiny by security personnel.”  Id.  The court rejected the argument 

reasoning that “the mere fact that airline passengers know that they must subject 

their personal effects to reasonable security searches does not mean that they are 

automatically consenting to un reasonable ones.  Id.  

The court then went on to perform the same analysis as discussed above.  

Circuit Judge Sotomayor was careful to point out that an additional seizure 

occurred when TSA personnel detained the defendant after the screening search 

had ended and before law enforcement arrived.  Id. at 85.  Thus, the court 

specifically addressed whether TSA had probable cause under the “plain view” 

doctrine to seize the defendant and his cash while they waited for law enforcement 

to arrive.  Id.  It held that since TSA have no particularly training or specialized 

knowledge with respect to narcotics or smuggling, it could not have had probable 

cause to detain the defendant’s personal belongings.  Id. at 85-6.   

Under Place and its progeny, the issue is whether the detention, first by TSA 

personnel, and later by a law enforcement officer, was reasonable given the facts 

known to the TSA personnel at the time.  Place, 462 U.S. at 706.  The United 

States Supreme Court identified three factors in determining the reasonableness of 



11 

a Terry-type investigative stop.  Id. at 709-10.  It relied on (1) the length of the 

detention, (2) the lack of diligence of the police in pursuing their investigation, and 

(3) the failure to accurately inform the defendant how long he might reasonably be 

detained or how long his luggage would confiscated for.  See id.   In the case at 

bar, the reasonableness of Mr. Lam’s detention hinges on what TSA and Officer 

Rowe knew when they first found out about the cash and whether their actions in 

detaining him were reasonable in light of the circumstances.  As set forth in the 

Opening Brief, he record indicates they lacked reasonable, articulable suspicion 

and their actions were not reasonable in light of the duration of Mr. Lam’s 

detention and the methods that were employed.    

 Finally, the People argue that since Mr. Lam “consented” after he was 

illegally detained and missed his flight, then the search of his bag was lawful.  

Answer Brief at 31.  However, when all the facts are construed in context, it is 

clear that Mr. Lam’s Detention by TSA Personnel and Law Enforcement Was Not 

a Consensual Encounter. 

No reasonable person in Mr. Lam’s situation would have felt that he could 

leave when he was asked to sit in a physically cordoned off area and his 

identification was confiscated.  The key question in determining whether a person 

is “seized” is whether, in “view of all of the circumstances surrounding the 
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incident, a reasonable person would have believed that he was not free to leave.”  

People v. Ealum, 211 P.3d 48, 51 (Colo. 2009) (quoting United States v. 

Medenhall, 446 U.S. 544, 554 (1980)).  The “reasonable person test presupposes 

an innocent person.”  People v. Johnson, 865 P.2d 836, 842 (Colo. 1994) (quoting 

Florida v. Bostick, 501 U.S. 429, 438 (1991)).   

In an effort to provide guidance in this area, the Colorado Supreme Court 

has enumerated a non-exhaustive list of ten factors to consider in determining 

whether “a reasonable innocent person would not feel free to decline the officers’ 

requests or otherwise terminate the encounter.”  People v. Jackson, 39 P.3d 1174, 

1184 (Colo. 2002).  While many of the factors relate to a traditional police 

encounter on a public street, several factors should inform the decision whether 

Mr. Lam’s detention amounted to a seizure.   

Factor two instructs a court to consider the number of officers present.  Id.  

Although TSA personnel may not constitute officers in the traditional sense of the 

word, they are very much in a position of authority as it relates to the passengers 

and most passengers believe that they are expected to obey their commands.  

Furthermore, there many TSA personnel present at the security screening areas, as 

well as their supervisors and other law enforcement officers such as Officer Rowe.    
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Factor eight instructs a court to consider “whether an officer’s show of 

authority or exercise of control over an individual impedes that individual’s ability 

to terminate the encounter.”  Id.  Airport screening areas are designed to be 

intimidating for precisely the reason that passengers are expected to take the 

process seriously.  Furthermore, in order to ensure that the process moves quickly 

and efficiently, passengers are expected to listen and comply with TSA personnel’s 

instructions.  Finally, Mr. Lam was also asked to be seated in an area that was 

physically cordoned off from the rest of the passengers, which further implied that 

he was not free to get up and leave.   The entire airport screening process is 

intended to be a show of authority designed to send the message that passengers 

must comply with TSA regulations. 

Factors nine and ten should illustrate that Mr. Lam was never free to leave 

during this portion of the encounter.  Factor nine instructs a court to consider “the 

duration of the encounter.”  Jackson, 39 P.3d at 1184.  In Johnson, the Colorado 

Supreme Court noted that “prolonged questioning by the police after a citizen has 

provided proper identification and has answered questions in a manner giving rise 

to no additional suspicion militates in favor of a finding that the citizen was 

seized.”  865 P.2d at 844.  Furthermore, Factor ten instructs a court to consider 

“whether the officer retains the citizen’s identification or travel documents.”  
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Jackson, 39 P.3d at 1184.  However, the court in Jackson placed considerable 

weight on the tenth factor as critical in distinguishing a consensual encounter from 

an investigatory stop.  Id. at 1188 (“We, along with the United States Supreme 

Court, the federal appellate courts, and a number of other states, have recognized 

that whether an officer retains a defendant’s identification is a critical factor in 

distinguishing, under the totality of the circumstances, a consensual encounter 

from an investigatory stop”).   

The record indicates that Mr. Lam was questioned continuously throughout 

the thirty-minute period after he initially entered the screening process and then 

again by Agent Lee until he was finally permitted to leave.  (Testimony of Officer 

J. Rowe, 03/28/2006 R. Vol. IX. at 98-103.)  After TSA identified the cash and 

confiscated his identification, Officer Rowe approached Mr. Lam and asked him 

numerous questions, including why he had so much money on him and where he 

obtained it from.  (Id. at 100, 117.)  Officer Rowe never indicated in her testimony 

that anything Mr. Lam said further aroused her suspicion when Mr. Lam responded 

to her inquiries.  (Id. at 100.)  TSA supervisor Joseph Kautzman testified that he 

also approached Mr. Lam and asked him several questions regarding the large 

amount of money Mr. Lam was carrying and its origin.  (Testimony of J. 

Kautzman, 03/28/2006 R. Vol. VII. at 17-19.)   
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After thirty minutes had lapsed, Mr. Lam explicitly asked Officer Rowe if he 

could he leave so that he could catch his flight.  (Testimony of Officer J. Rowe, 

03/28/2006 R. Vol. IX. at 107.)  Officer Rowe testified that she told Mr. Lam that 

he could not leave because his flight was due to leave in five minutes and that he 

would never make it.  (Id. at 101.)  She told him that she would contact a United 

Airlines customer services representative to rebook his flight, but that he would 

have to remain at the screening area until he had a valid boarding pass.  (Id. at 102-

3.)  It should be noted that by the time she spoke with Mr. Lam about his flight, 

Officer Rowe was well aware that Agent Lee from the DEA was in route and that 

he would not arrive at the airport for some time.  (Id.)  This begs the question 

whether Officer Rowe had Agent Lee in mind when she told Mr. Lam that he 

would not be able to make his flight.  She further testified that it took 

approximately forty-five minutes to an hour for the re-booking and for Mr. Lam to 

be issued another boarding pass.  (Id.)  Without a valid boarding pass, Mr. Lam 

was forced to remain in the airport screening area for an additional forty-five 

minutes to an hour.  (Id.)   

Mr. Lam was again approached when Agent Lee finally arrived at the 

airport.  According to Agent Lee, he arrived at the airport at approximately 12:15, 

which would mean that Mr. Lam had been detained for an hour and fifteen minutes 
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since the initial screening began and forty five minutes since he had asked to leave 

at 11:30.  (Testimony of Agent M. Lee, 03/28/2006 R. Vol. IX. at 195.)  Agent Lee 

asked Mr. Lam numerous questions including a request to search his person and 

his belongings for what appears to be the third time.  (Id. at 174.)  The entire 

encounter occurred while Mr. Lam was waiting to be issued another boarding pass.  

(Testimony of Officer J. Rowe, 03/28/2006 R. Vol. IX. at 101.)  Once Mr. Lam 

received his new boarding pass, he immediately requested to leave and Agent Lee 

permitted him to do so.  (Testimony of Agent M. Lee, 03/28/2006 R. Vol. IX. at 

182.)    

By the time the encounter ended, Mr. Lam had been detained for over an 

hour. His identification had been confiscated for an unknown amount of time and 

his boarding pass expired because he was forced to remain in the screening area 

after the administrative search had completed.  This was not a consensual 

encounter.  Mr. Lam was seized the moment the administrative security search 

ended, the TSA personnel were satisfied that he was not a danger, and he was 

nevertheless detained for over an hour.  

The People are placing too much emphasis on the fact that Mr. Lam 

“consented” to a search of his bag after he was illegally seized and detained.  His 

“consent” was not voluntary given the totality of the circumstances since he was 
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illegally detained.  People v. Jackson, 39 P.3d 1174 (Colo. 2002).  And, as Officer 

Rowe testified, once a passenger has entered the screening area, he or she is not 

permitted to leave and anyone who refuses consent to have their luggage searched 

will have “an issue with TSA.” (Testimony of Officer J. Rowe, 03/28/2006 R. Vol. 

IX. at 96.) 

II.  The Photo Array Used to Identify Mr. Lam was Impermissibly Suggestive 
and Created a Substantial Risk of Misidentification and Violated Mr. Lam's 
Due Process Right to a Fair Trial 
  
            

Mr. Lam’s photograph was included in a photo array created by Jefferson 

County Police.1  The photo array consisted of six color photographs depicting 

different males dressed in jail-issued, orange jumpsuits, and Mr. Lam’s photograph 

was in position number 4.  At the first hearing on this issue, the court held the 

following: 

The Court would agree with [Defense Counsel for Mr. Lam] that these 
individuals do not all appear to be of Asian descent, and under the 
circumstances of this case, that is a concern to the Court.  […] I don't 
think it's fair to say this ultimately is a two-person lineup, but I think 
there is some impermissible suggestibility in the selection of this 
array, so the Court is going to require proof of the second prong of the 
Bernal [Bernal v. People, 44 P.3d 184 (Colo. 2002)] test. 

R. Vol. VII, p. 126, Lines 12-23.   

                                                             
1 People’s Exhibit Number 1; Sealed Envelope VIII 
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The Court later changed its mind and held that it was “possible the 

individuals were more Asian that originally presumed.”  See Answer Brief at 46-7.  

However, this does not address the key issue that both Jennifer Nguyen and Amy 

Ho testified that the robber had the distinctive triangle or tussle of hair, and only 

Mr. Lam’s photo had this distinctive feature in the photographic array.  The fact 

that all the photos in the array depicted “men with short hair and three of the men 

have hair handing over their forehead” (See Answer Brief at 47) does not address 

this issue that the photographic array was impermissibly suggestive because only 

the picture of Mr. Lam matched Amy’s and Jennifer’s description. 

The People spent the rest of their argument in the Answer Brief arguing that 

even if the array was suggestive, Amy Ho’s and Jennifer Nguyen’s identifications 

were nevertheless reliable.  Answer Brief at 47.  For the reasons set forth below, 

this is incorrect.   

Ms. Amy Ho was only able to describe her assailant as Asian with a “tussle 

of hair sticking out in front; she provided no additional detail about the robber’s 

facial characteristics.”  (R. Vol. VIII, p. 9, lines 21-22.)  While Ms. Ho did indicate 

that she was positive about her selection by checking the appropriate box, the 

notion that she actually was positive is in direct contradiction to what she had 

earlier told police.  On the day that she was shown the photo array, Ms. Ho told 
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police that she did not remember the alleged robber too well because the robber did 

not let Ms. Ho “look at him too much.”  (R. Vol. VII, p. 109, lines 5-7.)  At the 

pretrial hearing, Ms. Ho testified that during her opportunity to view the robber, 

the robber was pointing a gun at her face, dragging her by her hair, and whipping 

her head with a pistol.  (R. Vol. VIII, p. 12, line 10 to p. 18, line 8.)  Ms. Ho further 

testified that the robber pointed a gun at her and specifically told her not to look at 

his face.  (Id. p. 18, lines 9-17.)   

When asked to describe the color of the robber’s eyes, Ms. Ho responded, “I 

was very afraid. I did not see very clearly.  He wouldn't let me take a good look at 

him.  He has a gun in his hand.” (Id. p. 30, lines 17-19.)  Ms. Ho also admitted that 

after the robbery she had been unable to identify any other facial characteristics of 

the man including the nose, cheekbone structure, or mouth characteristics because 

she was “to fearful to get a really clear look.” (Id., p. 29, lines 18-19.)  Of course, 

her fear is understandable given the traumatic nature of the event.   

Soon after the robbery, Ms. Jennifer Nguyen gave as similarly vague 

description of the robber, describing the man as Asian, with a mustache and 

“pointy hair on his forehead.” (Id., p. 55, lines 3-10.)   This description lacked 

more specific detail, despite Ms. Nguyen’s assertion at the pretrial hearing that she 
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had ample opportunity to observe the robber from various close distances and for 

lengthy amounts of time.  (Id. p. 35-40.)   

Also during the pretrial hearing, Ms. Nguyen denied remembering telling 

police officers that she could not distinguish the three Asian men from each other.  

(Id. p. 49, p. 22 to p. 50, line 1.)  Although she had testified that English is her 

primary language (Id., p. 45, lines 15-16), Ms. Nguyen claimed she checked the 

“possible” box next to the picture of Lam because she “read it wrong” and that she 

“couldn’t think (Id., p. 46, lines 20-23).”  Even though more than 24 hours had 

passed since the robbery, Ms. Nguyen also attributed her mistake to her being in a 

state of shock but claimed she was positive about her selection.  (Id., p. 46, line 

10.)  However, Investigator Gary Burger testified that when he presented Ms. 

Nguyen with the photo lineup, she stated only that the person in position number 

four looked “familiar.” (Id., p. 131, lines.24-25.)   Despite the trial court’s assertion 

that a witness’s checking “possible” goes to weight and not admissibility, it does 

go to admissibility because it goes to the certainty of the witness (R. Vol. VIII, p. 

240, line 24 to p. 241, line 2), which as the district court pointed out, the witnesses 

degree of certainty is a factor that the court needs to consider (p. 242, lines 9-14).   

The fact that the identifying witnesses in this case are robbery victims 

greatly contributes to the added risk of misidentification.  As the Supreme Court 
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has held, “[t]he danger of misidentification is further increased in prosecutions 

where the victim is the witness, such as in a robbery, because there is a particular 

hazard that a victim's understandable outrage may excite a vengeful or spiteful 

motive.”   United States v. Wade, 388 U.S. 218, 229 (1967).  Ms. Nguyen’s and 

Ms. Ho’s testimony is also less reliable because they originally selected Mr. Lam’s 

photograph and naturally wanted to stick by their original selections.  "[I]t is a 

matter of common experience that, once a witness has picked out the accused at the 

line-up, he is not likely to go back on his word later on.”  Id. (Citations Omitted).   

Moreover, the amount of time that a witness has to view an individual is 

often greatly overestimated, especially in cases where the witness is under stress or 

anxiety at the time of witnessing.  By the witnesses’ own admissions, they were 

under stress at the time of the robbery.  The robbery was so traumatic for Ms. 

Nguyen that she claimed to be in a state of shock more than twenty-four hours after 

the robbery.  (Vol. VIII., p. 46, line 10.)  

Because the witnesses gave vague descriptions, had a limited opportunity to 

view the robber, and indicated a low level of certainty, there was a substantial risk 

of misidentification, and therefore, Amy and Jennifer’s identifications were not 

reliable.       
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III.  The District Court committed reversible error when the Defendant was 
forced to stand trial in Shackles in the presence of the jury, the shackles were 
visible and/or audible, and the Defendant had not engaged in any previous 
conduct in Court that would lead a reasonable person to believe he posed a 
safety or escape risk.   
   

In the Answer Brief, the People argued that “the trial court did not abuse its 

discretion in ruling the shackles had to be word” because the trial court was “made 

aware of statements that defendant made, after which, the trial court determined 

the shackles were necessary for security reasons.”  Answer Brief at 53-4.   

This is incorrect.  The trial court exercised no discretion and did not perform 

the required balancing of interests when requiring the shackles, instead it decided 

to merely defer to the bailiffs discretion.  The court, while ordering the shackles to 

remain on Mr. Lam, stated “[w]ell, I’ve spoken with the deputies. They feel that 

it’s necessary, and I'm going to defer to them.” (R at vol. X, p. 5, l. 13-15.)  The 

court further proceeded to say that the deputies may have some concerns but the 

court made no specific findings as to whether those concerns had any merit or what 

they were based on. (Id. at l. 22-25.)   

Federal precedent has made it clear that a trial judge is not permitted to 

merely rely on the recommendations of the bailiff or other outside authority 

without conducting its own evaluation and balancing of state interest against 

potential prejudice to the accused regarding courtroom security and restraint of the 
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accused. See  United States v. Wardell, 581 F.3d 1272 (10th Cir. 2009); Gonzalez 

v. Pliler, 341 F.3d 897, 900 (9th Cir. 2003) (Stating that bailiff’s decision to use 

restraint does not constitute undergoing judicial scrutiny); United States v. 

Durham, 287 F.3d 1297, 1306 (11th Cir. 2002) (Stating the court failed to 

articulate sufficient reasons for imposing the use of the stun belt).  

However, that is exactly what happened in the case at bar -- the trial court 

merely deferred to the Sheriff Deputies without articulating any findings upon 

which to exercise her discretion, and at one point even stated she did not know 

what the concerns were exactly.  The trial court itself noted that she really did not 

know why or have access to any evidence to support the deputies concerns.  She 

stated “[t]here’s something in the -- and I don't know anything -- the only thing I 

know, Ms. Sanders, is there's something in the comments in the jail, you know, the 

jail comments concerning your client, about statements that he may have made.  I 

don't have access to those, so.” ( R at vol. X,  p. 7, l. 4-8) (emphasis added). 

Moreover, the trial court reinforced the fact that she based her entire 

decision regarding the shackles on nothing more than informal conversations and 

information from the sheriffs deputies that is not supported on the record. The 

court concluded that “[the shackles have] nothing to do with the presumption of 

innocence in this case.  [They have] to do with the sheriff's -- of this Court having 
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some concerns about safety, especially when witnesses are on the stand. For the 

remainder of the trial, they will have shackles.” (R. at vol. XI, p. 330, l. 1-5.)  

Therefore, the trial court erred because she exercised no discretion by 

merely deferred to the bailiffs without conducting the required balancing of 

interests, because it failed to make any specific findings regarding its reasoning for 

requiring the shackles, and because it failed to enter its reasons on the record as 

required by Colorado law.  	  People v. Knight, 167 P.3d 147, 154 (Colo. Ct. App. 

2007).    

Alternatively, the People argued that any error was harmless because there 

was no evidence that the jury members could see the shackles.  Answer Brief at 54.  

However, this is also an incorrect representation of the Record.  As set forth in the 

Opening Brief, one of the Courtroom Deputies actually informed the trial court that 

the shackles were visible to the jury.  R. Vol X at 45 line 21 - page 46 line 3.	  	   

CONCLUSION 

  For the reasons set forth above and in the Opening Brief, Mr. Lam 

respectfully requests that this Court vacate the conviction and sentence and remand 

to the District Court for a new trial.  

DATED this 30th day of November  2011. 
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