
 

 

COURT OF APPEALS, STATE OF COLORADO  
Colorado State Judicial Building 
101 W Colfax Ave Suite 800 
Denver, CO  80202 
(303) 837-3785 
 

Appeal From The District Court 
Larimer County, Colorado 
Honorable Gregory M. Lammons, District Court Judge 
Trial Court Case No.  09 CV 1324 
________________________________________     

 
Plaintiff-Appellee:  AARON M. McCAMBRIDGE  
 
v. 
 
Defendant-Appellant:  KERRI L. MULLETTE 

 

 

 

 

 

 

 

 

 

 

 

 

COURT USE ONLY 

Kent N. Campbell, #13170 
Kimberly B. Schutt, #25947 
WICK & TRAUTWEIN, LLC 
323 South College Avenue, Suite 3 
P.O. Box 2166 
Fort Collins, CO  80522 
Phone Number:  (970) 482-4011 
FAX Number:    (970) 482-8929 
E-mail: kcampbell@wicklaw.com  
             kschutt@wicklaw.com  

Case No:  11CA1047 

 

 

   

 

APPELLANT’S REPLY BRIEF 
 

 

 

     

 

EFILED Document 
CO Court of Appeals 
11CA1047 
Filing Date: Dec 29 2011  1:24PM MST 
Transaction ID: 41619808 

 



ii 

 

CERTIFICATE OF COMPLIANCE 

 
 I hereby certify that this brief complies with all requirements of C.A.R. 28 

and C.A.R. 32, including all formatting requirements set forth in these rules.  

Specifically, the undersigned certifies that: 

 The brief complies with C.A.R. 28(g) because it does not exceed 18 pages. 

 Appellant has complied with C.A.R. 28(k) because the Opening Brief 

contains under a separate heading (1) a concise statement of the applicable 

standard of appellate review with citation to authority; and (2) a citation to the 

precise location in the record (R._____, p.___), not to an entire document, where 

the issue was raised and ruled on.  As indicated herein, the parties are in agreement 

as to these issues. 

      Wick & Trautwein, LLC 

 
                                                                                            

      By: s/ Kimberly B. Schutt_____________ 
Kimberly B. Schutt, #25947 

 



iii 

 

TABLE OF CONTENTS 
 
CERTIFICATE OF COMPLIANCE........................................................................ ii 
 
TABLE OF AUTHORITIES ...................................................................................iv 
 
I. ARGUMENT...................................................................................................1 
 
 A. A fair reading of the evidence and jury instructions provides no 

logical basis to reconcile the jury’s inconsistent verdicts here ...............1 
 
 B. McCambridge’s failure to look before entering the intersection 

was indeed undisputed and supported a judgment 
notwithstanding the verdict on the comparative negligence 
defense .....................................................................................................7 

 
II.   CONCLUSION .................................................................................................10 
 
CERTIFICATE OF SERVICE ................................................................................11 



iv 

 

TABLE OF AUTHORITIES 
 
 
CASES: 
 
Fletcher v. Porter, 754 P.2d 788 (Colo. App. 1988) .................................................4 
 
H&H Distributors, Inc. v. BBC Intern., 812 P.2d 659 (Colo. App. 1990) ................4 
 
Morales v. Golston, 141 P.3d 901 (Colo. App. 2005) ...............................................5 
 
Rodriguez v. Morgan County R.E.A., Inc., 878 P.2d 77 (Colo. App. 1994) .............4 
 
Williamson v. School Dist. No. 2, 695 P.2d 1173 (Colo. App. 1984) .......................5 
 
 
STATUTE 
 
C.R.S. §42-4-604(1)(a)(II) .........................................................................................2



1 

 

COMES NOW the Appellant, Kerri Mullette, by and through her counsel of 

record, WICK & TRAUTWEIN, LLC, and respectfully submits the following 

Reply Brief:  

I. ARGUMENT 

A. A fair reading of the evidence and jury instructions provides no 
logical basis to reconcile the jury’s inconsistent verdicts here. 

 
 Standard of Review and Preservation of Issue for Appeal:  The parties are in 

agreement as to the standard of review and preservation of this issue for appeal, as 

reflected in the principal briefs. See Opening Brief, at page 11; Answer Brief, at 

page 8. 

Argument: Appellant has argued, based on the facts of this particular 

accident, there is no way to logically reconcile the jury’s finding that Appellee 

Aaron McCambridge was negligent in this accident event, yet not assign him a 

percentage of negligence or find him to be a cause of his own injuries.  In 

reviewing the response filed by McCambridge, it is evident that much of the case 

law he cites is the same as that cited by Mullette.  Thus, this is not a case involving 

divergent views of law, the development of new law, or the like.  Rather, it is a 

matter of determining the boundaries to how far the court should go in order to 

make some sense out of a jury’s verdict. 
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 Here, the only theory of McCambridge’s own comparative negligence 

presented to the jury had to do with his failure to look either left or right before 

entering the intersection on the green turn arrow.  This was the theory of 

McCambridge’s negligence argued by defense counsel in both his opening 

statement [Transcript of Trial dated February 15, 2011, CD at 1188:7-13; 1193:19-

23] and closing argument [Transcript of Trial dated February 17, 2011, CD at 

901:5-24; 903:4-7; 908:3-5].  It was also the theory underlying all of the 

instructions given to the jury relating to comparative negligence on the part of 

McCambridge: 

a) Instruction No. 25, CD at page 490:  “To look in such a manner as to fail 

to see what must have been plainly visible is to look without a reasonable 

degree of care and is of no more effect than not to have looked at all.” 

b) Instruction No. 27, CD at page 520:  Instructed the jury that, at the time 

of the accident, there was a statute in effect (C.R.S. §42-4-604(1)(a)(II)) 

which provided, “Vehicular traffic facing a green arrow signal, shown 

alone or in combination with another indication, may cautiously enter the 

intersection only to make the movement indicated by such arrow or such 

other movement as is permitted by other indications shown at the same 

time.”  It further instructed the jurors that if they found such a violation, 
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it could only consider it if it was also a cause of the claimed injuries, 

damages or losses. 

c) Instruction No. 34, CD at page 508:  Instructed the jury that “[a] driver 

must maintain a proper lookout to see what that driver could and should 

have seen in the exercise of reasonable care.” 

d) Instruction No. 35, CD at page 509:  Instructed the jury that “[a]lthough a 

driver may have the right of way, the driver must exercise reasonable care 

considering the existing conditions. 

 Notwithstanding these arguments and instructions, McCambridge asserts in 

his response that the jury’s finding him negligent could have instead been due to 

his momentary hesitation in entering the intersection when he first had the green 

turn arrow.  He then asserts that this finding of negligence would be consistent 

with the jury’s finding such negligence was not a cause of his own claimed 

injuries, damages or losses. 

 However, this theory of liability was never argued to the jury below, nor did 

the instructions given to the jury reflect such a theory.  It also makes no sense: if 

anything, McCambridge’s hesitation in entering the intersection was the prudent 

thing to do under the circumstances. 
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 In attempting to reconcile the jury’s inconsistent verdicts, the Court is 

required to carefully consider the instructions, verdict forms and the evidence 

presented at trial. H&H Distributors, Inc. v. BBC Intern., Inc. 812 P.2d 659, 663 

(Colo. App. 1990).  Moreover, the question is whether “there is competent 

evidence from which the jury logically could have reached its verdicts.”  Id. 

[emphasis added]; Rodriguez v. Morgan County R.E.A., Inc., 878 P.2d 77 (Colo. 

App. 1994) [Emphasis added]; Fletcher v. Porter, 754 P.2d 788, 790 (Colo. App. 

1988) [Emphasis added].  Thus, there must be some logical basis for the jury’s 

verdict based upon the record as a whole; it is not determined in a vacuum. 

 Given the record and particular facts in this case, it would be illogical to 

reconcile the jury’s verdict by saying that it found McCambridge negligent based 

upon his hesitation in entering the intersection.  Rather, the only basis on which the 

jury could have logically found him negligent was for failing to look in either 

direction before entering the intersection on a snowy, icy day.    

 Further, given that this act of negligence was all part of the same accident 

event which caused McCambridge’s claimed damages, injuries and losses, there 

was no logical basis for the jury having failed to then assign him some percentage 

of negligence (pursuant to the instructions given), or to have found it to be a cause 

of the injuries which he claimed to have arisen out of that accident event.  If the 
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jury found that Mullette’s negligence in causing the same accident event caused 

McCambridge’s injuries, then McCambridge’s own negligence in that accident 

event had to also play some part in causing his injuries given the facts of this 

particular accident.   

 This case is thus different from Williamson v. School Dist. No. 2, 695 P.2d 

1173, 1174-75 (Colo. App. 1984), the case cited by McCambridge, where the jury 

found the defendant was negligent for participating in a snowball fight but that the 

jury failed to prove the defendant threw the very snowball that injured the student.  

Here, if the jury found McCambridge’s claimed injuries were caused by the 

accident, and also found both McCambridge and Mullette negligent in causing that 

accident, there is no logical way to reconcile that finding with its failure to assign 

some percentage of negligence to McCambridge and to also find him a cause of his 

own claimed injuries, damages and losses. 

 The facts of this case also make it distinguishable from Morales v. Golston, 

141 P.3d 901 (Colo. App. 2005), the other case cited by McCambridge, a case 

which involved reconciling a jury’s seemingly contradictory verdicts as to the 

defendant’s liability for injuries caused to two different parties in the same car.  

The Court found there, under the unique facts of that case, that the jury’s verdict 
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was reconcilable as to causation of injuries to the two parties based upon their 

different positions in the car.  That situation is obviously not the one we have here. 

 Accordingly, Mullette urges the Court to conclude, based upon the 

application of reason to the instructions and evidence in the record below, that 

there is no logical basis for reconciling the jury’s verdict here.  To hold otherwise 

would require adopting a theory of the case which was never employed below or 

reflected in the instructions given to the jury.  While the law allows the Court to 

reconcile the verdict where possible based on the record, it simply does not allow 

the Court to go to extremes and torture the record to get to that point.  With all due 

respect to the jury, the fact of the matter is that it committed an error here and its 

verdict must be overturned, with a new trial as to the intertwined issues of liability 

and damages. 
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B. McCambridge’s failure to look before entering the intersection was 
indeed undisputed and supported a judgment notwithstanding the 
verdict on the comparative negligence defense.  

 
 Standard of Review and Preservation of Issue for Appeal:  The parties are in 

agreement as to the standard of review and preservation of this issue for appeal, as 

reflected in the principal briefs. See Opening Brief, at pages 18-19; Answer Brief, 

at page 19. 

  Argument:  As a second point of error, Mullette contends the trial court 

should have entered a judgment notwithstanding the verdict on the comparative 

negligence defense and then set the matter for a new trial as to the percentage of 

comparative negligence between the parties.  Such relief is required because the 

uncontroverted evidence supported some apportionment of negligence to 

McCambridge as a matter of law, due to his undisputed failure to look in either 

direction before entering the intersection. 

 In response, McCambridge contends that the evidence allegedly was not 

unequivocal that he failed to look.  However, the Court need only consider the 

transcript of the cross-examination of McCambridge to find that his failure to look 

was indeed undisputed: 
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 Q. [Mr. Campbell]:  Mr. McCambridge, you said you were 

looking straight ahead as you waited for your left turn arrow light to 

turn green; yes? 

 A. [Mr. McCambridge]:   As I was at the light, yes. 

 Q. And you didn’t look either left or right while you waited 

at the intersection behind the red light, did you? 

 A. Not that I recall. 

 Q. When your left green turn arrow came on you proceeded 

into the intersection without looking either left or right; yes? 

 A. When I noticed the left turn arrow I proceeded into the 

intersection, yes. 

 Q. Without looking either to your left or to your right. 

 A. As I recall. 

 Q. And in between noticing the red light and being stopped 

and then noticing the left turn green arrow, in other words, in those 

few seconds before you headed into the intersection, you didn’t look 

either left or right. 

 A. Not that I recall. 

  [Transcript of Trial dated February 16, 2022, CD at page 998:5-24]. 
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 There was no testimony or other evidence to rebut this testimony by 

McCambridge as to his failure to look before entering the intersection.  It was also 

undisputed that there was nothing blocking or impeding McCambridge’s view of 

Mullette’s approaching vehicle had he looked in that direction before entering the 

intersection. [Id., CD at 1000:11-14]. 

 Moreover, contrary to McCambridge’s other assertion in arguing against the 

judgment notwithstanding the verdict, the jury was indeed instructed that his 

failure to look and see Mullette’s plainly visible vehicle would constitute 

negligence.  Those very instructions are set forth above as well as in Mullette’s 

Opening Brief  and are contained in the record below.   

 Finally, for the reasons discussed above, a finding that McCambridge was 

negligent as a matter of law in causing this accident event must also result in a 

conclusion that he was also a cause of his own injuries, damages or losses to the 

extent they were caused by this accident event.  The facts of this particular case do 

not allow for the contrary conclusion argued by McCambridge. 

 Accordingly, the trial court erred in denying the motion for a judgment 

notwithstanding the verdict, and the judgment below should be reversed. 
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II. CONCLUSION 

 WHEREFORE, Appellant Mullette again respectfully requests the Court to 

reverse the judgment below and remand this matter for a new trial as to both 

liability and damages. 

RESPECTFULLY SUBMITTED this 29th day of December, 2011. 

     WICK & TRAUTWEIN, LLC 
This document was filed and served electronically 
pursuant to C.R.C.P. 121 §1-26.  The original 
signed pleading is on file at the offices of Wick & 
Trautwein, LLC 

 
     By: s/Kimberly B. Schutt    
      Kent N. Campbell, #13170 
      Kimberly B. Schutt, #25947 
      Attorneys for Defendant-Appellant 
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