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STATEMENT OF THE ISSUE PRESENTED FOR REVIEW

Whether the court of appeals erred in concluding that no
exigent circumstances existed to justify the warrantless
entry and search in this case.

STATEMENT OF THE CASE

The state charged Mr. Brunsting with a number of offenses relating to the

possession and manufacturing of methamphetamine, as well as a special offender

count—that the defendant “used, possessed or had available for use, a deadly

weapon.” After pleading not guilty and trying his case to a jury, the defendant was

found guilty of the most serious offenses charged in addition to the special

offender count.(vl,p23-25,246,250) Subsequently, Brunsting was sentenced to a

total of forty-five years in the Department of Corrections, plus five years of

mandatory parole.(vl,p25; vlO,p27)

However, on March 5, 2009, a two-judge majority of the Court of Appeals,

in a published opinion, reversed Brunsting’s convictions and remanded his case

back to the district court. See People v. Brunsting, 224 P.3d 259, 261 (2009) (“the

warrantless entry into and movement within the backyard was not justified under

any recognized exception to the” warrant requirement). Thereafter, the Attorney

General’s office filed a petition for writ of certiorari that this Court granted.
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STATEMENT OF THE FACTS

On the evening of August 1, 2004, a number of Arapahoe County Sheriffs

officers responded to the residence at issue to investigate a report of a stolen

vehicle.(v7,p39-41,68) According to Randy T. (the alleged owner of the truck),

one of the individuals he suspected in the theft who lived there was named

“Lance.” Randy T. also indicated that he believed the occupants of the residence

“had guns” and “were making meth.”(v5,p7-10,3 1-32,81-96,110-11)

As the officers were investigating the vehicle and speaking further with

Randy T., Consuelo Jones and her two daughters exited the

home.(v5,p16,36,83,1 16) Jones (who was agitated and speaking loudly) indicated

that she owned the home, and that a man named Jeff had left the car in her front

driveway.(v4,p17-18,36,1 17) Jones claimed “Lance” rented out the basement, but

she denied the officers’ requests to enter and search the home.(v5,p38-39,118,139)

Shortly thereafter, though the deputies lacked a search warrant, they

nevertheless took positions around the residence, including the inside of a fenced-

in backyard—”to keep an eye on the residence, to be sure that nobody was going to

leave until Ethey] found out what was going on.”(v7,p42) Deputy C, who was

stationed inside the fenced backyard, seized (at gunpoint) and handcuffed a

Jefferson Newman who exited the back door of the residence.(v7,p43-44,107-1 11)
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A Robert Lindblad and a Mandi Craig then ascended the stairs from the

basement of the house, and Deputies C and S “ordered them up the stairs at

gunpoint.”(v7,p45-46,111-118) Deputy S then peered through a window into the

basement of the house and observed what he believed to be a “possible meth

[methamphetamine] lab’ ‘—including a small, portable electric burner, beakers,

glasses and bottles.(v7,p50,81)

The officers escorted Newman, Lindblad and Craig, who were all

handcuffed, to the front yard and a handgun fell out of Newman’s

pants.(v7,p5 1,119) The officers seized the firearm and placed Newman in the back

of Deputy K’s patrol car.(v7,p52)

Deputies, C, S and D subsequently entered the residence to “clear” it and “be

sure there was nobody else inside the house.”(v7,p54) The officers seized and

handcuffed the defendant, Mr. Brunsting, who was hiding under the stairs.(v7,56-

57) Upon patting him down, a syringe as well as a small plastic baggy with a

white powdery substance was discovered in the defendant’s pockets.(v7,p57)

After escorting Brunsting to a patrol car and placing him inside, Deputy S

then returned to the house and “continued clearing the rest of the basement” with

Deputies C and D.(v7,p59) In the basement, the officers observed several empty
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chemical bottles, beakers and a burner.(v7,p59-60,121-124) Additionally, Deputy

C discovered a handgun on a desk to the left of the stairs.(v7,p124)

The officers then ventured upstairs and observed “several bongs and some

marijuana pipes throughout the house.”(v7,p60) After a search warrant for the

home was obtained, additional items consistent with the manufacturing of

methamphetamine were discovered and placed into evidence.(v7,p60 ;v8 ‘p68-162)

Additional facts will be provided in the body of the argument where

appropriate.

ARGUMENT

THE POLICE UNLAWFULLY ENTERED THE CURTILAGE AND
THE HOME ITSELF WITHOUT A SEARCH WARRANT, CONSENT,
PROBABLE CAUSE AND/OR ANY EXIGENT CIRCUMSTANCES.

Concerning the applicable standard of review, a trial court’s findings of fact

are entitled to deference, while its conclusions of law are reviewed de novo. See

People v. Kirk, 103 P.3d 918, 921 (Cob. 2005); People v. Jackson, 39 P.3d 1174,

1180 (Cob. 2002). It is undisputed that Mr. Brunsting preserved his claims

below.(AG’ sOB,p4)

As to the issue at hand, this Court has long recognized that “an individual’s

residence — whether house, apartment, motel room, or tent — is entitled to the

highest protection from governmental intrusion.” People v. Holmes, 981 P.2d 168,
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170 (Cob. 1999). Indeed, “[ajt the very core’ of the Fourth Amendment ‘stands

the right of a man to retreat into his own home and there be free from unreasonable

governmental intrusion.” Kyllo v. United States, 533 U.S. 27, 31(2001); See also

Payton v. New York, 445 U.S. 573, 585-86 (1980) (“the physical entry of the home

is the chief evil against which the wording of the Fourth Amendment is directed,”

and “searches and seizures inside a home without a warrant are presumptively

unreasonable.”).

Thus, before entering a suspect’s home, police are generally required to

obtain a search warrant, even when they have probable cause to believe a crime is

being or has been committed. See United States v. Karo, 468 U.S. 705, 714-15

(1984). Importantly, “the curtilage immediately surrounding a private house is

entitled to the same level of protection as is a residential dwelling because it

harbors the ‘intimate activity associated with the sanctity of a [person’s] home and

the privacies of life.” People v. Brunsting, 224 P.3d 259, 262 (Cob. App. 2009)

(quoting Oliver v. United States, 466 U.S. 170, 180 (1984) (emphasis added)).

As an initial matter, the defendant agrees with the state that in order for

Deputy C (and his fellows) to have lawfully entered the home’s curtilage, the

prosecution was “required to prove that (1) the deputies had probable cause, and

(2) there were exigent circumstances that justified the warrantless entry.”(quoting
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AG’s OB at p16); See also Brunsting, supra at 263; People v. Miller, 773 P.2d

1053, 1057 (Cob. 1989) (The prosecution bears the burden of proving that

sufficient exigency existed and must show that police “could not brook the delay

incident to obtaining a warrant.”); United States v. Van Dy/ce, 643 F.2d 992, 993

(4th Cir. 1981) (“[A]bsent exigent circumstances a warrantless search of one’s

home or its curtilage, when effected through trespass, violates the fourth

amendment.”)

A. The deputies did not have probable cause to believe any crime

had been or was being committed.

The Court of Appeals observed (and the state appears to concede (See AG’s

OB at p1 6-19)) that while the deputies had probable cause to believe the vehicle

outside the residence was stolen and the perpetrator likely resided in the home,

they “lacked probable cause to believe there were illegal drugs in the house, let

alone methamphetarnine manufacturing activities, when Deputy C entered the

backyard and when he moved to the back door, saw into the house, and ordered the

occupants to come out.” Brunsting, supra at 264.

This was so because Randy T.’s [the declarant] statements concerning the

drugs not only constituted “hearsay” lacking “specific[ity],” but they were also

made without: “(1) identifying the type of ‘drugs’ the declarant was referring to;
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(2) indicating the basis of the declarant’s knowledge; (3) revealing whether the

declarant was a person from a criminal environment; or (4) disclosing whether the

declarant’s statements were based on current or stale information.” Brunsting,

supra at 263.

Additionally, according to the Court of Appeals, “Randy T. ‘s statements

about the presence of guns in the house were not necessarily indicative of criminal

activity. Because Randy T. did not tell the deputies what type(s) of guns were in

the house, the deputies did not have specific information upon which to conclude

the occupants possessed illegal firearms. Nor did Randy T. tell the deputies that

any occupant of the house was without legal authority to possess a firearm. Thus,

although the deputies had a reasonable suspicion that the occupants of the house

were armed, they did not have probable cause to investigate a weapons violation.”

Brunsting, supra at 264.

While the defendant agrees with the Court of Appeals that officers lacked

probable cause concerning drugs or guns, the defendant also contends that the

deputies likewise had no probable cause to believe that any crime had been

committed or was being committed. As previously discussed, the deputies went to

the residence in order to investigate a report by Randy T. of a stolen vehicle, and
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the allegedly stolen vehicle was quickly located in the front driveway of the

residence.

However, the deputies were unable to confirm that the vehicle was, in fact,

stolen. Indeed, to the contrary, Deputy D. attempted “to confirm [Randy T.’sj

story about the vehicle being stolen” and contacted the Littleton Police Department

(LPD), which Randy T. indicated had refused to take a report.(v5,4/20/05,p9) LPD

advised Deputy D. that it did not file a stolen-vehicle report for Randy T., because

they believed his complaints were civil (not criminal) in nature.(Id.,plO)

Even assuming, arguendo, that the deputies actually had probable cause to

believe the vehicle was stolen (as the Court of Appeals and the state so say), again,

the state does not contest the Court’s finding of the lack of probable cause

concerning the presence of illegal drugs or unauthorized firearms in the home.(See

AG’s OB at p16-19) Thus, speculation about the presence or legality of those

items could not have furnished the first of the two factors necessary for a

warrantless search—probable cause and exigent circumstances.

Turning to the entry into the home itself, although Deputy D testified that

prior to the warrantless entry into the home, he “could see there was in fact

somebody still in the basement” (v5,4/20/05,p24-25), Deputy S testified, among

other things, that the officers did not know if anybody else was in the house at the
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time of entry and that they entered the house “[t]o be sure that there was nobody

else in the house.”(Id.,p89,108).

Deputy C also testified that they decided to “make entry into the house to

make sure everything was secure” and that the entry was for “safety reasons” and

for “preservation of evidence.”(Id.,p26-28,126) As such, the prosecution failed to

establish the police had probable cause to believe anyone was present in the home

(much less posed a threat or was committing a crime) at the time the deputies

entered the curtilage and home itself without a warrant.

Additionally, the state failed to prove the police had probable cause to

believe the residence contained any illegal contraband. Although the deputies

testified that they observed through the back basement windows (while unlawftilly

intruding into the home’s curtilage) what appeared to be a “methamphetamine

lab.” (v5,4/20/05,p25-26,87,104), the officers did not smell any burning chemicals

and did not notice any type of active lab.(Jd.,63-66) Rather, Deputy D testified

that he saw “beakers,” some unspecified “drug paraphernalia” and a single

burner.(Id. ,p63-64)

Also, the officer indicated that he did not smell anything or observe any

items “put together” like a chemistry set.(Id.,p65-66) Deputy D further admitted

that he did not notice any pseudophedrine, denatured alcohol, HEET, white fuel,
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gasoline, or any other kind of solvents frequently used for manufacturing

methamphetamine.(Id.,p78-79) Similarly, Deputy S testified that he looked into a

basement window and saw a burner, some beakers, and “some other objects,”

including a couple of bottles.(Id.,p87, 104)

Obviously, beakers, bottles and a single burner are not illegal, and

possession of drug paraphernalia — which Deputy D could not even describe — is at

best a class two petty offense punishable by not more than a one hundred dollar

fine, § 18-18-428, C.R.S. (2006), and would, of course, neverjustify a warrantless

entry into a home.

B. The deputies did not have exigent circumstances to lawfully enter

the residence’s curtilage or the home itself.

Assuming, arguendo, that probable cause (as to the stolen vehicle) was

somehow relevant to the search and seizure of the drugs and firearm, exigent

circumstances must have (but were not) present.

This Court has long held that “[t]he doctrine of exigent circumstances is

limited to ‘those situation where, due to an emergency, the compelling need for

immediate police action militates against the strict adherence to the warrant

requirement.” People v. Gornez, 632 P.2d 586, 592 (Cob. 1981) (quoting McCall

V. People, 623 P.2d 397, 402 (Cob. 1981); See also People v. Jansen, 713 P.2d
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907, 911 (Cob. 1986) (“exigent circumstances is narrowly circumscribed.. .and

justifies dispensing with the warrant requirement only where the prosecution has

established both probable cause to search and exigent circumstances justifying the

unauthorized entry”).

Furthermore, exigent circumstances are generally limited to three situations:

(1) a bona fide pursuit of a fleeing suspect; (2) a risk of immediate destruction of

evidence; and (3) a colorable claim of emergency threatening the life or safety of

another. See People v. Miller, 773 P.2d 1053, 1057 (Cob. 1989); People v.

Aarness, 150 P.3d 1271, 1277 (Cob. 2006).

Concerning the first two situations (a bona fide pursuit of a fleeing suspect

and the risk of immediate destruction of evidence), clearly these scenarios are not

applicable to this case and as such, could not justify the officers’ warrantless entry

into the backyard. Undoubtedly, the deputies here were not pursuing a fleeing

suspect when they entered the backyard or the home—as they were investigating a

report of a stolen vehicle.

Additionally, there was clearly no risk of destruction of evidence (at the time

the deputies invaded the home’s curtilage or otherwise)—as the allegedly stolen

vehicle (the evidence) was in the home’sfront yard and under the officers’ control.

Furthermore, this particular exception constitutes an exigent circumstance only if
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the prosecution demonstrates that the police had an articulable basis justifying a

reasonable belief that evidence was about to be removed or destroyed. See People

v. Miller, supra at 1058. “This perceived danger must be real and immediate.”

People v. Marez, 916 P.2d 543, 547 (Cob. App. 1995).

Even after officers unlawfully entered the home’s curtilage, they neither

heard nor witnessed anything indicating that evidence was being destroyed. In

fact, Deputy D specifically admitted that he did not observe anybody attempting to

destroy evidence.(Id.,p72) Moreover, the officers could see inside the basement

window and therefore, could have easily secured the home and conducted

surveillance of the alleged “lab” while attempting to obtain a warrant.

Turning to the third and final type of exigent circumstance, “The emergency

variant of the exigent circumstances exception requires a showing of an immediate

crisis inside the place to be searched and the probability that police assistance will

be helpful in alleviating that crisis.” People v. Higbee, 802 P.2d 1085, 1090 (Cob.

1990) (emphasis added). “In determining whether the emergency exception has

been satisfied, a court must examine the totality of circumstances, including the

delay likely to be occasioned by obtaining a warrant, the character of the

investigation, and the potential risk posed to other persons from any unnecessary
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delay, and must evaluate those circumstances as they would have appeared to a

prudent and trained police officer at the time of the challenged entry.” Id.

In People v. Miller, supra, this Court held that the prosecution failed to meet

its burden of establishing the existence of exigent circumstances justifying the

warrantless entry into the defendant’s residence:

When police seek to enter a home without a warrant, the
government bears the burcen of proving that sufficient
exigency exists. Dorrnan[ ] describes the heavy burden
on the police to prove that there was a need that could not
brook the delay incident to obtaining a warrant. The six
pertinent considerations outlined in Dorman are that (1) a
grave offense is involved, particularly a crime of
violence; (2) the suspect is reasonably believed to be
armed; (3) there exists a clear showing of probable cause
to believe that the suspect committed the crime; (4) there
is strong reason to believe that the suspect is in the
premises being entered; (5) the likelihood exists that the
suspect will escape if not swiftly apprehended; and (6)
the entry is made peaceably. One additional factor is
whether the entry is made at night.

Id. at 1057 (citation and quotations omitted).

Here, the prosecution presented no evidence whatsoever that a grave and/or

threatening/menacing offense was involved. Rather, the deputies were solely

investigating a report of a stolen vehicle that was parked right in front of them.

Moreover, although Deputy C. testified that Randy T. told him that a “guy”

(apparently either a man named Henshaw or “Shark”) indicated that drugs and

weapons were involved, the state presented no evidence concerning when the

‘Dorman v. United States, 435 F.2d 385 (D.C.Cir. 1970).
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contraband was allegedly involved and in what capacity and by whom. Thus, as

the Court of Appeals determined, the deputies did not have probable cause to

believe any occupants of the residence were in illegal possession of guns and/or

drugs when the curtilage and home were first invaded.

As to an additional consideration set forth in Miller, the entry here was made

in the middle of the night and was far from peaceful. Instead, deputies (without

even knocking first) quickly invaded the fenced backyard and apprehended a

number of individuals at gunpoint based on nothing more than an unconfirmed

report of a stolen vehicle and vague hearsay about “guns and drugs.”

In its brief, the state contends that the officers’ intrusion into the home’s

curtilage and then the home itself was “outweighed by officer safety interests.”(See

AG’s OB at p19 (quoting the dissenting opinion, Brunsting, supra at 266)). For

this proposition, the State and dissent (See Brunsting, supra at 267)) rely upon the

balancing test for “protective sweeps” articulated in Maryland v. Bide, 494 U.s.

325 (1990)—however, that opinion is entirely distinguishable from this case in

critical respects.

In Buie, after the defendant (and his accomplice) committed an armed

robbery, police officers obtained an arrest warrant for both men, and conducted

surveillance of the defendant’s residence. Id. at 329. Once officers placed a phone
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call to Buie’s home, to insure he was inside, the warrant was executed and the

police fanned out through the house. Id. Eventually, the defendant was discovered

in the basement and was arrested. The officers also recovered a red jumpsuit

(which was in plain view)—as one of the robbers was reported to have worn such

an outfit during the crime. Id.

Based on those facts, the Buie Court held that because the police “entry into

the basement was lawful, the seizure of the red running suit, which was in plain

view and which the officer had probable cause to believe was evidence of a crime,

was also lawful under the Fourth Amendment.” Id. at 330. Furthermore, the Court

found:

[A]s an incident to the arrest the officers could, as a
precautionary matter and without probable cause of
reasonable suspicion, look in closets and other spaces
immediately adjoining the place of arrest from which an
attack could be immediately launched. Beyond that,
however, we hold that there must be articulable facts
which, taken together with the rational inferences from
those facts, would warrant a reasonable prudent officer in
believing that the area to be swept harbors an individual
posing a danger to those on the arrest scene...

We should emphasize that such a protective sweep,
aimed at protecting the arresting officers, if justified by
the circumstances, is nevertheless not a full search of the
premises, but may extend only to a cursory inspection of
those spaces where a person may be found. The sweep
lasts no longer than is necessary to dispel the reasonable
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suspicion of danger and in any event no longer than it
takes to complete the arrest and depart the premises.

Id. at 334-36.

In sum, concluded the Court, “The Fourth Amendment permits a properly

limited protective sweep in conjunction with an in-home arrest when the searching

officers possesses a reasonable belief based on specific and articulable facts that

the area to be swept harbors an individual posing a danger to those on the arrest

scene.” Id. at 337.

Here, by contrast, the officers did not have an arrest warrant for or know

anything about the home’s occupants, and had certainly not confirmed (through

surveillance or otherwise) Brunsting’s presence (or anyone else who may have

allegedly stolen the vehicle) in the home before entering it or its curtilage. See

Payton v. New York, 445 U.S. 573 (1980) (Police may enter a residence to execute

an arrest warrant only when they have reasonable belief that the subject of the

arrest warrant both (1) lives at the residence, and (2) is within the residence at the

time of entry.).

Moreover, the protective sweep in Buie was, unlike in this case, “in

conjunction with an in-home arrest.” Thus, because Buie ‘s “protective sweeps”

exception is entirely distinct from what occurred in this case, this Court should

soundly reject its application here.
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Additionally, the state and dissent’s reliance on this Court’s opinion in

People v. Aarness, 150 P.3d 1271, 1276 (2007), is similarly misplaced. See

Brunsting, supra at 268. In Aarness, the police were informed that the defendant

(described by the tipster with great detail) had a number of outstanding arrest

warrants, was armed with a .38 caliber handgun and was residing at a particular

apartment. Id. at 1274. After confirming that the defendant did, in fact, have a

number of active warrants for his arrest, officers went to the address provided to

them. Id.

When the defendant’s brother opened the door to officers, they immediately

identified the defendant from the tipster’ s description. Id. The defendant (who was

“excited and seemed to be in ‘fight or flight mood”) plunged his hands into the

cushion of the recliner in which he was sitting, officers commanded him to, “show

us your hands.” Id. Because the defendant failed to comply with the orders, the

defendant’s brother was forcibly removed from the apartment and two other

individuals were ordered out as well. Id.

After the defendant put his hands in the air, officers entered the apartment,

arrested and searched him. Id. The remainder of the apartment was also searched

(pursuant to a Buie “protective sweep” as well the owner’s consent), and the
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defendant was subsequently charged with various offenses relating to the

possession of illegal drugs and a firearm. Id. at 1274, 1280.

Based on that fact specific scenario, where the “police had information that

[the defendant] was armed and observed him reach into the seat of his recliner—

possibly for a weapon—and [the defendant] refused to show his hands when

ordered to do so,” this Court concluded that even though the officers lacked a

search warrant, they were nevertheless justified in entering the apartment and

arresting the defendant to “protect the safety of the officers and other occupants

present at the time of time of [the defendant’s] arrest.” Id. at 1278.

However, just as with Buie, Aarness is critically distinct from the case at

issue. For instance, the officers here (unlike in Am-ness) had no arrest warrant and

no particularized information concerning the identity of the alleged vehicle thief.

Ms. Jones’ (the home’s owner) loud refusal to allow the home to be searched and

having surveillance cameras mounted on the outside of the residence, clearly does

not rise to the level (as in Aarness) of a reportedly armed and wanted individual,

plunging his hands (and refusing to remove them) into the cushions of a recliner,

while taking on a “fight or flight” posture.

Furthermore, though the officers here had some vague hearsay that the

occupants might be armed and in possession of illegal drugs, this clearly did not
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present the same level of intensity and danger as in Aarness. Indeed, Colorado

courts have never held that such a mild and rather generic situation (at least, at the

time of the initial intrusion into the curtilage), justified a warrantless home

intrusion under the exigent circumstances exception. See, e.g., People v. Klushman,

980 P.2d 529 (Cob. 1990) (exigency existed to enter home where suspect was

injured, disheveled and irrational, and claimed to have killed people inside his

home); People v. Mascarenas, 972 P.2d 717 (Cob. App. 1998) (exigent

circumstance where victim, on the scene, had just been assaulted by defendant in

his home); People v. Berow, 688 P.2d 1123 (Cob. 1984) (exigency where officer

has reasonable belief that home is being burglarized); People v. Wright, 804 P.2d

866 (Cob. 1991) (not unlawful to search and unconscious person’s wallet or purse,

for medical and/or identification purposes.

It is simply inconceivable how supposed concerns for “officer safety” here

necessitated storming the home and its curtilage (in the middle of the night) when

numerous other safer and more practical/reasonable options were available,

including: (1) knocking on the front door and attempting to get a response from

inside; (2) securing the vehicle in the driveway while the officers attempted to

verify Randy T.’s report and (if verified) obtain a search warrant for the vehicle

(See People v. Wehmas, 246 P.3d 642 (Cob. 2010) (no exigent circumstances
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where police had the opportunity to first obtain an arrest and search warrant)); (3)

placing the house and the car under surveillance; (4) returning to the address in the

morning and attempting to interview the occupants of the dwelling at that time. See

People v. Garcia, 752 P.2d 570 (Cob. 1988) (exigent circumstances exception

applies only where there is a compelling need for immediate police action); Miller,

supra at 1057 (prosecution’s burden to prove that sufficient exigency existed and

must that officers “could not brook the delay incident to obtaining a warrant.”).

Finally, even if there were some exigent circumstances here (either prior to

or during the intrusion into the curtilage or the entry of the home), it is well-settled

that such circumstances will not justify a warrantless entry if the exigency was

occasioned by the officers themselves. See, e.g., United States v. Flowers, 336

F.3d 1222, 1230 (lOth Cir. 2003) (“The police are not free to create exigencies to

justify warrantless intrusions.”); United States v. Marshall, 488 F.2d 1169, 1188-

1190 (9th Cir. 1973) (trial court’s finding of exigent circumstances was clearly

erroneous where officers did not even consider obtaining search warrant, occupants

were unaware house was being watched, and “[ijf there were any ‘emergency,’ it

was created by the agents themselves, when they knocked on the door.”); United

States v. Collazo, 732 F.2d 1200, 1204 (4th Cir. 1984) (“The government will not

be allowed to plead its own lack of preparation to create an exigency justifying
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warrantless entry.”); United States v. Rosselli, 506 F.2d 627, 630 (7th Cir. 1974)

(no exigent circumstances because officers failed to first conduct surveillance and

secure a search warrant); United States v. Coles, 437 F.3d 361 (3(1 Cir. 2006)

(arresting officers impermissibly created exigency by choosing to attempt to enter

hotel room rather than await search warrant for room and, as such, exigent

circumstances could not support warrantless search); People v. Winpigler, 8 P.3d

439, 447 (Cob. 1999) (court noted that the officers’ concern about possible

destruction of evidence arose after the police asked an individual to enter a

residence, awaken the defendant and advise him to the police presence at his

door—thus, the “situation prompting their concern.. . was created by the officers

themselves.. .

In sum then: (1) As the state recognizes, in order for the deputies to have

lawfully entered the home’s curtilage (which is afforded the same protection as the

home itself, See Oliver v. United States, supra at 180) and the home itself, they

must have had both probable cause and exigent circumstances. See AG’s OB at

p16; Brunsting, supra at 263; (2) However, as previously discussed, the officers

had no probable cause to believe any crime had been or was being committed; (3)

Assuming, arguendo, that the deputies had probable cause to believe that the truck

was stolen and that the thief was currently present in the home, no exigent
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circumstances concerning that alleged crime (the stolen vehicle) existed when the

officers invaded the home’s curtilage or the home itself. See People v. Jansen, 713

P.2d 907 (Cob. 1986) (existence of probable cause and exigent circumstances

must be determined by evaluating the facts available at the time of the warrantless

entry); (4) Prior to the deputies’ unlawftil entrance into the home’s curtilage

(which then led to the entry and search of the home itself), there was no exigency,

emergency or officer safety reasons that justified that initial trespass.

Undoubtedly, there were numerous safer and more reasonable alternatives at the

officers’ disposal to deal with such a situation; (5) Finally, even if there were some

exigent circumstance or emergency situation that arose that evening, it was clearly

caused by the officers themselves and not any of the residence’s occupants.

CONCLUSION

Clearly, the trial court committed reversible error by failing to suppress any

and all evidence obtained as a result of the warrantless entry into and search of the

home’s curtilage and the home itself. See, e.g., Wong Sun v. United States, 371

U.S. 471 (1963); People v. McFall, 672 P.2d 534 (Cob. 1983). Accordingly, the

Court of Appeals correctly concluded that the warrantless entry into and movement

within the backyard (and subsequent entry, search and seizure within the home)

was not justified under any recognized exception or exigent circumstance to the
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Warrant Clause of the Fourth Amendment. See also Cob. Const. Art. II § 7. Thus,

Mr. Brunsting respectfully requests this Court affirm the judgment of the Court of

Appeals.
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