
08CA2421 Bedor v. Johnson 11-19-2009 
 
COLORADO COURT OF APPEALS                
______________________________________________________________________________ 
 
Court of Appeals No. 08CA2421 
San Miguel County District Court No. 07CV3 
Honorable James Schum, Judge 
______________________________________________________________________________ 
 
Richard Bedor, 
 
Plaintiff-Appellant,  
 
v. 
 
Michael E. Johnson, 
 
Defendant-Appellee. 
______________________________________________________________________________ 
 

JUDGMENT AFFIRMED 
 

Division V 
Opinion by JUDGE GRAHAM 

Gabriel and Connelly, JJ., concur 

NOT PUBLISHED PURSUANT TO C.A.R. 35(f) 
Announced November 19, 2009 

______________________________________________________________________________ 
 
Younge & Hockensmith, P.C., Earl G. Rhodes, Grand Junction, Colorado, for 
Plaintiff-Appellant 
 
James R. Alvillar and Associates, James R. Alvillar, Leila J. Reilly, Grand 
Junction, Colorado, for Defendant-Appellee



1 

 

In this personal injury action arising out of an automobile 

accident, plaintiff, Richard Bedor, appeals the judgment entered on 

a jury verdict in favor of defendant, Michael E. Johnson.  We affirm. 

In January 2004, at approximately 7:05 a.m., plaintiff was 

driving eastbound and defendant was driving westbound on West 

Colorado Avenue in Telluride, when defendant’s vehicle hit an ice 

patch, spun counterclockwise, crossed into the eastbound lane, and 

collided with plaintiff’s vehicle.  At the time of the accident, it was 

dark. 

The jury was instructed on the presumption of negligence 

arising from an accident occurring in plaintiff’s lane of travel and 

also on the defense of sudden emergency.  The jury found that 

plaintiff had injuries, damages, or losses, but that defendant was 

not negligent and that defendant’s negligence, if any, was not a 

cause of plaintiff’s injuries, damages, or losses. 

Plaintiff moved for judgment notwithstanding the verdict 

(JNOV) on the issue of defendant’s negligence, claiming defendant 

failed to present sufficient evidence to rebut the presumption of 
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negligence that arose from the accident occurring in plaintiff’s lane 

of travel.  The trial court denied the motion. 

This appeal followed. 

I.  Sudden Emergency Instruction  

Plaintiff contends that the trial court abused its discretion by 

instructing the jury on the sudden emergency doctrine.  We 

disagree. 

The court gave the jury the following instruction on sudden 

emergency:  “A person who, through no fault of his or her own, is 

placed in a sudden emergency, is not chargeable with negligence if 

the person exercises that degree of care which a reasonably careful 

person would have exercised under the same or similar 

circumstances.” 

We review the trial court’s decision to give a particular jury 

instruction for an abuse of discretion.  Fishman v. Kotts, 179 P.3d 

232, 235 (Colo. App. 2007).  “We will find an abuse of discretion 

only upon a showing that the court’s ruling was manifestly 

arbitrary, unreasonable, or unfair.”  Kendrick v. Pippin, ___ P.3d ___, 

___ (Colo. App. No. 08CA1487, Aug. 6, 2009) (quoting City of 
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Brighton v. Palizzi, 214 P.3d 470, 473 (Colo. App. 2008) (cert. 

granted Aug. 17, 2009)). 

Under the sudden emergency doctrine, “a person confronted 

with sudden or unexpected circumstances calling for immediate 

action is not expected to exercise the judgment of one acting under 

normal conditions.”  Young v. Clark, 814 P.2d 364, 365 (Colo. 

1991).  The existence of such an emergency “is merely a 

circumstance to be considered in determining whether the actor’s 

conduct was reasonable,” and therefore does not preclude a finding 

that the actor was negligent.  Id.; accord Hesse v. McClintic, 176 

P.3d 759, 764 (Colo. 2008); Kendrick, ___ P.3d at ___.  Once the 

court has so instructed the jury, whether there was a sudden 

emergency and, if so, whether the actor was negligent are questions 

of fact to be determined by the jury.  Hesse, 176 P.3d at 764; Davis 

v. Cline, 177 Colo. 204, 208, 493 P.2d 362, 364 (1972); Stewart v. 

Stout, 143 Colo. 70, 72, 351 P.2d 847, 848 (1960); Kendrick, ___ 

P.3d at ___; Vu v. Fouts, 924 P.2d 1129, 1132 (Colo. App. 1996). 

A party is entitled to have a sudden emergency instruction 

submitted to the jury “where competent evidence is presented that 
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[the] party was confronted with a sudden or expected occurrence 

not of the party’s own making.”  Young, 814 P.2d at 369; accord 

Kendrick, ___ P.3d at ___; see also Vu, 924 P.2d at 1132.  This is so 

even where the evidence of a sudden emergency is conflicting.  

Kendrick, ___ P.3d at ___; Hetrick v. Dame, 536 P.2d 1153, 1155 

(Colo. App. 1975) (not published pursuant to C.A.R. 35(f)).  “No 

matter how improbable or unreasonable the contention, [a] 

defendant [is] entitled to an appropriate instruction upon the 

hypothesis that it might be true.”  Renell v. Argonaut Liquor Co., 148 

Colo. 154, 159, 365 P.2d 239, 242 (1961) (quoting Payne v. People, 

110 Colo. 236, 239, 132 P.2d 441, 442 (1942)).  

An appellate court should not invade the province of the jury 

and determine that it should have believed one theory over 

another.  Id. at 160, 365 P.2d at 242; see also Parr v. Triple L & J 

Corp., 107 P.3d 1104, 1106 (Colo. App. 2004) (appellate court must 

determine whether evidence viewed as a whole and in favor of 

prevailing party is sufficient to support jury verdict).   

Plaintiff argues that the evidence did not justify giving the 

sudden emergency instruction because defendant either was aware, 
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or should have been aware, of the ice patch on the road.  However, 

defendant testified that, although he was aware that an ice patch 

could form near the point in question, on the day of the accident he 

did not see the ice patch and had no reason to believe that there 

would be ice on the road, as the road was clear to that point.  The 

investigating officer similarly testified that the road was clear of ice 

and that “the surface of the spur near the accident was wet, slightly 

snow covered, but overall pretty good in terms of traction.”  He also 

explained that when traveling westbound on the road in the dark, 

the ice patch was not “as obvious as it might be to someone in the 

daytime” because “the road goes slightly up and then slightly 

down.”  Although on prior occasions the officer had seen an ice 

patch in the vicinity of where the accident occurred, he testified 

that, on the day of the accident, there were no warning signs that 

the ice patch might have formed, such as “ice on the road or ice 

buildup.”  The officer opined that “a reasonably prudent driver 

[would] not need to slow down for the ice patch if they kept their 

wheels in the trough . . . [t]he space between the three patches of 

ice.” 
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Defendant’s expert in accident reconstruction also testified 

that, when traveling westbound on the road, the ice patch “is 

somewhat obscured by the crest” of the hill and, therefore, “it is not 

like you can look a quarter of a mile down and see [the ice patch] on 

flat surface.”  He explained that a driver would have to be much 

closer to the ice patch to see it, especially when it was dark, and 

that there would be “a delayed visual observation that there is ice.”   

This testimony places the issues relating to the foreseeability 

of the ice patch before the fact finder.  Such testimony, if believed 

by the jury, is sufficient to warrant a conclusion that defendant was 

confronted with an emergency situation.  Whether there was an 

emergency and whether defendant’s conduct was reasonable and 

prudent under the circumstances were questions of fact to be 

determined by the jury.  Cf. Stewart, 143 Colo. at 72, 351 P.2d at 

848 (sudden emergency instruction appropriate where both parties 

came upon a patch of ice on a curve of a mountain road and road to 

that point was dry); Hetrick, 536 P.2d at 1154-55 (sudden 

emergency instruction appropriate where the defendant’s vehicle 

rear-ended the plaintiff’s vehicle on a patch of ice on a slushy and 
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icy road where road was generally snow packed, slushy, and icy in 

spots); see also Chancellor v. Sippel, 495 P.2d 556, 557 (Colo. App. 

1972) (not published pursuant to C.A.R. 35(f)).   

Although plaintiff contends that defendant’s testimony that 

the ice patch was sudden and unexpected was not corroborated by 

other evidence, he cites no authority for the proposition that such 

corroboration is required before a sudden emergency instruction 

may be given.  See Kendrick, ___ P.3d at ___.  Any discrepancies 

between defendant’s testimony and other testimony were for the 

jury to resolve; such discrepancies, if any, did not dictate that the 

court refuse to give the jury the instruction.  See id. 

Plaintiff cites certain out-of-state cases in support of his 

argument that there was no emergency because defendant knew, or 

should have known, about the icy inclinations of the road.  

However, because our conclusion rests on established Colorado 

Supreme Court precedent, we need not consider those out-of-state 

cases.  Cf. In re Marriage of Dale, 87 P.3d 219, 225 (Colo. App. 

2003). 
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We also reject plaintiff’s argument that based on the trial 

court’s sudden emergency instruction, the jury “was permitted to 

conclude the existence of ice created a sudden emergency that 

excused [defendant’s] conduct” and, therefore, the jury “did not 

have to determine whether [defendant’s] conduct was reasonable as 

he approached the known ice patch.”  To the contrary, the sudden 

emergency instruction required the jury to determine whether 

defendant exercised the “degree of care which a reasonably careful 

person would have exercised under the same or similar 

circumstances.”  Thus, the instruction “does not force a particular 

conclusion on the jury; rather, it merely informs the jury that an 

emergency is a circumstance for it to consider in ascertaining 

whether an actor’s conduct was reasonable.”  Young, 814 P.2d at 

369 n.4. 

Because we conclude that the jury was properly instructed, we 

need not address defendant’s argument that this issue is moot 

because the jury found no causation.  
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II.  JNOV  

Plaintiff next contends that the trial court erred when it denied 

his motion for JNOV because defendant failed to present sufficient 

rebuttal evidence to overcome the presumption of negligence.  

Specifically, plaintiff contends that, in light of the evidence, no 

reasonable jury could have found defendant not negligent, and that 

the trial court therefore erred in denying his JNOV motion.  We 

disagree. 

The driver of a motor vehicle must at all times operate the 

vehicle so as to maintain reasonable control over it, the degree of 

control required being dependent upon conditions and 

circumstances.  Bennett v. Hall, 132 Colo. 419, 424, 290 P.2d 241, 

243 (1955).   

When vehicles collide, the law presumes that a driver who was 

on the wrong side of the road at the time of the collision was 

negligent.  See CJI-Civ. 4th 11:10 (1998).  Here, it was undisputed 

that the accident occurred in plaintiff’s lane of travel. 

However, the presumption is rebuttable.  Rebuttable 

presumptions have a limited purpose.  A rebuttable presumption (1) 
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shifts the burden of going forward to the party against whom it is 

raised, and (2) if that burden is not met, establishes the presumed 

facts as a matter of law.  Krueger v. Ary, 205 P.3d 1150, 1154 (Colo. 

2009).  However, if the burden is met, the presumption does not 

continue in the case.  Id.; see also CRE 301 (“[A] presumption 

imposes . . . the burden of going forward . . . but does not shift . . . 

the burden of proof . . . .”); Am. Ins. Co. v. Naylor, 101 Colo. 34, 38, 

70 P.2d 349, 352 (1937) (holding the burden of proof does not shift 

from “the party who has the affirmative of the issue”); White v. 

Hurlbut Grocery Co., 62 Colo. 483, 485, 162 P. 1143, 1143 (1917) 

(holding the burden of proof remains on the plaintiff).  Nonetheless, 

a permissible inference of the presumed facts remains.  Krueger, 

205 P.3d at 1154. 

Because a rebuttable presumption does not shift the burden of 

proof, the opponent is not required to persuade the jury of his 

position regarding the presumed facts in order to rebut it.  Rather, 

he is only required to offer evidence legally sufficient to meet the 

burden of going forward.  In other words, whether the opponent’s 
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evidence meets the burden is a question of legal sufficiency for the 

trial court, not a question of fact for the jury.  Id. 

Unless the facts are undisputed and a reasonable person 

could draw but one inference from them, questions of negligence 

are for the jury.  Gordon v. Benson, 925 P.2d 775, 780 (Colo. 1996); 

Fay v. Kroblin Refrigerated Xpress, Inc., 644 P.2d 68, 70 (Colo. App. 

1981).  

Further, it is for the jury to assess the credibility of witnesses 

and resolve conflicts and inconsistencies in the evidence.  Gordon, 

925 P.2d at 779; Margenau v. Bowlin, 12 P.3d 1214, 1219 (Colo. 

App. 2000).  The testimony of a witness may not be rejected by a 

court as a matter of law unless it is palpably incredible and totally 

unbelievable.  People v. Ramirez, 30 P.3d 807, 809 (Colo. App. 

2001). 

In reviewing a trial court’s ruling on a motion for JNOV, we 

must determine whether there is any evidence of sufficient 

probative force to support the trial court’s findings.  Hall v. 

Frankel, 190 P.3d 852, 862 (Colo. App. 2008).  We consider all the 

evidence in the light most favorable to the nonmoving party and 
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indulge every reasonable inference that can be drawn from the 

evidence in that party’s favor.  Id.  A JNOV motion should be 

granted only if the evidence, viewed in the light most favorable to 

the nonmoving party, is such that no reasonable person could 

reach the same conclusion as the jury.  Id. 

Here, the trial court instructed the jury regarding the 

rebuttable presumption of negligence: 

“Presumptions” are legal rules based 
upon experience or public policy and 
established in the law to help the jury decide 
the case. 

If you find by a preponderance of the 
evidence that the accident occurred in 
plaintiff’s lane of travel, then the law presumes 
that defendant was negligent. 

You must consider this presumption 
together with all the other evidence in the case 
in determining whether or not the defendant 
was negligent. 

 
See CJI-Civ. 4th 3:5, 11:10 (1998).  

When viewed under the standards set forth above, the 

evidence was sufficient to permit a reasonable juror to conclude 

that defendant had rebutted any presumption of negligence arising 

out of his collision with plaintiff’s vehicle. 
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Although it was undisputed that the accident occurred in 

plaintiff’s lane of travel, defendant presented evidence of the ice 

patch on the road to rebut the presumption of negligence raised by 

the location of the accident on the highway.  See, e.g., Devenyns v. 

Hartig, 983 P.2d 63, 70 (Colo. App. 1998) (the defendant’s evidence 

of icy conditions causing her to spin out on ice was sufficient to 

rebut presumption of negligence raised when driver is on wrong 

side of road and collision occurs); Hetrick, 536 P.2d at 1156 (in 

rear-end collision case, evidence that accident would not have 

occurred but for unforeseeable and extra hazardous icy conditions 

was sufficient to prevent presumption of negligence from arising); 

Bauer v. Dayton, 502 P.2d 972, 973 (Colo. App. 1972) (not 

published pursuant to C.A.R. 35(f)) (notwithstanding presumption 

that the defendant was negligent in striking rear of the plaintiff’s 

vehicle and notwithstanding absence of contributory negligence by 

the plaintiff, the trial court properly submitted issue of the 

defendant’s negligence to jury where there was evidence from which 

jury could conclude that the defendant was acting as a reasonably 

prudent person).   
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Specifically, as set forth above, defendant testified that, on the 

day of the accident, he did not see the ice patch and had no reason 

to believe that there would be ice on the road as the road was clear 

to that point.  The investigating officer corroborated defendant’s 

testimony that the road was clear of ice (except the ice patch) and 

that traction on the road was “pretty good.”  The officer and 

defendant’s expert in accident reconstruction similarly testified that 

the ice patch was difficult to see when traveling westbound in the 

dark.  In his accident report, the officer surmised that the ice patch 

“was what put [defendant’s] Subaru into the skid” and rejected the 

notion that defendant intentionally crossed the center line of the 

road and collided with plaintiff’s vehicle.   

Furthermore, contrary to plaintiff’s contention, there was 

conflicting testimony concerning the reasonableness of defendant’s 

conduct as he approached the ice patch, namely, whether 

defendant was driving at an excessive speed and whether he was 

intoxicated or impaired at the time of the accident.   

Defendant testified that he did not remember anything that 

happened immediately before or after the accident.  The 
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investigating officer testified that defendant told him that “when 

driving on the spur, he usually keeps his speed under 50 miles an 

hour.”  At the time of the accident, the posted speed limit was 45 

miles per hour.  The officer testified that, based on the road 

conditions, driving 45 miles per hour “would have been a safe and 

reasonable speed” and that “reasonably prudent driver[s] [would] 

not need to slow down for the ice patch if they kept their wheels in 

the trough . . . [t]he space between the three patches of ice.”  While 

defendant’s expert testified that there was insufficient factual 

information to calculate defendant’s speed before he hit the ice 

patch, plaintiff’s expert opined that defendant was traveling 

between 47 miles per hour and 63 miles per hour when he hit the 

ice patch and lost control of his vehicle.  However, on cross-

examination, plaintiff’s expert estimated that, if there were a sheet 

of ice from the ice patch to the point of impact, then defendant’s 

speed would have been between 32.8 miles per hour and 44 miles 

per hour.  Plaintiff testified that, before defendant’s vehicle collided 

with his vehicle, he believed defendant was driving “well in excess of 

sixty miles an hour.”   
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There was also evidence that on the night before the accident, 

defendant consumed four or five beers and two shots of whiskey.  

However, the officer testified that nothing at the scene of the 

accident suggested that defendant was intoxicated or impaired.  The 

records from the EMTs, Telluride Medical Clinic, and Ridgeway 

Clinic did not indicate that defendant was intoxicated.  A medical 

blood alcohol draw taken approximately four hours after the 

accident resulted in a reading of .32.  The medical expert explained 

that a blood serum level of .32 was equivalent to a whole blood 

alcohol level (which is used in a legal blood draw) of .024 to .029, 

which is well below the impaired range.  In her opinion, defendant 

was not impaired or under the influence of alcohol, as defined in 

the driving statutes, at the time of the accident. 

Such evidence, viewed in the light most favorable to defendant, 

could overcome the presumption of negligence and allow a 

reasonable juror to find that defendant did not fail to exercise due 

care or act as a reasonable person would have acted under the 

circumstances.  See Hetrick, 536 P.2d at 1156.  Accordingly, the 

trial court properly denied the motion for JNOV.   
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III. Opinion Testimony 

 We also reject plaintiff’s argument that the trial court abused 

its discretion by allowing the investigating officer to give lay opinion 

testimony regarding the reasonableness of driving the speed limit at 

the time of the accident, but prohibiting plaintiff’s expert from 

giving his opinion as to whether defendant should have slowed 

down based on the road conditions at the time of the accident. 

We review a trial court’s evidentiary rulings for an abuse of 

discretion.  People v. Veren, 140 P.3d 131, 136 (Colo. App. 2005).  A 

trial court abuses its discretion only when its ruling is manifestly 

arbitrary, unreasonable, or unfair.  People v. Stewart, 55 P.3d 107, 

122 (Colo. 2002).  Absent an abuse of discretion, we will not disturb 

a trial court’s evidentiary rulings on appeal.  People v. Ibarra, 849 

P.2d 33, 38 (Colo. 1993). 

A.  Investigating Officer 

Over plaintiff’s objection, the investigating officer testified that 

driving forty-five miles per hour was a safe and reasonable speed 

based on the road conditions.   
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Whether the trial court abused its discretion here turns on 

whether admission of the officer’s testimony was proper under CRE 

701, because the officer was not qualified as an expert witness 

under CRE 702. 

Under CRE 701, when a witness does not testify as an expert 

under CRE 702, his or her testimony in the form of opinions or 

inferences must be (a) rationally based on what the witness 

perceives and (b) helpful to a clear understanding of the witness’s 

testimony or to determine a fact in issue.  Stewart, 55 P.3d at 122. 

Police officers may properly testify under CRE 701 if their 

testimony is based on what they perceive and experience.  Officer 

testimony under CRE 701, however, becomes “objectionable when 

what is essentially expert testimony is improperly admitted under 

the guise of lay opinions.”  Id. at 123.  

       When an officer testifies to more than what he or she perceives 

or observes at the crime scene and relies on “specialized training or 

education, [he or] she must be properly qualified as an expert before 

offering testimony that amounts to expert testimony.”  Id. at 124. 
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Because the officer’s testimony regarding the reasonableness 

of driving the speed limit based on the road conditions at the time 

of the accident was rationally based on his personal observations of 

the road conditions at the time of the accident (he traveled the road 

on the morning of the accident) and his personal knowledge of the 

section of road where the accident occurred (he traveled the road at 

least twice a day when he worked), we conclude the officer’s 

testimony was lay opinion based on a matter of common knowledge 

or experience and not upon any specialized training or education.  

Accordingly, we discern no error in admitting his testimony.   

B.  Plaintiff’s Expert  

We also conclude that the trial court did not abuse its 

discretion in excluding plaintiff’s expert testimony concerning 

whether defendant should have been driving slower at the time of 

the accident.   

Plaintiff’s counsel asked plaintiff’s expert in accident 

reconstruction whether he had “an opinion as to whether the 

defendant should have slowed down for the road conditions that 

existed at that point and time.”  Defense counsel objected, arguing 
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that the expert was not qualified “to form that type of opinion,” and 

the following colloquy ensued: 

[Plaintiff’s Counsel]:  Well, that is within his 
area of expertise.  It is in his report, and it is 
based upon information that’s available to 
him, and that he represented in his report 
including the state of Colorado drivers[’] 
handbook. 
 
[Defense Counsel]:  First of all, that is not a 
learned-treatise, but we don’t even know if he 
has been to the roadway, particularly when 
there [are] icy conditions. 
 
[The Court]:  The objection is sustained. 
 
[Plaintiff’s Counsel]:  I would just indicate to 
the Court that [the investigating officer] got to 
answer this question and this witness is much 
more qualified to do that than he is. 
 
[The Court]:  Well, the objection was sustained, 
so I am not going to argue with you about it, 
but it was a slightly different question of [the 
investigating officer], and in any event, this is, 
essentially, a question left for the jury[’]s 
determination. 

 
Initially, we note that, although the witness testified as an 

expert in accident reconstruction, the specific question asked did 

not seek to elicit testimony based on “scientific, technical, or other 

specialized knowledge.”  CRE 702.  We reject plaintiff’s suggestion 
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that the fact that the witness was qualified as an expert caused all 

his testimony to be admissible as expert testimony under CRE 702.   

The expert was not from the Telluride area and therefore was 

not familiar with the road where the accident happened.  Nor did he 

personally observe the road conditions on the day of the accident.  

Therefore, he had no personal knowledge about whether a vehicle 

could travel safely at the posted speed limit at the time of the 

accident.  See CRE 701.   

Accordingly, we discern no error in the trial court’s refusal to 

allow his testimony. 

IV. Appellate Attorney Fees 

We decline defendant’s request for an award of appellate 

attorney fees pursuant to C.A.R. 39(5) and section 13-17-102(4), 

C.R.S. 2009. 

An award of appellate attorney fees pursuant to section 13-17-

102(4) is appropriate only if the appeal itself lacks substantial 

justification.  See § 13-17-102(4); Front Range Home Enhancements, 

Inc. v. Stowell, 172 P.3d 973, 976-77 (Colo. App. 2007). 
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Because we conclude that plaintiff’s appeal is not frivolous, we 

decline defendant’s request for an award of attorney fees for 

defending this appeal.  See Front Range Home Enhancements, 172 

P.3d at 977. 

The judgment is affirmed. 

JUDGE GABRIEL and JUDGE CONNELLY concur. 
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