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because he is asleep-he is completely unaware of any police show of authority.

Uncontroverted evidence at a motions hearing established the following facts.

On February 8, 2009 at about 4:30 a.m., Officer Benda of the Aurora Police

Department was driving through an apartment complex's parking lot on routine

patrol, aware that there had been reports of numerous vehicle break-ins in the

vicinity. (Tr. p. l0 lines l6-18, p. 1l lines l-10, p. l9 lines 14-17,p.39 lines 5-

10.) While driving through the parking lot, Officer Benda saw a green Ford

Explorer with its engine running, and a man, later identified as the defendant

sleepinginthedriver'sseat. (Tr.p. ll lines 13-20,p. l3lines l5-19,p.39 lines

l0-21 .)

Officer Benda parked his patrol car behind, and perpendicular to, the Ford

Explorer. (Tr. p. I I lines 23-25, p. 20 line l.) Parked vehicles were also in front

of, and on both the right and left sides ofthe Explorer, such that the Explorer could

not have moved out ofits parking space. (Tr. p. l1 line 23,p.20 lines 2-5, p. 30

lines 22-25,p. 31 lines 1-8, p. 39 lines I 1-20.) Officer Benda then directed his

spotlight on the Explorer to illuminate the vehicle's interior. (Tr. p. I I lines 23-

2s.)

Officer Benda got out ofhis patrol car and approached the driver's side of

the Explorer to check on the sleeping man's welfare. (Tr. p. 12lines 5-9.) It was

cold outside at 4:30 on a February morning, and Officer Benda wanted to make



sure the man was okay. (Tr. p. 20 lines 7-13.) Officer Benda was the only oflicer

present, and his duty weapon was holstered. (Tr. p. 12 lines 18-24).

After approaching the Explorer, Officer Benda observed several open or

empty Miller Genuine Draft beer cans on the passenger side. (Tr. p. 12 lines 12-13,

p. 23 lines 7-17 , p. 39 lines l6- 18.) Officer Benda knocked on the window in an

attempt to wake up the defendant. (Tr. p. 12 lines 15-17.) After several attempts

knocking, the defendant finally woke up and appeared confused. (Tr. p. 12 lines

15-17,p. 20 lines 15-17, p. 39 lines 16-24.)

Officer Benda asked the defendant to wake up and roll the window down,

after which the defendant appeared to finally realize who the officer was. (Tr. p.

13 lines 1-3, p. 39 lines l6-24.) Ofhcer Benda's demeanor and voice were calm.

(Tr. p. 13 lines 6-8.) The defendant appeared confused and tired. (Tr. p. 13 lines

20-21, p.39 lines 23-24.) Officer Benda asked the defendant to turn off the

vehicle. (Tr. p. 13lines l-5, p.28 lines 2l-25,p.39 lines 2I'23.) The defendant

shut offthe engine and opened the door. (Tr. p. 13 lines l-3, p. 13 lines 2l-22.)

When the defendant opened the door, Officer Benda noticed an odor ofan

unknown alcoholic beverage coming from the defendant's brr ^, and from the

vehicle's interior. (Tr. p. 13 lines2l-24.) Officer Benda asked the defendant for

his driver's license. (Tr. p. 14 lines 10-13.) The defendant pulled out his wallet,



and passed by his driver's license a few times before he finally pulled it out and

handed it to the officer. (Tr. p. 14 lines I l-15, p. 40 lines 2-4.)

Another officer arrived; his role was simply to provide cover in case

anlhing should happen to Officer Benda or anyone were to come up behind them.

(Tr. p. 14lines 19-25, p.29lines 23-25,p.30lines l-6,p.40lines 6-7.) Officer

Benda asked the defendant to exit the vehicle. (Tr. p. 40 lines 4-5.) As the

defendant was exiting, Officer Benda noticed that the defendant's pants were

undone, and it appeared that he had soiled himself with urine. (Tr. p. 14 lines 1-4,

p.20 lines2l-25,p.21 linel,p.30 lines12-14,,p.40 linesl-2.) Asheexitedthe

vehicle, the defendant had loss ofbalance and had to use the vehicle to catch

himself and hold himself up. (Tr. p. 14 lines 5-8, p. 40 lines 4-6.)

Officer Benda asked the defendant to perform voluntary roadside maneuvers

several times, but the defendant kept saying, "whatever you think is best for me."

(Tr. p. 15 lines 3-6, p. 21 lines 9-12,p.40 lines 7-9.) Officer Benda explained that

Officer Benda could not make the decision for him, and that he would have to

make the decision for himself. (Tr. p. I 5 lines I 7-21 .) After Officer Benda asked

about roadside maneuvers three or four times, and the defendant continued to

decline to perform them, Officer Benda arrested the defendant for driving under

the influence of alcohol. (Tr. p. 16 lines 4-7, p. 22 lines 17-20,p.40 lines 10-l l.)
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The defendant was transported to the Aurora city jail. (Tr. p. 16 line 17, p.

40 lines l0-11.) On the wayto the jail, the defendant made a spontaneous

statement to Officer Benda that his license was revoked and that he realized he

should not be driving. (Tr. p. 16 lines 1 8-22, p. 17 lines I I - 1 5, p. 40 lines 12-13.)

After aniving at the jail, Officer Benda orally advised the defendant of Colorado's

express consent law. (Tr. p. l7 lines 2l-23,p. 18 lines 3-4,p.40 lines 13-14.) The

defendant elected to do a blood test. (Tr. p. 18 line 25.)

At the October 5,2009 motions hearing, the county court found that, when

Officer Benda arrested the defendant, the officer possessed the requisite probable

cause. (Tr. p. 41 lines 1-8.) The court, however, found that the defendant had

been seized, for purposes of the Fourth Amendment, when Officer Benda first

parked his patrol car behind the defendant's vehicle, and that this initial seizure

was not justified by reasonable suspicion. (Tr. p. 41 lines 8-25, p. 42 lines l-25,p.

43 lines 1-2 I .) The court recognized that the defendant was at that point still

asleep, but the court thought this irrelevant:

I believe that the objective standard is one that takes in the facts, and

takes into consideration the facts and circumstances surrounding the

encounter and does not depend upon whether the person being
restrained was aware at the moment that his freedom of movement
was significantly curtailed.

(Tr. p.42lines 12-25.) The court granted defendant's motion to suppress all

evidence that flowed from the initial contact. (Tr. p. 43 lines 18-19)'



The People filed a Crim. P. 37.1 interlocutory appeal, and the district court

reversed. (Opinion, p. 7.) The district court reasoned, correctly, that the test for

evaluating whether a seizure occurred under the Fourth Amendment inherently

requires conscious perception. (Opinion, pp. 4-5.) The district court further

reasoned, correctly, that once Officer Benda approached the car, his observation of

numerous empty or open beer cans on the passenger side, combined with his

observation that the engine was running and the driver was asleep, created

reasonable suspicion thatjustified the seizure that ensued after the defendant

awoke. (Opinion, p. 6.)

When the defendant petitioned for certiorari, the People filed a statement

agreeing that certiorari should be granted: Colorado case law would benefit from a

decision clarifuing that a person cannot be "seized" where the police have not

physically taken hold of him, and he is completely unaware of any police show of

authority.

STANDARD OF REVIEW

In an appeal ofa suppression order, a court's findings of historical fact are

entitled to deference by a reviewing cout and will not be overturned if supported

by competent evidence in the record. People v. Ortega, 34 P.3d 986, 990 (Colo.

2001). A court's conclusions of law. however. are reviewed de novo to ascertain



whether the court's legal conclusions are supported by sufficient evidence, and

whether it has applied the correct standard. Id.

SUMMARY OF THE ARGUMENT

The notion that a person can be "seized" by a police show ofauthority-

even though the person is not even aware of any police presence-is contrary to

every major formulation of the test for "seizure" developed by the U.S. Supreme

Court. First, a reasonable innocent person could not feel compelled by a police

presence to remain on the scene, or feel compelled to comply with an officer's

requests, if the person was not even aware that any police officer was present.

Second, a person who was unaware ofany police show of authority could not be

deemed to have submitted to that authority. Third, a person who was unaware of

any police show of authority could not perceive that the show of authority was

directed at him. And-contrary to the defendant's argument-where the person is

observed to be asleep or unconscious (or perhaps has his back turned toward the

police, or for some other reason is unaware of any officer's approach) the person's

unawareness ofthe police presence is an objectively demonstrable fact that does

not require an impermissible inquiry into the person's subjective state. Colorado

should recogntze that, at least where the police have not physically taken hold of a

person, the person cannot be "seized" by a police show ofauthority about which he

is completely unaware.



ARGUMENT

The defense does not contest the district court's conclusion that, once

Officer Benda approached the car, his observation of numerous empty or open beer

cans on the passenger side----combined with his earlier observation that the engine

was running while the defendant, in the driver's seat, was asleep---created

reasonable suspicion that justified the seizure that ensued after the defendant

awoke. (Opinion, p. 6; cf.Petitioner's Opening Brie{ pp. l-23.) This appeal

therefore turns on whether Ofircer Benda's conduct while the defendant was asleep

subiected the defendant to a Fourth Amendment "seizure."

I. During the initial encounter, the driver was not "seized" by the officer's
presence, of which he was, at that point, unaware: he was asleep.

The Fourth Amendment protects the right of the people to be secure in their

"persons" against unreasonable "seizures." See U.S. Const., Amend. fV.

Whenever a police officer accosts an individual and restrains his freedom to walk

away, he has "seized" that person. Terry v. Ohio,392 U.S. l, 16 (1968). Not all

interactions between police officers and citizens, of course, involve seizures-a

seizure occurs only when an officer in some way restrains a person's liberty by

means of physical force or show of authority. Id. ar1,9,n. 16.

The U.S. Supreme Court has articulated several formulations of its basic test

for assessing whether a particular police-citizen interaction is a consensual



encounter, or instead a Fourth Amendment seizure. Under each of those

formulations, the defendant here could not have been "seized" by anything Officer

Benda did while the defendant was asleep.

A. A reasonable person in his position-that is, a person who was
asleep-would not have felt constrained by the officer's conduct.

A person has been "seized" within the meaning of the Fourth Amendment

"only if, in view of all the circumstances surrounding the incident, a reasonable

person would have believed that he was not free to leave." (Jnited States v.

Mendenhall,446 U.S. 544,554 (1980) (Stewart, J., principal opinion); see also

California v. Hodari D., 499 U.S. 621, 627 (1991); Michigan v. Chesternut, 486

U.S. 567, 573 (1988); INS v. Delgado, 466 U.S. 210,215 (1984); People v.

Marujo,l92P.3d, 1003, 1006 (Colo.2008); Peoplev. Terrazas-(Jrquidi, l72P.3d,

453,457 (Colo. 2007); People v. Bookman,646P.2d924,928-929 (Colo. 1982).

Ifa person "has no desire to leave" for reasons unrelated to the police

presence, the "coercive effect ofthe encounter" can be better measured by asking

whether a reasonable person "would feel free to decline the officers' requests or

otherwise terminate the encounter." Florida v. Bostick.50l U.S. 429.435-436

(1991); United States v. Drayton,536 U.S. 194,202 (2002); Brendlin v.

California,55l U.S. 249,255 (2007); Marujo,l92P.3d 1003, 1006.



Because this test assesses whether a reasonable person would-in view of

the circumstances-believe that he was free to leave, or feel free to decline requests

or terminate the encounter, it necessarily assesses only those circumstances about

which the person is aware. That is why a police ofhcer's subjective intent is

relevant to the Fourth Amendment analysis only to the extent that the offrcer's

intent has been conveyed to the person confronted. See Chesternut,486 U.S. 567,

575 n.7 (1988); Mendenhall,446 U.S. at 554 n. 6; see also People v. McClain,

149P.3d787,794 (Colo.2007); Wayne R. LaFave, 4 Search and Seizure: a

Treatise on the Fourth Amendment, g 9.a(a) p. 413 & n.24 (4th ed. 2004). And

just as a police officer's subjective intent-unless communicated to the suspect-

can have no bearing on how a reasonable person in the suspect's position would

understand the situation, other facts about which the suspect remains wholly

unaware likewise should have no bearing on whether a reasonable person in the

suspect's position would feel free to leave, or to disregard the officer's requests.

Several courts have so held. See, e.g., G.M. v. State, 19 So.3d 973, 9j4-983

(Fla. 2009) (passenger ofparked car, his head lowered, did not notice police car

pull up and activate its overhead lights; was not seized until he noticed officer

standing alongside car, by which time the offrcer had smelled marijuana); Houston

v. Florida,925 So.2d,404,405-409 (Fla. App. 2006) (driver of parked truck,

preoccupied with cocaine and folded ten-dollar bill, did not notice that DEA agent

l0



had blocked truck in with police vehicle; was not seized until agent knocked on

truck window, by which time agent had seen drugs); Mackey v. State,86l p.2d

1250, 125l-1252 (Idaho App. 1993) (driver oftruck, who had just pulled into gas

station, did not notice police car pull in behind truck and activate its overhead

lights; was not seized until he put truck in reverse and inadvertently crashed into

patrol car, at which point officer's observation of crash justified further police

action); Yam Sang Kwai v. INS, 4ll F .2d 683, 684-686 (D.C. Cir. 1969) (Chinese

restaurant owner not seized by unseen INS agents stationed at restaurant's exits;

was not seized until agent who entered restaurant developed probable cause).

Here, no reasonable person in the sleeping driver's position would believe he

was not free to leave, or feel he was not free to decline a police request, because-

in a state of somnolence-he would be oblivious to any police presence.

B. The driver, while asleep, did not submit to a show of authority.

There is another reason the defendant here was not, during the initial

encounter, seized by Ofhcer Benda's conduct. A person is not seized by a police

officer's show of authority until the person submits. California v. Hodari D.,499

U.S. 621, 624-629 (1991). Submission is an additional requirement: the

Mendenhall test-of whether a reasonable person would feel free to leave-is a

necessary, but not a sufficient, condition for such a seizure. Id. at 628: see also

11



McClain, 149 P .3d, at 789-791 (holding that, under 11o dari D., abandoned drugs

were not fruit ofunjustified seizure because they were discarded before man

submitted to police show of authority).

And a person cannot submit to a show ofauthority ifhe does not even know

that a police officer is present. See G.M., l9 So.3d at 98 I -983 (disclssing Hodari

D. and concluding that "G.M. was not seized for Fourth Amendment purposes until

he became aware of and submitted to the assertion or display of police authority);

Mackey, 36l P.2d at 1252 (citing Hodari D. and concluding that, although the

defendant had pulled to a stop at a gas station, "Mackey did not stop in response to

the lights. He was unaware of them, as he was unaware of Chief Kramer's

presence until he backed into the patrol car").

Here the defendant-while sleeping-was not aware of Officer Benda's

presence, and could not have submitted to something about which he was unaware.

Perhaps the defendant succumbed to his own need for slumber, but he did not

succumb to a police show of authority.

C. The sleeping driver could not have perceived any show of
authority as being directed at him.

There is yet another reason the defendant here was not, during the initial

encounter, seized by Officer Benda's conduct. Because he was asleep, a

12



reasonable person in his position could not have perceived that any show of

authority was directed at him-a requirement that arises from Brendlin v.

california,55l u.s. 249 (2007). Brendlin held that passengers can challenge the

constitutionality oftraffic stops because they, like the drivers, are seized: a

passenger's attempt to leave the scene "would be so obviously likely to prompt an

objection from the officer that no passenger would feel free to leave in the first

place." Brendlin,,551 U.S. at257.

The California Supreme Court had decided against allowing people other

than drivers to challenge traffic stops, in part out of the concem that such a rule

"would encompass even those motorists following the vehicle subject to the traffic

stop who, by virtue ofthe original detention, are forced to slow down and perhaps

even come to a halt in order to accommodate that vehicle's submission to police

authority." Id. at262 (quoting 38 Cal.4th 1107, 1t20, 136 p.3d 845 (Cal. 2006)).

Rejecting that concern, the U.S. Supreme Court said that the person alleging a

seizure must demonstrate that a reasonable person in his position would perceive

that a show of authority was directed at him:

But an occupant a car who knows that he is stuck in traffic because
another car has been pulled over (like the motorist who cannot even
make out why the road is suddenly clogged) would not perceive a
show ofauthority as directed at him or his car.

Brendlin. 551 U.S. at 262.

IJ



And a leading commentator has observed that-in light of this passage from

Brendlin-a person cannot be seized by a police show of authority of which he is

unaware:

If, as stated in Brendlin, for a person to be seized he must "perceive a
show of authority as directed at him" it would seem to follow that if
the person claiming to have been subjected to a Teny stop was not
aware ofthat police conduct necessary to "a show ofauthority," then
again there has been no seizure. Illustrative is G.M. v. State ....

LaFave, supra, g 9.4,201l-2012 pocket pafi, p. 153 & n. 218.3 (discussing G.M.,

19 So.3d 973) &n.218.4 (discussing Yam Sang Kwai,41l F.2d683,Houston,925

So.2d 404, and Mackey,86l P.2d 1250). The commentator concludes: ..In short,

as the court in G.M. put it, 'a person must be aware of a police presence before a

seizure can occur."' LaFave, supra, $ 9.4 2011 -2012 pocket part, p. I 53.

Here, a reasonable person in the defendant's position-that is, in his car,

asleep-could not have perceived that any police show of authority was directed at

him. Just as a reasonable person in a parked car is not seized if he does not see a

police car's overhead lights because his head is lowered, G.M., 19 So.3d at 980-

981, or does not see that a police car has blocked his car in because he is

preoccupied with his cocaine, Houston,925 So.2d at 405-409, or does not see a

patrol car's overhead lights because he is changing gears to put his car in reverse,

and ends up backing into the patrol car, Mackey,86l P.2d at 586-587, likewise a

reasonable person is not seized if he does not know that an offrcer has blocked his

14



vehicle in, shined a spotlight into his vehicle, and then approached the side ofhis

car-because he is asleeo.

D. A sleeping person's inability to see an approaching officer is an
objective fact; it does not require a subjective inquiry.

The test described in Mendenhall and Bostick-whether a reasonable person

in the defendant's position would feel free to leave, or to decline the officer,s

requests or otherwise terminate the encounter- presupposes a reasonable,

innocentperson. Bostick,501 U.S. at438; Marujo, 192P.3dat 1006. Thistest

calls for "consistent application from one police encounter to the next, regardless

ofthe particular individual's response to the actions ofthe police.', Chesternut,

486 u.s. at 574. The reasonable person standard "ensures that the scope ofFourth

Amendment protection does not vary with the state of mind of the particular

individual being approached." Id.; see also Bostick,501 U.S. at 438: people v.

Paynter, g55 P.2d68, 72 (Colo. 1998).

The defendant argues that assessing a person's awareness ofthe challenged

police conduct impermissibly inquires into the person's subjective state.

(Petitioner's Opening Brief, pp. 12-15.) The county court had the same concern.

(Tr. p. 42 lines 17-25.) But the district court recognized, correctly, that the

objective standard requires an assessment ofhow a reasonable person would react

to objective facts that were consciously obsentedby the defendant:

l5



The language contained inMendenhall and its progeny inherently
requires the reasonable person to consciously observe the totality of
the circumstances surrounding a potential seizure under the Fourth
Amendment. The crux of Justice Stewart's test in Mendenhall is the
reasonable person's belief as to whether or not he was free to leave
based on the totality of the circumstances. 466 U.S. at 554 (emphasis
added). Referring to Mendenhall, the Court in Michigan v.
Chesternut stated, "[t]he test's objective standard look[s] to the
reasonable man's interpretation ofthe conduct in question."
Michiganv. Chesternut,486 U.S. 567,575 (1988) (emphasis added).
By focusing on the reasonable man's interpretation, Mendenhall's test
is "designed to assess the coercive effect of police conduct, taken as a
whole, rather than to focus on particular details ofthat conduct in
isolation." Id. at 573 (emphasis added). "Moreover, what constitutes
a restraint on liberty prompting a person to conclude that he is not
free to 'leave' will vary, not only with the particular police conduct at
issue, but also with the setting in which the conduct occurs. In
California v. Hodari D, the Court reiterated Mendenhall's objective
standard by asserting that the relevant inquiry is what "the officer's
words and actions would have conveyed [ ] to a reasonable person."
Califurnia v. Hodari D,499 U.S. 612,628 (1991) (emphasis added).

(Opinion and Order, p. 4) (bolding added by district court). An officer's words and

actions convey nothing to a person who, because he is asleep, is wholly oblivious

to the officer's presence.

By "looking to the reasonable man's interpretation of the conduct in

question," the objective standard "allows the police to determine in advance

whether the conduct contemplated will implicate the Fourth Amendment."

Chesternut,486 U.S. at 574. lf-as here-an officer sees that the person in the

driver's seat ofa parked, running car is asleep, the officer can determine in

advance that approaching the sleeping driver will not implicate the Fourth

16



Amendment, because the officer can recognize that the person will not see the

officer's approach. Humans sleep with their eyes closed, and cannot see through

closed eyelids. This is not a characteristic that varies from individual to individual.

it is universal.

Courts have declined to employ a subjective test because requiring the police

to know whether the defendant-as an individual-feels free to leave "would

require a prescience neither the police nor anyone else possesses." LaFave, supra,

$ 9.4(a), p. 414. The police cannot be required to anticipate whether a given set of

circumstances "might have a particular effect only because of the unique

background ofthe individual encountered ...." Id. But ifthe police can see that a

person has his back towards them, or has his head lowered- -or, as here, has his

eyes closed, and is asleep-those are objective facts which demonstrate that the

person is unaware ofthe police presence.

The defense claims that the record is unclear as to whether Officer Benda

saw that the defendant was sleeping before or after blocking the defendant's car in

with his patrol car and illuminating the parked car with his spotlight. (petitioner's

Opening Brief, p. 21.) But the uncontroverted testimony was that Officer Benda

saw the defendant sleeping before parking behind the defendant's vehicle:

Q: What did you observe?
A: I observed a black male who was sleeping behind the driver's
seat ofthe vehicle.

17



Q: What did you do with your vehicle once you did these
observations?
A: I parked behind his vehicle and placed my spotlight on the
green Ford Explorer just to illuminate the interior of the vehicle better.

(Tr. p. I I lines 18-25.)

Because Officer Benda could anticipate that a sleeping defendant would not

see his approach, Offrcer Benda's conduct is akin to that of the INS agents in laz

Sang Kwai, who could anticipate that the people inside the Chinese restaurant

would not see the agents who were clandestinely waiting outdoors by the exits.

See Yam Sang Kwai,4ll F.2d, at 684-686; cf. Delgado,466 U.S. at212-218. To

the extent that the reasonable person test is designed to allow officers to discem in

advance whether their conduct will constitute a seizure, that purpose is furthered

here: Officer Benda saw that the defendant was asleep.

The case law, however, does not turn on whether the officer knows in

advance that the defendant is unaware of the officer's approach. ln G.M., a police

car, with overhead lights flashing, pulled up behind a parked car-and it was by

happenstance that the defendant did not notice. See 19 So.3d at974-983. ln

Houston, DEA agents blocked in a parked truck with a police vehicle; it was by

happenstance that the truck's driver' preoccupied with his cocaine and folded ten-

dollar bill, did not notice. ,See 925 So.2d at 405-409. Likewise in Mackey, a police

car with activated overhead lights pulled in behind a truck at a gas station, and it

was happenstance that the driver, in the process ofputting his truck in reverse, did
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not notice the police until he inadvertently backed into the patrol car. See 861 p .2d,

at 125l-1252.

The police in those cases had no reason to think that the suspects would be

unaware ofthe unjustified police conduct, but the courts nonetheless determined

that-because there was no seizure-the subsequently obtained evidence would

not be suppressed. That is consistent with U.S. Supreme Court precedent. See,

e.g., Hodari D., 499 U.S. at 627 (rejecting argument that, to deter unlawful police

conduct, evidencejettisoned by fleeing suspects during unjustified police chases

should be suppressed, as "it fully suffices to apply the deterrent to their genuine,

successful seizures"). In short, if a police show of authority does not constitute a

seizwe because the defendant is unaware of the police presence, it does not matter

whether the show of authority was unjustified: there is no Fourth Amendment

"seizure," and the exclusionary rule does not apply.

E. The Court need not decide whether an unconscious person can be
"seized" by physical grasping: there was no physical contact here.

The defendant challenges the district court's reliance on peete v.

Metropolitan Government of Nashville and Davison County,486 F.3d 217 (6th

Cir.2007), which concluded that an unconscious person, who later died, was not

subjected to a Fourth Amendment "seizure" when paramedics used their bodies to

"apply weight and pressure to [the person's] head, neck, shoulders, arms, torso and
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legs in an attempt to prevent the decedent from moving," because, unconsciousn he

could not have perceived anyrestraint on his liberty. (Petitioner's Opening Brief,

pp. 16-18.)

The defendant seeks to distinguish Peete onthe ground that it involved

paramedics, and not police. A more meaningful distinction may be that Peete

involved physical restraint. As stated in Hodari D., "[t]he word 'seizure' readily

bears the meaning ofa laying on ofhands or application ofphysical force to

restrain movement, even when it is ultimately unsuccessful ... [a]n arrest requires

eitherphysical force (as described above) or, where that is absent, submissionto

the assertion of authority." Hodari D.,499 U.S. at 626; see also id. at 625

(suggesting that, ifa suspect broke free from the policeman's grasp, the seizure

would be limited to the period of actual physical restraint).

Although the People cited Peete in their appeal to the district court-and

although its reasoning continues to support the People's position-the People are

uncertain whether the U.S. Supreme Court would accept Peete's conclusion that

there can be no "seizure" ofan unconscious person even where there is physical

restraint. The Colorado Supreme Court ner ,ot here address the issue, as Officer

Benda did not grasp the defendant while the defendant was sleeping.
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II. The Supreme Court should decline to address the second issue on which
certiorari was granted: it should decide this case on the first issue.

The second issue on which the Supreme Court granted certiorari was:

"Whether the district court erred in finding that there was reasonable suspicion for

an officer to contact the petitioner based on observing a parked vehicle, with the

engine running and a man apparently asleep at the wheel." The Supreme Court

should decline to address that issue, for several reasons.

First, analytically a Court should initially determine whether there is a

"seizure," and only assess whether the police-citizen encounter was justified by

reasonable suspicion or probable cause if in fact a "seizure" has occurred. See,

e.g., Marujo, l92P.3d at 1004-1008 (not addressing whether reasonable suspicion

existed, as there was no seizure, and "no reasonable suspicion was required to

justif, the encounter"). Given that the initial encounter here was not a seizure, any

discussion ofreasonable suspicion for that part ofthe encounter would be dicta.

Second, although the purported show of authority here-had it been

perceived by the defendant-would almost certainly be deemed reasonable, seq

e.g., People v. Brown,217 P.3d 1252, 1256 (Colo. 2009) ("[r]easonable suspicion

to make a stop for the crime of driving under the influence may arise when a police

officer sees a person asleep behind the wheel ofa car with its engine running"),
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finding here that a seizure would have been justifred unnecessarily risks creating

confusion for courts and litigants, by implying that legal justification is needed

even when no seizure has occurred.

Third, although courts generally eschew litmus-paper tests for distinguishing

between consensual encounters from seizures, or for determining when a seizure

exceeds the bounds of an investigative stop, see Florida v. Royer,460 U.S. 491,

506-507 (1983), there are certain scenarios that give rise to bright-line rules. ,Seq

e.g., Hodari D.,499 U.S. 621 (no seizwe without submission to authority);

Brendlin v. Califurnia,551 U.S. 249 (trafftc stops seize passengers). By declining

to reach the second issue on which certiorari was granted, the Court here can

enhance the development of Fourth Amendment jurisprudence by clarifuing that a

person cannot be "seized" by a police show ofauthority about which he is

unaware.

Finally, while the district court concluded that Officer Benda had developed

reasonable suspicion prior to the defendant waking up, it based that finding in part

on the officer's observation ofthe empty beer cans he saw while standing

alongside the defendant's car. (Opinion and Order, p. 6.) The district court did not

determine whether Officer Benda had reasonable suspicionprior to approaching

the car, based solely on his initial observation that the car's engine was running,

and that the defendant, in the driver's seat, was asleep---even though the county
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court had found that those circumstances did not give rise to reasonable suspicion,

and the People, in their Crim. P. 37.1 appeal, had challenged that conclusion in

theiropeningbrief. (SeeTr.p.43 lines 3-19; y' People's Crim. P.37.1 Opening

Brie{, pp. 6-7.) If the Supreme Court concludes that the defendant-despite being

asleep, and unaware of the officer's approach-was "seized" by Officer Benda's

initial conduct, then the People would ask that the case be remanded to the district

court for a determination as to whether that seizure was constitutionally

reasonable.

CONCLUSION

Sometimes the police conduct clandestine surveillance. Sometimes they

establish a perimeter around an entire neighborhood in an effort to impede a

suspect's flight. Sometimes the police simply approach an individual, on foot,

from behind. And sometimes officers find drivers asleep in running, parked cars.

There are a wide variety of scenarios where police officers observe individuals, but

the individuals do yet not know they are being observed. In such scenarios,

defendants cannot successfully claim to have been "seized."

Oblivious to any police show of authority, a reasonable person in their

position would not feel compelled by a police presence to remain on the scene, or

feel compelled to comply with an officer's requests, could not perceive that a show

of authority was directed at them, and could not be deemed to have submitted to
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that authority. Colorado should recognize lhat, at least where the police have not

physically taken hold ofa person, the person cannot be "seized" by a police show

of authority about which he is completely unaware.
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