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STATEMENT OF THE CASE 

An Adams County jury convicted Corey Wagner of: (1) one count 

of first degree murder (after deliberation); (2) one count of first degree 

murder (felony); (3) one count of second degree burglary of a dwelling; 

(4) one count of second degree assault (causing injury with a deadly 

weapon); (5) one count of third degree assault (recklessly causing 

injury); (6) one count of second degree assault (causing serious bodily 

injury); (7) two counts of third degree assault; and (8) two counts of 

menacing with a deadly weapon (v. 1, pp. 159-69; v. 16, pp. 88-91). 

The trial court merged the felony murder count into the after 

deliberation murder count and sentenced Wagner to life in prison. It 

then imposed additional terms of years in prison and months in jail on 

the remaining counts (see v. 1, p. 171, v. 17, pp. 9-11). 

Wagner argues on appeal that he is entitled to a new trial 

because: (1) the trial court erred in not giving a multiple assailants jury 

instruction directed at the after deliberation murder count; (2) the trial 

court erred in giving an instruction based on Colorado's make-my-day 

statute; (3) the trial court erred in giving a provocation instruction; (4) 



the trial court erred in not giving a self-induced intoxication instruction; 

(5) the prosecution committed misconduct in closing argument; (6) the 

trial court erred by not giving a multiple assailants instruction directed 

at the assault counts; and (7) cumulative error occurred. 

Wagner's complaints fail. 

STATEMENT OF FACTS 

Wagner crashed a Halloween costume party with Lee Madrid and 

Wagner's cousin, David Lucero (v. 11, pp. 186-87, 192; v. 12, pp. 6, 39-

42, 185-87; v. 13, pp. 68-71). At the party, Lucero sat on a sofa and 

started flirting with a woman sitting there; her boyfriend, Lonny Vigil, 

sat down between the two (v. 12, pp. 144-45; v. 13, pp. 12-15). 

Vigil and the male homeowner testified that Lucero ended up 

hitting Vigil in the face with a beer bottle. Lucero testified that Vigil 

attacked him (see v. 11. pp. 192-93, 207-08; v. 12, pp. 144-48, 191; v. 13, 

pp. 10-16). 

A brawl started, and both homeowners grabbed Wagner and 

lVladrid and shoved them out the door, telling them to get out of their 
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house. Lucero got left behind, fighting with Vigil and maybe other 

invited party guests (v. 11, pp. 193-200, 204, 207-08; v. 12, pp. 47-50, 

93-95,148-50,192-96; v. 13, pp. 16-17,74-75; v. 12, pp. 23-24). 

In pushing Wagner out the door of her home, the party's hostess 

punched him (v. 12, pp. 49-50; v. 14, p. 24). vVagner retaliated by 

punching the party hostess in the face, thereby knocking her down (v. 

12, pp. 49-50). He then sucker-punched a second woman in the face and 

fractured her jaw in two places (v. 12, pp. 49-50, 125; v. 14, pp. 24-26, 

43-44). 

Party invitees then heard Wagner say, "Get the strap. Let's show 

these fools what we're all about" (v. 12, pp. 52-53). Madrid pulled a 

pistol out of his pants, Wagner demanded the weapon, and Madrid gave 

it to him (v. 12, pp. 53-54, 150-51, 198; v. 14, p. 46). Wagner then forced 

his way into the house, holding the pistol outstretched in his hand (v. 

11, pp. 198-202; v. 12, pp. 6, 54-55, 98-100). 

In entering, Wagner threatened both homeowners with the pistol, 

and then pistol-whipped a male guest two times, sending him to the 
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hospital (v. 11, pp. 181, 200-01, 205-06, 213-14; v. 12, pp. 55-56, 155, 

160, 200-01; v. 13, pp. 77-82). 

Once they saw Wagner brandishing the pistol, the party guests 

started running for the back of the house, trying to get out the back 

door and away from Wagner and his pistol (v. 11, pp. 202-04; v. 12, pp. 

55-59, 98, 155-56). While the party guests were running from him, 

Wagner shot an invited party guest, Anthony Montoya, in the back, 

killing him (v. 11, pp. 202, 214-15; v. 12, pp. 234-35; v. 14, p. 80; v. 15, 

pp. 144-45, 153-59). 

Wagner threatened another guest with the pistol and told her, 

"Shut up, bitch" (v. 14, pp. 81-82). One witness testified that Wagner, 

Madrid, and Lucero stood looking at the scene they had created, 

giggled, and walked out (v. 12, pp. 60-61). 

The three got into a car and sped off, with Madrid firing more 

shots out the window (v. 11, pp. 210, 212; v. 12, pp. 64, 104-06, 159-61; 

v. 13, pp. 39-40). Police stopped the car within a few minutes, arrested 

its occupants, and seized the murder weapon (v. 12, pp. 108-09; v. 14, 

pp. 104-20, 141; v. 15, pp. 36-37, 39). 
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In a police interview, Wagner claimed that some unspecified time 

prior to arriving at the party site, he had drunk a quarter to a third of a 

bottle of vodka, had "smoked big weed," and was drunk (see v. 15, pp. 

63-67). As to his actions at the party itself, Wagner said that he did not 

know how the fight had started, he had gotten hit on the head and did 

not remember much, and he claimed to never have had a gun or to have 

acted in self-defense or defense of Lucero (see v. 15, pp. 66-73). 

Wagner chose not to testify at trial and by his theory of defense, 

disavowed the statements he had made to the police. Instead, Wagner 

claimed through his counsel that he had acted reasonably in self

defense and in defense of Lucero after they had been attacked by the 

party guests (v. 15, p. 179; v. 16, pp, 52-74). However, none of the 

invited party guests had been armed, and Lucero's injuries were so 

minor that they did not require medical attention (see v. 12, pp. 65, 113; 

v. 13, p. 60; v. 14, p. 57). 

Wagner chose not to testify and thus presented no evidence that 

he committed his acts because he feared that either he or Lucero were 

in imminent danger of being killed or receiving great bodily injury from 
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the party guests. Wagner made no claim-either directly or through 

counsel-that he had fired the pistol because he had been too drunk to 

be able to deliberate or act intentionally. 

All the charges for which Wagner was tried or convicted concerned 

acts which he committed after he had been thrown out of the house by 

the female homeowner, and which he committed against persons other 

than her or her husband. 

ARGUMENTS 

I. A multiple assailants instruction was not needed 
because the "use of deadly physical force" jury 
instruction did not limit itself to a single 
assailant, and the jury instructions overall 
allowed Wagner to argue that he was entitled to 
defend himself and/or Lucero from multiple 
assailants, which he in fact did. 

Wagner attacks his first degree murder (after deliberation) 

conviction on the ground that the trial court did not give his tendered 

multiple assailants instruction. His complaint fails. 

A. Standard of review. 

Abuse of discretion is the standard of review for trial court 

decisions concerning whether to give additional jury instructions which 
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accurately state the law. See People v. Riley, 240 P.3d 334, 337 (Colo. 

App. 2009); People v. Rogers, 220 P.2d 931, 936 (Colo. App. 2008). 

A trial court abuses its discretion if it makes a ruling that is 

manifestly arbitrary, unreasonable, or unfair, People v. Muckle, 107 

P.3d 380, 382 (Colo. 2005), or where it bases its ruling on an erroneous 

view of the law. People v. Wadle, 97 P.3d 932, 936 (Colo. 2004). 

The People agree with Wagner that his claim is preserved because 

he proffered a multiple assailants instruction, and the trial court 

rejected it (see v. 1, p. 93; v. 15, p. 208). That makes harmless error the 

standard of review. See Riley, 240 P.3d at 340. 

B. Facts. 

The People do not contest that sufficient evidence was presented 

to allow Wagner to argue that he acted in defense of Lucero who was 

being attacked by multiple assailants. However, no evidence was 

presented that Wagner had "reasonable ground[s] to believe, and [did] 

believe, that [Lucero was] in imminent danger of being killed or of 

receiving great bodily injury .... " § 18-1-704(2)(a), C.R.S. (2010) (use 

of deadly physical force statute). Moreover, the only evidence of anyone 
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attacking Wagner himself was that the female homeowner grabbed the 

already-fighting Wagner, told him to get out of her house, dragged him 

to the door and threw him out, and had punched him in the process (v. 

12, pp. 47-50). Wagner was not charged for punching her back. 

The trial court instructed the jury: 

Jury Instruction 16 

It is an affirmative defense to the crime of 
Murder in the First Degree-Mter Deliberation 
that the defendant used deadly physical force 
because 

1. he reasonably believed a lesser degree of force 
was inadequate, and 

2. had reasonable grounds to believe, and did 
believe, that he or another person was in 
imminent danger of being killed or of receiving 
great bodily injury. 

(v. 1, p. 125). 

In his closing argument, Wagner argued-without objection from 

the prosecution-that he shot Montoya because he had been acting in 

Lucero's defense while Lucero was been attacked by multiple assailants 

(v. 16, pp. 52-74). The prosecution's argument did not contest that a 
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person can employ deadly force in the defense of another person 

subjected to an attack by multiple assailants, but rather that Wagner 

had not been doing so when he killed Montoya. Instead, the prosecution 

argued that Wagner had been acting not to defend himself or Lucero, 

but out of revenge for having been thrown out of the party by its 

hostess. 

c. Law and Analysis. 

In Riley, 240 P.3d at 337, this court wrote: 

The trial court must properly instruct the jury on 
all matters of law. Jury instructions must be 
read and considered as a whole, and there is no 
reversible error if the instructions adequately 
inform the jury of the law. Jury instructions 
framed in the language of the relevant statutes 
are generally sufficient and proper. 

It is unnecessary to give instructions that are 
already encompassed in other instructions. 
Although a defendant has a right to have his or 
her theory of defense embodied in the 
instructions given to the jury, the instructions 
need not include the particular language 
tendered by the defendant. No error occurs when 
the defendant's theory could be argued under the 
instructions, considered as a whole, given by the 
court. 
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Instructions phrased in the language of the applicable statute are 

almost always sufficient to apprise a jury of the standards it needs to 

consider in making its fact-finding determinations. See People v. R. V, 

635 P.2d 892, 894 (Colo. 1981); People v. Silva, 987 P.2d 909, 917 (Colo. 

App. 1999). Here, Jury Instruction 16 tracks the language of Colorado's 

"use of force in defense of a person" statute as it applies to the exercise 

of deadly force. See § 18-1-704(2)(a), C.R.S. (2010). 

In several cases, the supreme court and this court have held that 

when the language of a "self-defense/use of force in defense of person" 

instruction limits or appears to limits its application to defensive acts 

against a single attacker, and there is evidence from which the jury 

could have found that the defendant acted in response to multiple 

assailants, the trial court must give a supplemental jury instruction 

which informs the jury that a person is entitled to defend himself or 

another person from multiple assailants. See People v. Jones, 657 P.2d 

9,13-14 (Colo. 1984) (jury instruction limited defense to actions of the 

person killed, and not the other people the defendant said had been 

attacking him); Riley, 240 P.3d at 337 (jury instruction referred only to 
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"the imminent use of unlawful physical force by the victim"); People v. 

Auldridge, 724 P.2d 87, 88 (Colo. App. 1986) (same); People v. 

Manzanares, 942 P.2d 1235, 1238 (Colo. App. 1996) (same); People v. 

Cuevas, 740 P.2d 25,26 (Colo. App. 1987) (same). 

Here, though, the "use of deadly force" instruction was not so 

limited. Instead, the instruction provided that the defense was 

available to Wagner if he : 

2. had reasonable grounds to believe, and did 
believe, that he or another person was in 
imminent danger of being killed or of receiving 
great bodily injury. 

(v. 1, p. 125). The instruction did not limit in any way the availability 

of the defense to an attack by a single attacker. Thus, there was no 

reason to give a supplemental instruction which told the jury that 

Wagner was entitled to assert the defense in order to protect Lucero 

from the unlawful attack of more than one attacker. See People v. 

Whittaker, 181 P.3d 264, 276 (Colo. App. 2006) (no separate multiple 

assailant instruction needed where use of force jury instruction referred 

to conduct of "one or more persons"). 
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Moreover, as in Riley, 240 P.3d at 340, the trial court instructed 

the jury in the general affirmative defense instruction that it had to 

"considerD the evidence concerning the affirmative defense, with all the 

other evidence in this case .... " (v. 1, p. 120). See People v. Asberry, 

172 P.3d 927,933 (Colo. App. 2007) ("To determine whether a particular 

jury instruction is proper, the jury instructions must be read as a 

whole."). This language "directed the jury to consider the totality of the 

circumstances, including multiple assailants." Riley, 240 P.3d at 340; 

cf. Boyde v. California, 494 U.S. 370, 383-84 (1990) ("we think it 

unlikely that reasonable jurors would believe the court's instructions 

transformed all of this favorable testimony into a virtual charade.") 

(internal quotation marks omitted). 

Furthermore, Wagner argued his multiple assailants theory of 

defense to the jury, and as in Riley, "neither the prosecutor nor the 

court suggested to the jury that it could not properly take into account 

[Wagner's theory of defense or the supporting] evidence that he had to 

defend [Lucero] against multiple assailants and was entitled to use a 
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degree of force he reasonably believed necessary for that purpose." 240 

P.3d at 341. 

Finally, if this court were to agree with Wagner and reverse his 

conviction for first degree murder (after deliberation), it should order 

the trial court to reinstate Wagner's conviction for felony murder and 

sentence him for having been convicted of that offense. 

This court should therefore reject Wagner's complaint. 

II. The trial court did not abuse its discretion in 
instructing the jury concerning the lawful use of 
force by the occupants of a dwelling. 

Wagner complains that the trial court instructed the jury that the 

occupants of a dwelling have a right to use force against persons who 

have made an unlawful entry. Wagner's complaint fails. 

A. Standard of review. 

Abuse of discretion is the standard of review for trial court 

decisions concerning whether to give additional jury instructions which 

accurately state the law. See Riley, 240 P.3d at 337; Rogers, 220 P.2d at 

936. 
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The People agree with vVagner that he preserved his complaint (v. 

15, pp. 202-06; v. 16, p. 4). 

B. Facts. 

Jury Instruction No. 19 provided: 

Any occupant of a dwelling is justified in using 
any degree of physical force, including deadly 
physical force, against another person when that 
other person has made an unlawful entry into the 
dwelling, and when the occupant has a 
reasonable belief that such other person has 
committed a crime in the dwelling in addition to 
the unlawful entry, or is committing or intends to 
commit a crime against person or property in 
addition to the uninvited entry, and when the 
occupant reasonably believes that such other 
person might use physical force, no matter how 
slight, against any occupant. 

(v. 1, p. 129). 

Jury Instruction No. 20 provided: 

A person in possession or control of any building, 
realty, or other premises, or a person who is 
licensed or privileged to be thereon, is justified in 
using reasonable and appropriate physical force 
upon another person when and to the extent that 
it is reasonably necessary to prevent or terminate 
w hat he reasonably believes to be the commission 
or attempted commission of an unlawful trespass 
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by the other person in or upon the building, 
realty, or premises. 

(v. 1, p. 130). 

c. Law and analysis. 

Trial courts have the responsibility of instructing juries on all 

relevant legal issues that affect the juries' verdicts. Riley, 240 P.3d at 

337. Trial courts are given discretion in determining when additional 

instructions should be given. Id. 

The touchstone of the affirmative defenses of self-defense and 

defense of another is that the defendant was acting in response to 

"unlawful force." People v. Hayward, 55 P.3d 803, 805 (Colo. App. 

2002); see § 18-1-704(1), C.RB. (2010) ("A person is justified in using 

physical force upon another person in order to defend himself or a third 

person from what he reasonably believes to be the use or imminent use 

of unlawful physical force .... "). 

In a case such as this one, where the defendant is inside the home 

of another and claims to have acted in response to the application of 

unlawful physical force by the homeowner, a trial court may instruct 
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the jury on what constitutes the exercise of lawful physical force by the 

homeowner. Hayward, 55 P.3d 805-06. 

Sections 18-1-704.5(2), C.R.S. (2010) and 18-1-705, C.R.S. (2010), 

set forth when the occupants of a dwelling, or the person is possession 

or control of any building, may exercise physical force against a person 

making an uninvited entry, or to prevent a trespass into the building. 

Trial courts may instruct juries on the contents of these two statutes so 

that juries may be guided in their determination about whether a 

defendant was responding to unlawful physical force. Hayward, 55 

P.3d at 806. 

Here, the trial court based Instructions 19 and 20 on § 18-1-

704.5(2) and § 18-1-705. Consequently, because Wagner's theory of 

defense was that he acted only to protect himself and Lucero from the 

use or imminent use of unlawful physical force, the trial court did not 

abuse its discretion in providing to the jury guidance as to what 

constitutes the exercise of lawful force by the occupant of a dwelling, or 

a person in control of a building. 

16 



Moreover, Wagner himself used the instructions in order to bolster 

his claim that his actions were lawful because he was an occupant of the 

house and thus privileged to act as he had (see v. 16, pp. 67-68). 

Consequently, the instructions did not prejudice his defense because he 

was able to use them in support of it. Therefore, even if the trial court 

abused its discretion in giving the instructions, there is no reasonable 

probability that they contributed to Wagner's convictions. Crider v. 

People, 186 P.3d 39, 42 (Colo. 2008). 

III. The trial court did not commit plain error by 
giving a provocation instruction. 

Wagner asserts that the trial court committed plain error by 

giving provocation instructions (v. 1, pp. 126, 136). He is wrong. 

A. Standard of review. 

Abuse of discretion is the standard of review for trial court 

decisions concerning whether to give jury instructions which accurately 

state the law. See Riley, 240 P.3d at 337; Rogers, 220 P.2d at 936. 

The People agree with Wagner that he did not preserve his 

complaint, and that makes plain error the standard of review. Plain 
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error occurs only when there is instructional error that both (1) is 

"obvious and grave" in character, People v. Fichtner, 869 P.2d 539, 543 

(Colo. 1994); and (2) prejudices the defendant to the extent that, after a 

review of the entire record, the appellate court can say with fair 

assurance that the instructional error so undermined the fundamental 

fairness of the trial as to cast serious doubt on the reliability of the 

judgment of conviction, Bogdanov v. People, 941 P.2d 247,255 (Colo. 

1997). 

B. Law and analysis. 

"The trial court has a duty to correctly instruct the jury on all 

matters of law for which there is sufficient evidence to support giving 

instructions." Cassells v. People, 92 P.3d 951, 955 (Colo. 2004). 

Determining whether the evidence is sufficient requires the evidence to 

be viewed in a light most favorable to giving the instruction, and the 

ultimate question is whether there was some credible evidence to 

support giving the instruction. See Lybarger v. People, 807 P.2d 570, 

580 (Colo. 1991). Accordingly, the standard for admitting instructions 

is low. See id. 
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Self-defense is an affirmative defense under which a defendant 

admits doing the act charged, but seeks to justify, excuse, or mitigate 

his conduct. People v. Roadcap, 78 P.3d 1108, 1113 (Colo. App. 2003). 

However, a person is not justified in using physical force if, "with 

the intent to cause bodily injury or death to another person, he provokes 

the use of unlawful physical force by that other person." § 18-1-

704(3)(a), C.R.S. (2010). 

In Silva, 987 P.2d at 914, this court noted that the provocation 

limitation to self-defense applies in situations where the defendant is 

not the initial aggressor. In particular, Silva held that an instruction 

on provoking the victim should only be given when, viewing the 

evidence in a light most favorable to giving the instruction, there is 

some evidence establishing that: (1) self-defense is an issue in the case; 

(2) the victim made an initial attack on the defendant; and (3) the 

defendant's conduct or words provoked the victim into making his 

attack. See id. 

Applying this standard, the record supports the trial court's 

decision to instruct the jury on the provocation limitation to self-defense 
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because the evidence was that Wagner committed his crimes after the 

female homeowner grabbed him while he was fighting the other guests, 

dragged him to the door, and threw him out, and punched him in the 

process. Thus, the jury could have fond that Wagner's brawling at a 

party in the hostess' home provoked her "attack" on him, and the 

provocation instructions would have prevented Wagner from improperly 

claiming he had acted in defense from an unlawful attack instigated by 

her. Thus, the issue of legal provocation under § 18-1-704(3)(a) was an 

issue about which the trial court should have instructed the jury. 

Finally, even assuming that the trial court erred in giving the 

instruction, it does not appear to have been mentioned during the 

parties' closing arguments, and thus the giving of the instruction could 

not have "so undermined the fundamental fairness of the trial as to cast 

serious doubt on the reliability of the judgment of conviction." 

Bogdanov, 941 P.2d at 255. 

This court should therefore reject Wagner's complaint. 
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IV. The trial court properly refused to give a 
voluntary intoxication instruction because no 
evidence was presented that Wagner fired the 
pistol at a time when he was too intoxicated to be 
able to either deliberate or act intentionally. 

Wagner complains that the trial court refused to give a voluntary 

intoxication instruction. His complaint fails. 

A. Standard of review. 

The People disagree with Wagner's assertion that constitutional 

error is the standard of review. While Wagner did request an 

intoxication instruction (v. 15, p. 209-10), a trial court's failure to give 

one is reviewed for non-constitutional error only. Brown v. People, 239 

P.3d 764, 767 (Colo. 2010). Under this standard, the appropriate 

inquiry is whether an error in not giving such an instruction 

substantially influenced the verdict or impaired the fairness of the trial. 

Crim. P. 52(a); Medina v. People, 114 P.3d 845,858 (Colo. 2005). 

B. Facts. 

In his post-arrest police interview, Wagner claimed that, 

sometime prior to arriving at the party, he had drunk a quarter to a 

third of a bottle of vodka, he had smoked "big weed," and was drunk (see 
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v. 15, pp. 63-67). But Wagner provided no information about how long 

before the party he consumed those substances, and there was no 

evidence that at the party he was so intoxicated that he could not have 

deliberated or acted intentionally, 

C. Law and analysis. 

Evidence of voluntary intoxication does not constitute an 

affirmative defense. People v. Harlan, 8 P.3d 448, 470-71 (Colo. 2000); 

People v. Miller, 113 P.3d 743,750 (Colo. 2005). Rather, Colorado's 

statute, § 18-1-804(1), C.R.S. (2010), serves as an "evidentiary rule 

permitting the introduction of evidence of voluntary intoxication to 

negate the requisite specific intent of the charged offense." Harlan, 8 

P.3d at 471. Thus, evidence of voluntary intoxication is admissible to 

counter the specific intent elements of first degree murder-that the 

defendant acted intentionally and after deliberation-as well as other 

offenses for which the mental state requirement is intentionally. See 

Miller, 113 P.3d at 750.1 

1 The specific intent offenses for which 'tVagner was convicted are: first 
degree murder (after deliberation) and second degree assault (v. I, pp. 
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Subsection 18-1-804(4), C.RB. (2010), specifically defines 

"intoxication" to mean "a disturbance of mental or physical capacities 

resulting from the introduction of any substance into the body." 

"Where the evidence supports an intoxication defense, it is appropriate 

for a trial court to instruct on that defense." People v. Mattas, 645 P.2d 

254, 259 (Colo. 1982). 

But a trial court may not give a voluntary intoxication instruction 

because evidence was presented that the defendant had merely 

consumed an intoxicant; rather, before such an instruction can be given, 

evidence must have been presented that the defendant was so 

intoxicated at the time of the crime that he had been incapable of either 

deliberating or acting intentionally. See Brown, 239 P.3d at 770 (record 

was "devoid of credible evidence supporting a voluntary intoxication 

instruction" where only evidence of intoxication was defendant's 

uncorroborated testimony of alcohol consumption); Dolan v. People, 449 

P.2d 828, 835 (Colo. 1969) (the intoxication needed to demonstrate that 

121, 134-35). The non-specific intent offenses for which the jury 
convicted Wagner were felony murder, second degree burglary, 
menacing, and third degree assault (v. 1, pp. 127, 133, 141-43). 
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a defendant could not intend his actions must have been of such a level 

that it "destroy[ed] the ability of the accused to form a specific intent"); 

Gallegos v. People, 411 P.2d 956,961 (Colo. 1966) (a defendant is 

"entitled to introduce evidence to the effect that he was too drunk to 

form the state of mind required for the commission of the offense."); see 

also State v. Brown, 904 P.2d 985, 994 (Kan. 1995) (defendant not 

entitled to an intoxication instruction unless "evidence is presented that 

shows the defendant was intoxicated to the extent that his or her ability 

to form the requisite intent was impaired"); State v. Kinney, 762 A.2d 

833, 838 (Vt. 2000) ("evidence of alcohol or drug consumption, even in 

large quantities, will not by itself require the court to charge the jury 

that it can consider defendant's intoxication"). 

Here, the only evidence that Wagner had been intoxicated at the 

time he shot Montoya came during his unsworn, uncross-examined 

police interview (see v. 15, pp. 63-67). See People v. Davis, 218 P.3d 718, 

731 (Colo. App. 2008) (nothing guarantees the trustworthiness of a 

defendant's self-serving hearsay statement); People v. Abeyta, 728 P.2d 

327,331 (Colo. App. 1986) (same). In that same interview, Wagner 
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claimed not to have struck anyone, not to have had a gun, not to have 

known that anyone had been shot, not to have been afraid that he or 

anyone else was going to be hurt, not to have shot anyone, and not to 

have done anything "heroic," such as acting in defense of another 

person, and not to have been separated from Lucero as the party, all 

claims he repudiated by his theory of defense that he had reasonably 

shot Montoya while acting in defense of himself and Lucero (see v. 15, 

pp.65-73). As such, Wagner's uncorroborated statements in his 

interview were insufficient to support giving a voluntary intoxication 

instruction. See Brown, 239 P.3d at 770 (defendant's uncorroborated 

testimony that he had been drinking vodka prior to a murder was 

insufficient to entitle him to an intoxication instruction). 

Moreover, no evidence was presented that Wagner was acting 

intoxicated at the party in the slightest degree, that he was acting in a 

manner that indicated he was too intoxicated to either deliberate or act 

intentionally, or that he fired the pistol into Montoya's back because he 

was stumbling around in an alcoholic stupor. Thus, there was no 

evidence that he his mind was under the influence of intoxicating 
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substances such that they "destroy[ed] the ability of the accused to form 

a specific intent," Dolan, 449 P.2d at 835; or "that he was too drunk to 

form the state of mind required for the commission of the offense." 

Gallegos, 411 P.2d at 961. 

In addition, Wagner's theory of defense was he was acting 

reasonably in self-defense and defense of Lucero. Thus, had he argued 

that his ability to reason had been destroyed by his use of intoxicants, 

he would have eliminated any support at all for his theory of defense. 

Therefore, the trial court properly did not give an intoxication 

instruction, and any error could only have been harmless. 

Finally, even if this court resolves this issue in Wagner's favor, his 

general intent convictions for felony murder, second degree burglary, 

menacing, and third degree assault would remain unaffected, and the 

case should be remanded to enter judgment and sentence on those 

offenses only. 

This court should reject Wagner's complaint. 
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v. The prosecution did not commit plain error in its 
closing argument. 

\Vagner complains that the prosecution argued that, before it 

could consider any of the lesser included offenses to first degree murder 

(after deliberation), it first had to acquit him of that offense (v. 16, p. 

45). 

A. Standard of review. 

Wagner did not object to the prosecution's closing argument. 

Failure to do so makes plain error the standard of review. People v. 

Washington, 179 P.3d 153, 168 (Colo. App. 2007), afi'd on other grounds, 

186 P.3d 594 (Colo. 2008). 

B. Facts. 

The trial court told the jury as part of the first degree murder 

(after deliberation) instruction: "If you are not satisfied beyond a 

reasonable doubt that the defendant is guilty of the offense charged, he 

may, however, be found guilty of any lesser offense .... " (v. 1, p. 122). 

In closing argument, the prosecution stated, without objection by 

Wagner, "you don't get to those lesser included offenses unless you find 

the defendant not guilty of the charged offense." (v. 15, p. 45). 

27 



C. Law and analysis. 

On review, closing arguments are to be examined in a realistic 

manner, recognizing that, unlike appellate arguments which can be 

labored over and polished, trial court closing arguments are usually 

made by attorneys thinking and speaking on their feet: 

[C]losing arguments of counsel ... are seldom 
carefully constructed in toto before the event; 
improvisation frequently results in syntax left 
imperfect and meaning less than crystal clear ... 
a court should not lightly infer that a prosecutor 
intends an ambiguous remark to have its most 
damaging meaning or that a jury, sitting through 
a lengthy exhortation, will draw the meaning from 
the plethora of less damaging interpretations. 

Donnelly v. DeChristoforo, 416 U.s. 637, 646-47 (1974); see also United 

States v. Young, 470 U.s. 1, 10 (1985) (a criminal trial does not "unfold 

like a play with actors following a script"). 

"A criminal conviction is not to be lightly overturned on the basis 

of a prosecutor's comments standing alone." Young, 470 U.S. at 11; see 

also People v. Walters, 148 P.3d 331, 335 (Colo. App. 2006) 

(prosecutorial misconduct in closing arguments rarely requires 

reversal). Recognizing the great distinction between ordinary trial 
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error and error so egregious as to render the proceeding constitutionally 

infirm, see Donnelly, 416 U.S. at 647-48, a new trial is warranted only if 

the prosecutor's remarks were both improper and "so inflamed and 

impassioned the jury that it could not render a fair and impartial 

verdict." People v. Elliston, 508 P.2d 379, 383 (Colo. 1973). 

Before an error can constitute plain error, it must "cast[] serious 

doubt upon the basic fairness of the trial itself' by "cast[ing] serious 

doubt on the reliability of the judgment of conviction." Wilson v. People, 

743 P.2d 415,419-20 (Colo. 1987); see United States v. Frady, 456 U.s. 

152, 163 (1982) (under the plain error standard of review, a defendant 

is entitled to a new trial only in the case of "a trial infected with error so 

'plain' [that] the trial judge and prosecutor were derelict in 

countenancing it"). 

To qualify as plain, an error committed during a defendant's trial 

must have: 

• been "obvious and grave," 

• resulted in a "substantial likelihood that it 
affected [the] verdict or deprived [the] 
defendant of a fair trial," or 
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• caused "manifest prejudice" to the defendant. 

Miller, 113 P.3d at 749; Wilson, 743 P.2d at 419; see United States v. 

Olano, 507 U.S. 725, 736 (1993) (the plain error prejudice component 

requires a showing that: (1) the defendant is actually innocent of the 

crime for which she has been convicted; or (2) the error "seriously 

affects the fairness, integrity, or public reputation of judicial 

proceedings"). 

In the context of a closing argument, prosecutorial misconduct 

must be flagrant, glaringly, or tremendously improper before it can 

constitute plain error. Washington, 179 P.3d at 168. Prosecutorial 

misconduct in closing argument rarely constitutes plain error. Id. In 

reviewing for plain error, appellate courts look at the severity and 

frequency of the misconduct, any curative measures taken to alleviate 

the misconduct, and the likelihood that the misconduct constituted a 

material factor leading to the defendant's conviction. Id. 

Wagner complains here that the prosecution's argument violated 

the rule of People v. Zamarripa-Diaz, 187 P.3d 1120, 1122 (Colo. App. 
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2008) and People v. Bachicha, 940 P.2d 965,966-67 (Colo. App. 1996), 

both of which hold that a trial court commits error if it instructs a jury 

that it must unanimously determine that a defendant is not guilty of a 

greater offense before it can consider whether he committed a lesser 

included offense. Zamarripa-Diaz held that such an instruction did not 

constitute plain error when presented to a jury in written form, and 

Bachicha held the error not harmless when a defendant objected to its 

provision to a jury in a supplemental jury instruction. 

However, contrary to this court's holdings in Zamarripa-Diaz and 

Bachicha, the supreme court has recognized that the federal jury 

instructions which require unanimous acquittals on greater offenses 

before considering lesser offenses are not erroneous at all. See People v. 

Padilla, 638 P.2d 15, 17 (Colo. 1981). 

Here, even assuming that Zamarripa-Diaz or Bachicha are valid, 

because the prosecution did not tell the jury that it had to unanimously 

acquit Wagner of first degree murder (after deliberation) before it 

considered that offense's lesser included offenses, they were not 

violated. Moreover, because a written instruction from the trial court 
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did not constitute plain error in Zamarripa-Diaz, an oral remark-

"billed in advance to the jury as a matter of opinion not of evidence"-

could not constitute plain error either. See Donnelly, 416 U.S. at 646-

47. 

This court should therefore reject Wagner's complaint. 

VI. Any error the trial court committed by not giving 
a multiple assailants instruction directed at the 
assault counts is harmless. 

Wagner complains that trial court erred by not giving a multiple 

assailants instruction that addressed the assault counts. Wagner's 

complaint fails. 

A. Standard of review. 

Abuse of discretion is the standard of review for trial court 

decisions concerning whether to give additional jury instructions which 

accurately state the law. See Riley, 240 P.3d at 337; Rogers, 220 P.2d at 

936. 

The People agree with Wagner that he preserved his complaint 

because he did ask the trial court to give a multiple assailants jury 

instruction (see v. 1, p. 93; v. 15, p. 209). An instructional error is 
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harmless if it does not affect the defendant's substantial rights and 

should be disregarded if there is no reasonable probability that the 

error contributed to the defendant's conviction. People v. Garcia, 28 

P.3d 340,344 (Colo. 2001); Washington, 179 P.3d at 167. 

B. Facts. 

The assault counts at issue concerned: (1) Wagner's sucker-

punching of the female party guest just after he had been pushed out of 

the home by its female owner; and (2) Wagner's pistol-whipping of the 

male party guest after Wagner forced his way back into the home and 

menaced him with the pistol (see v. 1, pp. 163-66; v. 16, pp. 39-40, 42, 

78-79). 

The "use of physical force" instruction provided in applicable part: 

It is an affirmative defense to the [assault counts] 
that the defendant used physical force upon 
another person: 

1. in order to defend himself or a third person 
from what he reasonably believed to be the use or 
imminent use of unlawful physical force by the 
victim .... 

(v. 1, p. 136). 
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Wagner's proffered instruction told the jury that: 

When a person has reasonable grounds to believe 
that he is faced with multiple assailants or 
potential assailants, he may legitimately defend 
himself or a third person against any of those 
who he reasonably perceives to be an assailant or 
potential assailant. 

(v. 1, p. 93). 

C. Law and analysis. 

Here, assuming the trial court should have given Wagner's 

multiple assailant instruction concerning the assault counts, such error 

would be harmless because: 

• as in Riley, 240 P.3d at 340, the trial court 
instructed the jury in the general affirmative 
defense instruction that it had to "consider[] the 
evidence concerning the affirmative defense, 
with all the other evidence in this case .... " (v. 
1, p. 120). This language "directed the jury to 
consider the totality of the circumstances, 
including multiple assailants." Riley, 240 P.3d 
at 340; 

• Wagner argued his multiple assailants theory of 
defense to the jury, and "neither the prosecutor 
nor the court suggested to the jury that it could 
not properly take into account [Wagner's theory 
of defense or the supporting] evidence that he 
had to defend [Lucero] against multiple 
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assailants and was entitled to use a degree of 
force he reasonably believed necessary for that 
purpose." Riley, 240 P.3d at 341; and 

• There was no evidence that the woman whom 
Wagner sucker-punched at the door was 
threatening him or Lucero, and the evidence was 
that when Wagner pistol-whipped the male guest 
the guest had been frozen by Wagner pointing 
the gun in his face at point-blank range, and 
thus he could not have been threatening Wagner 
or Lucero either, and the other party guests were 
running away from him and the pistol (e.g. v. 12, 
pp. 200; v. 13, pp. 79-80; v. 14, pp. 25-26). See 
People v. Laurson, 15 P.3d 791, 795 (Colo. App. 
2000) (defendant not entitled to self-defense 
instruction where, although group was attacking 
defendant's friend, the fact that entire group fled 
when they saw defendant approaching meant 
that defendant could not have reasonably 
believed that group would attack him). 

Thus, any error could only have been harmless, and this court 

should reject Wagner's complaint. 

VII. Cumulative error did not occur. 

Wagner argues that he is entitled to a new trial because 

cumulative error occurred during his trial. 

Defendants are not entitled to perfect trials, only fair ones. People 

v. Roy, 723 P.2d 1345, 1349 (Colo. 1986). Under the cumulative error 
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doctrine, individual errors, though individually harmless, may in the 

aggregate result in an unfair trial. Id.; People v. Jenkins, 83 P.3d 1122, 

1130 (Colo. App. 2003). The doctrine mandates that a defendant 

demonstrate the existence of numerous errors, not merely allege that 

they occurred. People v. Rivers, 727 P.2d 394, 401 (Colo. App. 1986). 

Here, the only errors that occurred during Wagner's trial are 

either harmless or do not constitute plain error, or can be addressed by 

reinstating Wagner's felony murder conviction. Thus, there is no 

reason to order that he be given a new trial because of cumulative error. 

CONCLUSION 

For these reasons, this court should affirm the trial court's 

judgment. 
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