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INTRODUCTION 

Defendant-Appellant will be referred to by name or as the Defendant. 

Plaintiff-Appellee will be referred to as the prosecution or the State. Numbers in 

parentheses refer to the volume and page number of the record. 

STATEMENT OF THE ISSUES PRESENTED 

1. Where the defendant uses force against a threat posed by multiple assailants, the 

jury must be instructed to consider the number of people reasonably appearing to 

pose a threat in evaluating the reasonableness of the defendant's use of force. 

Evidence suggested that Mr. Lucero was being beaten by several assailants when Mr. 

Wagner intervened to defend him. Did the court err by failing to instruct the jury in 

accord with Mr. Wagner's "multiple assailants" instruction? 

2. When the court instructs the jury on an abstract principle of law that is unrelated 

to the issues in controversy, reversal is required if there is a reasonable possibility that 

the misleading instruction contributed to the conviction. The "make-my-day" 

instruction limited the assertion of defense-of-another by suggesting that the force 

used against Mr. Lucero might not be unlawful, even though he was an authorized 

guest. Did the court reversibly err by giving this instruction? 

3. The jury should be instructed on the provocation limitation on the defensive use 

of force only if the evidence suggests that the defendant provoked the victim into 
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attacking him as a pretext for harming the victim. Mr. Wagner did not provoke the 

alleged victim and the alleged victim did not initiate the fight. Did the court reversibly 

err by instructing the jury on this limitation to the defensive use of force? 

4. Where the evidence suggests that the defendant was intoxicated, the jury must be 

instructed that it may consider the defendant's intoxication in determining if the 

culpable mental state for a specific intent crime was proven. Mr. Wagner had 

consumed a large quantity of vodka and smoked a large amount of marijuana before 

he performed the charged acts. Did the court reversibly err by failing to instruct the 

jury on intoxication as requested by defense counsel? 

5. In Colorado, the jury may consider convicting the defendant of a lesser-included 

offense without first finding him not guilty of the greater offense. The prosecutor 

told the jury they could not consider the lesser-included offenses unless they first 

acquitted Mr. Wagner of first-degree murder and no other instruction corrected or 

contradicted this misstatement of law. Does the prosecutor's misstatement of law 

require reversal? 

6. Does the court's failure to give the multiple assailants instruction require reversal 

of Mr. Wagner's assault convictions? 

7. Even if one error, standing alone, does not require reversal, the cumulative effect 

of multiple errors may deprive defendant of his due process right to a fair trial and 
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require reversal. Through numerous errors, omissions, and misstatements, the jury 

was not correctly informed of the law to apply to this case. Do the multiple errors 

require reversal of Mr. Wagner's convictions? 

STATEMENT OF THE CASE 

Mr. Wagner was convicted of flrst-degree murder - after deliberation (Anthony 

Montoya), § i8-3-i02(1)(a), CRS., a class one felony. (vi p3-4, p17i). A felony 

murder conviction - predicate crime of burglary - was merged. (vi p17i;v17 p9). 

Mr. Wagner was also convicted of second-degree burglary, §18-4-203(1)(2)(a), 

CR.S. (F-3); two counts of second-degree assault, §18-3-203 (i)(b), CRS. (F-4); two 

counts of menacing, §18-3-206(1) (a) (b), CRS. (F-S) , and misdemeanor assault. 

(vip3-S,p17i). 

Mr. Wagner was sentenced to life in prison with no possibility of parole on his 

flrst-degree murder conviction, a i2-year sentence on the burglary (concurrent), two 

6-year terms on the second-degree assaults (consecutive to the other sentences), two 

3-year terms on the menacing convictions (concurrent); and a two-year term on the 

misdemeanor (concurrent). (vi p17i,v17p9-11). 

STATEMENT OF THE FACTS 

On October 29, 2006, Christian and Monique Vasquez hosted a large party -

attended by about 40 to 60 people-- to celebrate both Halloween and the birthday of 
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their friend, Jack Wright. Mr. Vasquez supplied a keg of beer, and an alcoholic punch 

called "jungle juice" for the party. (vllp181-184;v12p8-9,p69). 

Later in the evening, Corey Wagner (the defendant), his nephew Lee Madrid, 

and their mutual friend David Lucero came to the party. The three were brought to 

the party by Mr. Madrid's girlfriend, Letticia, who was invited to the party by another 

of the Vasquez's friends. (v12p69-71;p90-91;v13p8-10). Although the group of 

three's connection to the hosts was more attenuated than many of the guests, they 

were welcomed at the Vasquez house upon their arrival. (v12p10,p69-70,p218-

219;v13p11). 

Around 3:00 a.m. a fight broke out at the party that, according to all of the 

witnesses except one1
, was centered on David Lucero and was triggered by a flirtation 

between Lucero and Lonnie Vigil's girlfriend. (v12p93-9 5,p 144-148,p 167-

173;v13pll-18;p44-50;v14p40-42,p60-62,p76-78). As the brawl spread to include 

others, Mr. Wagner and Mr. Madrid - as participants and relative outsiders - were 

pushed out of the Velasquez home. But Lucero - who was the target of physical 

violence inflicted by many of the brawlers - was left to fend for himself inside. 

1 Only Jack Wright - who drank all of the various types of alcohol at the party: beer, 
hard liquor and "jungle juice" - testified that Wagner was involved in the initial 
incident that triggered the brawl. (v12p184-191). All the other people who saw the 
start of the brawl- including the principles, David Lucero and Lonnie Vigil- testified 
that Lucero and Vigil argued, then fought, initiating the melee. 
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(v12p12-13,p7S-76,p11S-116,p221-222;v13p4S-49;v14p77,p90-92). Anthony Montoya 

- who, like others, had consumed "quite a few" beers and had a blood alcohol level of 

.149 - was one of the brawlers who was involved in the fighting. (vllp196-200; 

v12p9, pS1;v14p40-42, p60-62,v1Sp162). 

Mr. Wagner was punched by Ms. Vasquez during his ejection from the home 

and he also struck Ms. Vasquez, as well as a woman (Desiree Dana) on the front 

porch. (v12p48-S0;v14p23-2S). 

Wagner and Madrid re-entered the Vasquez home within seconds of being 

pushed out. (v11p197-198;v12p18,pS2). He was pointing a gun that was apparently 

handed to him by Madrid. Ms. Vasquez, testified that he said "Fuck that, dog, show 

these fools what we're about", although she did not attribute this statement to Mr. 

Wagner in her interview with the investigating detective. (v12pS2-S3,p7S-82). 

The other witnesses recalled Wagner cursing and ordering people to "sit down" 

or "sit the fuck down" or to "back off' or to "move away" or to "get back" or "just 

get back". (vll p199-200,v12p18-19,p176,p196,p199,p223-224;v14p14). He also 

struck Mr. Wright - who had been involved in the fighting - with the gun when 

Wright extended his arm. (v12p223-22S). According to Mr. Vasquez - one of the 

hosts of the party - Mr. Wagner was attempting to assert "control" over the melee. 

(v12p20-21). 
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Widely conflicting accounts were offered by the various witnesses about what 

happened next, but all witnesses agreed that the scene was chaotic. And conflicting 

accounts were offered as to whether more than one shot was fired inside, but only 

one shell casing was found inside the Vasquez home and a single bullet struck and 

killed Anthony Montoya. (v12p21-25;v15p9-1 O,p 146,p 161;p 163-168). It was 

undisputed at trial that Mr. Wagner fIred that shot. 

SUMMARY OF THE ARGUMENT 

1. Where the defendant uses force against a threat posed by multiple assailants, the 

jury must be instructed to consider the number of people reasonably appearing to 

pose a threat in evaluating the reasonableness of the defendant's use of force. 

Evidence suggested that Mr. Lucero was being beaten by several assailants when Mr. 

Wagner intervened to defend him. The court reversibly erred by failing to instruct the 

jury in accord with Mr. Wagner's "multiple assailants" instruction. 

2. When the court instructs the jury on an abstract principle of law that is unrelated 

to the issues in controversy, reversal is required if there is a reasonable possibility that 

the misleading instruction contributed to the conviction. The "make-my-day" 

instruction limited the assertion of defense-of-another by suggesting that the force 

used against Mr. Lucero might not be unlawful, even though he was an authorized 

6 



guest. The court reversibly erred by instructing the jury on Colorado's "make-my-

day" law. 

3. The jury should be instructed on the provocation limitation on the defensive use 

of force only if the evidence suggests that the defendant provoked the victim into 

attacking him as a pretext for harming the victim. Mr. Wagner did not provoke the 

alleged victim and the alleged victim did not initiate the fight. The court reversibly 

erred by instructing the jury on this limitation to the defensive use of force. 

4. Where the evidence suggests that the defendant was intoxicated, the jury must be 

instructed that it may consider the defendant's intoxication in determining if the 

culpable mental state for a specific intent crime was proven. Mr. Wagner had 

consumed a large quantity of vodka and smoked a large amount of marijuana before 

he performed the charged acts. The court reversibly erred by failing to instruct the 

jury that it may consider Mr. Wagner's intoxication in determining if culpable mental 

states for first-degree murder, second-degree assault, and second-degree burglary were 

proven. 

5. In Colorado, the jury may consider convicting the defendant of a lesser-included 

offense without first finding him not guilty of the greater offense. The prosecutor 

told the jury they could not consider the lesser-included offenses unless they first 

-~ 

acquitted Mr. Wagner of first-degree murder and no other instruction corrected or 
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_____ ~~ .r, 

contradicted this misstatement of law. The prosecutor's misstatement of law, 

together with the fact that the jury instruction on lesser-included offenses were not 

inconsistent with the misstatement requires reversal. 

6. The court's failure to give the multiple assailants instruction, together with the 

other instruction's reference to only "the victim" requires reversal of Mr. Wagner's 

assault convictions. 

7. Even if one error, standing alone, does not require reversal, the cumulative effect 

of multiple errors may deprive defendant of his due process right to a fair trial and 

require reversaL Through numerous errors, omissions, and misstatements, the jury 

was not correctly informed of the law to apply to this case. The multiple errors - all 

affecting the jury's ability to correctly apply the law to this case - requires reversal of 

Mr. Wagner's convictions. 
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ARGUMENT 

1. Because the evidence suggested that several people 
were assaulting and threatening to assault Mr. Lucero, the 
trial court reversibly erred by failing to instruct the jury -
as requested - that they consider the affect of multiple 
assailants in evaluating the reasonableness of Mr. 
Wagner's defensive actions. 

Standard of Review 

Defense counsel tendered a multiple assailant instruction - (vi p93) - and 

requested that the court instruct the jury accordingly - (v15p208) - but the court 

failed to so instruct the jury. The harmless error standard therefore applies. People v. 

Garcia, 28 P.3d 340, 348 (Colo. 2001). 

Law and Analysis 

Where the record contains evidence tending to establish the affirmative defense 

of self-defense, the jury must be properly instructed on that defense. Idrogo v. People, 

818 P.2d 752 (Colo. 1991). Moreover, the trial court must tailor the instructions to 

the particular circumstances of the case to ensure they adequately inform the jury of 

the law of self-defense from the standpoint of the accused. Id 
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a. The evidence suggested, and Mr. Wagner argued, that he acted 
to defend Mr. Lucero from the threat of imminent harm at the 
hands of multiple assailants. 

Mr. Wagner contended that he acted in defense of his friend, David Lucero. 

And he contended that he was defending Mr. Lucero from being beaten by multiple 

assailants. 

Although descriptions of the events at the large party substantially varied from 

witness to witness, virtually every witness described the scene in the living room after 

the fighting broke out as "chaotic." (v12p23,p210,p220-223,p239;v13p36-37,p48; 

v14p60,p90;vl5p14). And several witnesses, including Mr. Lucero, testified that Mr. 

Lucero was at the center of a fight involving multiple participants . 

. Christian Velasquez, one of the hosts, confirmed that "everyone" was fighting. 

(v12p12-13). Jolene Medina agreed that the brawl seemed to involve "every guy in 

the house", that it was like "a big pile" and that it was not a separate "one on one 

thing." (v12p11 5-116). Jack Wright told a police officer that "we were all throwing 

wild punches." (v12p221). Latoya Montana saw "[j]ust a bunch of people lunging 

over each other, hitting each other" and "a bunch of bodies swinging and kicking 

people" and a "room full of people ... hitting each other." (v14p77,p90-92). 

According to Mr. Lucero, much of the fighting by many of the assailants was directed 

at him. 
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Q. Several people started hitting you

A. Yes. 

Q. - at one time? In fact the words you used when you 
were talking to the detectives were that you were jumped 
by all these people? 

A. Yeah. 

Q. So there's several people on you, they're hitting you with 
their fists, correct? 
A. Yeah. 

Q. But you also thought they might have been hitting you 
with other things such as bottles and things of that nature, 
right? 

A. Yeah. 

Q. So you've got several people hitting on you with fists 
and bottles, all kind of in that area between the couch and 
the entertainment center? 

A. Yes, that's what -

Q. Right? 

A. Yeah. 

Q .... But your shirt gets pulled over your head? 

A. Yeah ... 

Q. In fact, I think when you talked to the detectives, you 
told them that there was ten guys surrounding you? 

A. It just seemed like there was guys on every limb that I 
had, you know ... 

Q. - there's guys coming from everywhere straight at you-
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(v13p45-48). 

A. Yeah. 

Q. -and getting involved with jumping on you, right? 

A. Yeah. 

Q. And you don't know how long you were getting beat up 
but it felt like forever because you were getting hit 
everywhere? 

A. Yeah. 

Moreover, a contingent of brawlers - all good friends of each other - were 

aligned against Mr. Lucero (and against his two companions, Mr. Wagner and Mr. 

Madrid), and the latter two were quickly pushed out of the house, leaving Lucero to 

temporarily fend for himself. (See e.g. v13p49;v14p8-12). 

b. Mr. Wagner asked for the jury to be instructed to evaluate the 
reasonableness of his defensive actions by considering the number 
of persons reasonably appearing to be threatening imminent harm 
but the court failed to so instruct the jury. 

Thus, Mr. Wagner asked for the jury to be instructed to evaluate the 

reasonableness of his defense of Lucero in view of the totality of the circumstances, 

including the number of people reasonably appearing to be a threat, tendering this 

instruction: 

When a person has reasonable grounds to believe that he is 
faced with multiple assailants or potential assailants, he may 
legitimately defend himself or a third person against any of 
those who he reasonably perceives to be an assailant or 
potential assailant. 
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(v1p93). 

In determining whether Defendant reasonably believed that 
defensive action was necessary and whether Defendant 
used a reasonable degree of force, you must consider the 
totality of the circumstances, including the number of 
persons reasonably appearing to be threatening Defendant. 

Defense counsel asked for this instruction during the instructional conference. 

(v15p208). Without providing any reasoning, the court declined to give the 

instruction, with the simple notation at the grouping of defense tendered instructions 

that they were "not given or alternate instructions given." Compare (v1p89-105) with 

(v1p106-155,v16p8-37).2 And the only instruction given by the court on self-defense 

(or defense of another) with regard to the first-degree murder charge was the standard 

instruction for the use of deadly force. (v1 p125). 

c. The court was required to instruct the jury to evaluate Mr. 
Wagner's claim of defense of another in light of the totality of the 
circumstances including the number of people reasonably 
appearing to pose a threat. 

When the record contains any evidence of self-defense, a defendant has a 

constitutional right "to have a lucid, accurate and comprehensive statement by the 

court to the jury of the law on the subject of self-defense from his standpoint." Young 

v. People, 107 P. 274, 275 (Colo. 1910). Moreover, the trial court must tailor the 

2 See also (v16pS), renewing requests and objections. 
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instructions to the particular circumstances of the case when the instructions "do not 

adequately apprise the jury of the law of self-defense from the standpoint of the defendant." 

Idrogo, 818 P.2d at 754(emphasis added). 

Here, the court never instructed the jury, as Mr. Wagner requested, that the 

totality of the circumstances, including the number of persons who reasonably 

appeared to be posing a threat, must be considered by the jury in determining whether 

the defendant's use of force was necessary and reasonable. People v. Jones, 675 P.2d 9 

(Colo. 1984). But that instruction is precisely what is required of the trial court: 

[T]he totality of the circumstances, including the number 
of persons reasonably appearing to be threatening the 
accused, must by considered by the trier of fact in 
evaluating the reasonableness of the accused's belief in the 
necessity of defensive action and the reasonableness of 
force used by him to repel the apparent danger. 

Id. at 14 (emphasis added) . 

. Moreover, since Jones, the principle that the jury must be so instructed in 

multiple assailant situations when defendant so requests has been consistently 

affirmed by this Court. See e.g. People v. Auldridge, 724 P.2d 87 (Colo. App. 1986) 

(where defendant testified he shot the victim to defend himself from attack by two 

men, trial court reversibly erred by refusing to give defendant's tendered instruction 

~~~ regarding his right to defend himself against multiple assailants); People v. Rilf!)', _ 

P.3d _ (Colo.App.No. 08CA157, October 1, 2009) (holding that, based on the rule 
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in People v. Jones, the trial court erred by refusing to instruct the jury as he requested, 

on his right to defend against multiple assailants, but finding the error harmless in 

view of jury instructions as a whole which included instruction on apparent necessity). 

Thus, it cannot be disputed that the court erred in failing to give the instruction 

tendered by Mr. Wagner. 

And the error was exacerbated by additional clauses in the afftrmative-defense 

instruction that referred to defensive force against only a singular "person." Both the 

provocation clause (defendant not justified in using force if he provoked use of 

unlawful force by that person) and the initial aggressor clause (defendant not justified in 

using force unless, inter alia, he tells other person he withdraws and other person continues 

or threatens to use unlawful force) refer only to a singular "person." Thus, the jury 

was directed to the threat posed by only a single "person." This direction to <?nly one 

"person's" unlawful force exacerbates the harm caused by the court's failure to 

instruct the jury on multiple assailants. By failing to instruct the jury - as requested -

on the right to use force against multiple assailants and then including clauses that 

directed the jury to only one person's unlawful use of force, the court implicitly 

restricted the jury's evaluation of Mr. Wagner's defense-of-another claim. Cf Jones, 

675 P.2d at 9 (self-defense instruction referring only to singular "victim" improperly 

restricted defendant's right to assert self-defense in a multiple-assailant situation); 
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People v. Beaslry, 778 P.2d 304 (Colo. App. 1989) (instruction that defendant could 

exercise the right of self-defense only if he reasonably believed that the use of 

unlawful force "by the victim" was imminent was erroneous because there were 

multiple assailants); People v. Auldridge, supra at 88 (where defendant testified he shot 

victim to defend himself from attack by two men, self-defense instruction using only 

"the singular term 'victim'" required reversal of defendant's conviction). 

d. The court's failure to instruct the jury, as requested, on multiple 
assailants violated Mr. Wagner's constitutional right to due 
process by lowering the prosecution's burden of proof and violated 
his constitutional right to present a defense. 

The evidence raised the issue of defense-of-another. And the evidence also 

suggested that Mr. Wagner's defensive actions were taken under circumstances that 

involved multiple assailants. Accordingly, court was required to correctly instruct the 

jury on the law. Cassels v. People, 92 P.3d 951, 955 (Colo. 2004) (the trial court has a 

duty to correctly instruct the jury on all matters of law for which there was sufficient 

evidence to justify giving the instructions). 

And the court's failure to instruct the jury -as requested and as required - that 

they must consider the effect of multiple assailants deprived Mr. Wagner of his right 

to acquittal on the ground of defense-of-another and violated his constitutional right 

to due process, his constitutional right to proof beyond a reasonable doubt of every 

fact necessary to constitute the crime charged, and his constitutional right to present a 
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defense. U.S. CONST. amends V, VI, XIV; COLO. CONST. art. II sections 16, 23, 25; 

see also People v. Garcia, 113 P.3d 775, 784 (Colo. 2005) (insufficient instruction on 

affirmative defense improperly lowers prosecution's burden of proof and deprives 

defendant of due process of law). 

e. The court's error in failing to gIve the multiple assailants 
instruction was not harmless. 

Although Mr. Wagner also asked for an intoxication instruction (but it, too, 

was not given; see Argument 4, infra), his defense was centered on the claim that he 

acted reasonably in defense of Mr. Lucero. But the jury was never instructed - as Mr. 

Wagner requested - that they must consider the reasonableness of his defensive 

actions in consideration of the totality of the circumstances as they reasonably 

appeared to Mr. Wagner, including the number of people threatening Lucero. 

And although it is true that defense counsel in closing argued that Lucero faced 

a threat of multiple assailants, her argument cannot substitute for the jury being 

correctly instructed on the law of self-defense. Cf Carter v. Kentucky, 450 U.S. 288, 

304 (1981) (argument of counsel is no substitute for court's failure to instruct the jury 

that no inference of guilt may be drawn from defendant's election to not testify). 

People v. Crawford, 632 P.2d 626, 628 (Colo.App., 1981) (same); United States v. Serawop, 

410 F.3d 656, 669 fn.9 (10th Cit. 2005) (defense counsel's argument is not a "cure-all 

for prejudice" caused by inadequate jury instructions; "our case law recognizes that 
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arguments and evidence cannot substitute for instructions by the court."); United States 

v. Page, 167 F.3d 325, 337 (6 th Cit. 1999) (counsel's closing argument "is not a 

substitute for a proper instruction."). 

The reason is obvious: argument of counsel has neither the authority nor the 

credibility of the court behind it. Indeed, the jury was told that the court - not 

counsel - instructed it on the law. See vi pl06 (" .. .1 will read to you the law which 

you must apply in order to reach your verdict.. .. While the lawyers may have 

commented during the trial on some of these rules, you are to be guided by what I say 

about them. You must follow all of the rules as I explain them to you."). 

Moreover, assuming arguendo that it was correctly decided, People v. RiIV', suprc!, 

does not suggest that the error here could be deemed harmless. Notably in RiIV', the 

trial court also instructed the jury on "apparent necessity." In holding that the lack of 

a multiple assailants instruction was harmless, the RiIV' court substantially relied on 

the fact that the trial co~rt instructed the jury on "apparent necessity." 

Indeed, the apparent necessity instruction set forth above 
appropriately directed the jurors to focus, not solely on the 
actions of the victim, but on whether defendant had 
reasonable grounds for believing he was facing imminent 
danger of death or injury. The apparent necessity 
instruction did not specifically limit the jury to considering 
only the danger posed by the victim. 

3 Cert. granted, 2010 WL 3213007 (Colo. August 16, 2010) 
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People v. Rilry, slip op at 6. 

Here, unlike Rilry, the court did not instruct the jury on "apparent necessity." 

Indeed, defense counsel tendered an "apparent necessity" instruction to the court -

(v1 p94) - but the court failed to give this tendered instruction, as well. Thus, unlike 

Rilry, the court's error in failing to give Mr. Wagner's multiple assailants instruction 

cannot be deemed harmless. Reversal is required. 

2. The court reversibly erred by instructing the jury on 
Colorado's "make-my-day statute" because the evidence 
raised no issue requiring the jury to be instructed on the 
statute and because the instruction confused and misled 
the jury into limiting Mr. Wagner's defense-of-another 
claim. 

Standard of Review 

Defense counsel repeatedly objected to the instruction discussed in this 

argument. (v1S p186-188; p202-206; v16 p4). When the court gives a confusing and 

misleading instruction over defendant's objection, the harmless error standard applies. 

People v. Silva, 987 P.2d 909,913 (Colo.App. 1999). 

Law and Analysis 

Over Mr. Wagner's objection, the court instructed the jury - as requested by 

the prosecution - on Colorado's "make-my-day" law; §18-1-704.S, c.R.S. (v1 p129-

130). The prosecution argued that Mr. Wagner could only defend against "unlawful" 
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force, thus, if the occupants were privileged under the make-my-day statute to use 

force - because they had ejected Mr. Wagner and he re-entered - then Mr. Wagner 

lost any right of self-defense. (v15p184-185). Mr. Wagner objected to the proposed 

instructions. (v15p 186-188;p202-206;v16p4). But, over objection, the court 

instructed the jury as follows: 

(vi p129). 

Any occupant of a dwelling is justified in using any degree 
of physical force, including deadly physical force, against 
another person when that other person has made an 
unlawful entry into the dwelling, and when the occupant 
has a reasonable belief that such other person has 
committed a crime in the dwelling in addition to the 
unlawful entry ... and when the occupant reasonably 
believes that such other person might use physical force, no 
matter how slight, against any occupant. 

The court also instructed the jury, over objection, that the "person in ... control 

of...premises .. .is justified in using ... physical force upon another person ... to prevent or 

terminate ... an unlawful trespass." (vi p130). 

Colorado's "make-my-day" statute was enacted to provide that, under certain 

circumstances, an occupant of a dwelling who uses physical force against an intruder 

would be immune from prosecution. Section 18-1-704.5(3), eR.s.; People v. Guenther, 

740 P.2d 971, 972 (Colo. 1987). Notwithstanding that context and purpose, a division 

of this Court held in People v. Hqyward that the trial court did not err in instructing the 
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JUry on the make-my-day statute where a defendant entered his victim's dwelling 

contrary to a restraining order and claimed he stabbed the victim while defending 

himself against the knife wielding victim. 55 P.3d 803 (Colo.App. 2002). The 

Hqyward division held that it was not error to give the instruction because the self-

defense claim turned on whether or not the defendant was repelling the use of 

"unlawful" force. 

In this case, whether the Vlctlm. used unlawful physical 
force (as asserted by defendant) turned on the question 
whether defendant unlawfully entered the dwelling with 
intent to commit a crime against her by means of physical 
force (as asserted by the victim). 

Hqyward, 55 P.3d at 805. 

But here, whether or not Mr. Wagner was making an unlawful entry when he 

asserted he was coming to Mr. Lucero's defense has no bearing on his defense-of-

another claim. Mr. Lucero - who entered the home as an implicitly authorized guest, 

if not an expressly invited one - was being unlawfully assaulted. Mr. Lucero had not 

been ejected from the Velasquez home. He was inside throughout the beating that he 

received at the hands of various other occupants. He never made an unlawful entry, 

let alone an unlawful entry with the intent to commit a crime inside the Velasquez 

home. Thus, unlike in Hqyward, the make-my-day instruction had no bearing 

whatsoever on the lawfulness of Mr. Wagner's use of force. 
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But these make-my-day instructions may well have confused the jury into 

believing that Mr. Wagner was not entitled to the defensive use-of-force. 

The trial court should not instruct the jury on an abstract principle of law that 

is unrelated to the issues in controversy. People v. Silva, 987 F.2d 909, 913 (Colo.App. 

1999). Moreover, "[a] jury instruction is erroneous if it is misleading. People v. Cuevas, 

740 F.2d 25, 26 (Colo.App. 1987). Thus, "[r]eversible error occurs if the instructions 

create a reasonable possibility that the jury could have been misled or improperly 

contribute to a defendant's conviction." People v. Silva, 987 F.2d at 915 (reversing 

defendant's conviction where there was no evidence that defendant provoked the 

fight but trial court nevertheless instructed the jury that self-defense was unavailable 

to one who provoked the victims). Here, it is reasonably possible that the jury was 

misled by the instruction into wrongly believing that Mr. Wagner was precluded from 

using defensive force. The instruction may have led the jury to conclude that because 

Mr. Wagner had been ejected from the Velasquez home, he could not assert he was 

defending against the "unlawful" use of force. The jury may have assumed any force 

used by the occupants became "lawful" upon Mr. Wagner's ejection. And, 

accordingly, the jury may well have failed to consider his defense. 
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Indeed, a question the jury submitted during its deliberations may have shown 

just that. During its deliberations, the jury asked about the availability of self-defense 

and whether that right could be lost. 

(vi 156). 

Self-defense. Can you have self defense in the beginning 
and turn it to no longer being self defense shortly after 
entrance? 

Admittedly, it is difficult to discern from this question exactly which aspect of 

the law of self-defense the jury was concerned with. But one reasonable inference is 

that the jury's confusion involved the make-my-day instructions. 

Here, Mr. Wagner made two "entrances" into the Velasquez home. First, he 

entered as a guest. Then, shortly after the fight erupted, Mr. Wagner re-entered in 

order to defend Mr. Lucero from the on-going assault. The jury may have questioned 

whether Mr. Wagner somehow lost his right of self-defense because his second 

"entrance" was after the homeowner ejected him. The jury may have wrongly 

believed that the confusing make-my-day instructions rendered the "occupants" use 

of force "lawful" and therefore precluded self-defense (or defense-of-another). 

"Although it is appropriate for the jury to resolve questions of fact; the court 

has the duty to determine fust which issues have been raised by the evidence 

presented." Silva at 915. Here, no issue regarding the make-my-day statute was raised 
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by the evidence pertaining to Mr. Wagner's claim of defense of Mr. Lucero. Here, 

just as in Silva, "the lack of any evidence to support the giving of an instruction 

creates a situation in which it would be misleading and confusing for the trial court to 

ask the jury to resolve an issue that does not exist, [thus] the error cannot be 

considered harmless." Id. Reversal is required. 

3. The court reversibly erred by instructing the jury on the 
provocation limitation on self-defense because there was 
no evidence that Mr. Wagner provoked the alleged victim. 

Standard of Review 

Defense counsel did not object to the provocation instruction. The issue is 

therefore reviewed under the plain error standard. People v. Miller, 113 P.3d 743, 750 

(Colo. 2005). 

Law and Analysis 

The make-my-day statute was not the only instructional limit placed on Mr. 

Wagner's defensive use of physical force. The court also instructed the jury that Mr. 

Wagner was not justified in using physical force if he provoked another person's use 

of unlawful physical force. The court told the jury: 

The defendant is not justified in using physical force if: 1, 
with intent to cause bodily injury or death to another 
person; 2, he provoked the use of unlawful physical force 
by that person. 

(v16 piS; vi p126). 
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a. The instruction limiting self-defense (and defense-of-another) 
based on provocation requires evidence that the victim made the 
initial attack and that the defendant intended to provoke such 
attack as a pretext for injuring the victim. 

The provocation limitation on self-defense is codified under § 18-1-704 (3)(a), 

c.R.S. The statute provides that a defendant's right to use defensive force is lost if he 

acts to provoke the victim into attacking first in order to provide an excuse to injure 

or kill the victim. Id.; Silva, 987 F.2d at 914. In order to warrant this instruction, the 

prosecution must establish that the defendant intended to harm the victim and that he 

intended the provocation to goad the victim into attacking him as a pretext for 

injuring or killing the victim. Silva at 914. Thus the provocation instruction should 

only be given where: 

Id. 

1) self defense is an issue in the case; 
2) the victim makes an initial attack on the defendant; and 
3) the defendant's conduct or words were intended to cause 
the victim to make such attack and provide a pretext for 
injuring the victim. 

b. The evidence did not establish the prerequisites to giving the 
instruction. 

Here, Mr. Lucero was apparently the focal point of a large brawl. Witnesses 

offered varying accounts of what triggered that brawl. The consensus view was that it 

started with an argument between Mr. Lucero and Lonnie Vigil over attention that 

Mr. Vigil's girlfriend was paying to Mr. Lucero. (v12 p144-147). And various 
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witnesses described the alleged victim - Anthony Montoya - as being involved in a 

fight, but none suggested he was fighting with Mr. Wagner, let alone that he had made 

an initial attack on him. There is no evidence, testimony or inferences from the 

testimony that Mr. Wagner engaged in any conduct or words that were intended to 

provoke Anthony Montoya as a pretext for injuring him. 

Here, like in Silva, there is no evidence that the alleged victim was even present 

when the first words were exchanged between Lucero and Vigil. Silva at 914. Indeed, 

it appears that, like in Silva, Mr. Montoya did not enter the fight until either Lucero or 

Vigil struck the first blow. Thus, like in Silva, there "simply was no evidence 

presented that the defendant intended to provoke a fight with the victim[] so that he 

could inflict injury ... under the guise of such provocation." Id. The court therefore 

erred in giving the provocation instruction. Id. 

c. Because the instruction limited Mr. Wagner's defense-of
another claim - thereby affecting a substantial right - and because 
the jury's confusion about self-defense demonstrates a reasonable 
possibility that the erroneous instruction contributed to the 
conviction, the error requires reversal. 

Moreover, the giving of this erroneous instruction meets the plain error 

standard. People v. Miller, 113 P.3d 743, 750 (Colo. 2005) (plain error reversal with 

respect to jury instructions requires showing that erroneous instruction affected a 

substantial right, and a reasonable possibility that the error contributed to the 
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conviction) . Mr. Wagner asserted self-defense and because the instruction 

erroneously limited that defense, it follows that the error affected a substantial right. 

Although the facts do not support this instruction, the jury could have wrongly 

concluded that Mr. Wagner's subsequent actions upon re-entering after the fight was 

already in progress were provocative and therefore they did not have to consider the 

claim of defensive-use-of-force. Indeed, this is another possible inference that can be 

drawn from the jury's question posed during deliberations about the law of self-

defense: 

(vi 156). 

Self-defense. Can you have self defense in the beginning 
and turn it to no longer being self defense shortly after 
entrance? 

The jury may have been focused on Mr. Wagner's actions after re-entering and 

may have been concerned that any provocation at that point deprived him of his right 

to self-defense. Accordingly, reversal is required even under the plain error standard. 
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4. The trial court reversibly erred by failing to instruct the 
jury - as requested - that Mr. Wagner's intoxication could 
be considered in determining whether he possessed the 
culpable mental state for first-degree murder and the other 
specific intent charges. 

Standard of Review 

Defense counsel tendered an instruction on intoxication as it pertained to the 

specific intent charges - (v1 p97) - and requested that the court so instruct the jury -

(v1S p209-210) - but the court failed to do so. Lack of an instruction that 

intoxication may negate the culpable mental state for first-degree murder is an error of 

constitutional dimension and - if brought to the court's attention by a timely request 

- is reviewed under the constitutional harmless error standard. People v. Miller, supra at 

748. 

Law and Analysis 

Defense counsel asked the court to instruct the jury that they may consider 

evidence of Mr. Wagner's intoxication as it bore on the culpable mental states for the 

charges of First-Degree Murder After Deliberation, Second-Degree Assault, and 

Burglary; all of which are specific intent crimes. (v1S p209-210). To that end, defense 

counsel submitted a proposed instruction that would have informed the jury as 

follows: 

You should consider any evidence presented during trial of 
Mr. Wagner's intoxication in deciding whether or not the 
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(v1 p97). 

Prosecution has proven beyond a reasonable doubt that 
Mr. Wagner was able to form the required culpable mental 
state for the charges of Second Degree Assault, Burglary, 
and First Degree Murder - After Deliberation. 

The trial court subsequently did not instruct the jury on intoxication as 

requested or otherwise. (v16 p 7 -3 7; v1 P 1 06-155). And although the court did not 

rule on the request in open court, the court made a summary notation in the record at 

the collection of the instructions tendered by defense counsel stating that they were 

"all tendered by defense and not given or alternate instructions given." (v1 p89). 

a. Each of the crimes of first-degree murder (after deliberation), 
felony first-degree murder (burglary as predicate crime), second
degree assault, and second-degree burglary required the 
prosecution to prove a specific intent. 

First-Degree Murder is a specific intent crllne reqU1rlng proof that the 

defendant both intended to cause death and acted after deliberation. Section 18-3-

102(1)(a), c.R.S. 

Second-Degree Assault, as charged here, is also a specific intent Cr1me, 

requiring the prosecution to establish, inter alia, that the defendant intended to cause 

bodily injury to another. Section 18-3-302(1)(b), c.R.S.; (v1p2); see also People v. 

Madison, 176 P.3d 793, 798 (Colo.App. 2007) ("Second degree assault requires specific 

intent to cause bodily injury."). 
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And Second-Degree Burglary, as charged here, is also a specific intent crime, 

requiring proof that Mr. Wagner unlawfully entered the Velasquez's dwelling "with 

the intent to commit the crime of assault, menacing, and harassment. (vi p2); see also § 

18-4-102(1),(2)(a), c.R.S.; see also People v. Romero, 694 P.2d 1256, 1268 (Colo. 1985) 

(acknowledging the statutory provision that authorizes admission of intoxication 

evidence "to negate the existence of a specific intent crime, such as second degree 

burglary.") . 

Finally, the charge of Felony First-Degree Murder, although not reqU1rlng 

proof of specific intent to take a life, does require the prosecution to prove the 

predicate crime. And where, as here, the predicate crime is a specific intent crime -

Second-Degree Burglary - the prosecution must prove beyond a reasonable doubt the 

culpable mental state for the predicate crime. Cf Auman v. People, 109 P.3d 647 (Colo. 

2005) (reversing defendant's felony murder conviction where the jury was not 

correctly instructed on the culpable mental state for theft, the predicate crime for 

burglary, which was, in turn, the predicate crime for felony first-degree murder). 

Thus, in order to convict Mr. Wagner of First-Degree Murder (after 

deliberation), Felony First-Degree Murder, Second-Degree Assault, and Second

Degree Burglary the prosecution had to prove Mr. Wagner possessed the respective 

specific intents for each of these crimes. 
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b. Evidence of self-induced intoxication may negate the specific 
intents required to prove first-degree murder (after deliberation), 
felony first-degree murder (burglary as predicate crime), second
degree assault, and second-degree burglary. 

By statute, when the culpable mental state for an offense requires proof of a 

specific intent, the accused's intoxication is relevant to negate. the existence of the 

specific intent. Section 18-1-804 (1), CR.S.; see also People v. Harlan, 8 P.3d 448, 471 

(Colo. 2000) (noting that voluntary intoxication absolves a defendant of liability 

"when the evidence of intoxication negates the existence of the specific intent."). 

And it is well-settled in Colorado that voluntary intoxication may negate the 

culpable mental states for first-degree murder - that is, it may negate both the specific 

intent to cause death and it may also negate the specific intent of acting after 

deliberation. Miller, 113 P.3d at 750; Harlan, 8 P.3d at 474. 

Moreover, the jury must decide, as well, whether the accused's intoxication 

negated the specific intent required for both the crime of second-degree assault and 

the crime of second-degree burglary. People v. Howard, 89 P.3d 441, 444 (Colo.App. 

2003) (noting that second-degree assault requires proof of a specific intent and "[t]he 

jury decides whether intoxication precludes formation of the requisite specific 

intent."); People v. Romero, supra (standing for the same proposition with respect to the 

specific intent for second-degree burglary). __ _ 
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Last, the jury also had to determine whether the prosecution proved Mr. 

Wagner had the requisite specific intent for the predicate crime (burglary) of the 

felony murder charge or whether the specific intent was negated by intoxication. See 

Auman v. People, supra; People v. Fisher, 9 P.3d 1189, 1191 (Colo.App. 2000) (noting that 

the predicate felonies for felony first-degree murder require proof of a culpable 

mental state, proof of which "substitutes for the culpable mental state in felony 

murder."). 

c. There was ample evidence that Mr. Wagner was intoxicated 
when the alleged offenses occurred. 

Detective Naysmith testified that Mr. Wagner told her that, before arriving at 

the Velasquez's home on the night of the alleged offense, he had drank one-quarter to 

one-third of a bottle of Gray Goose Vodka. (v15p63-64). (In fact, based on a 

transcript of that interview, Mr. Wagner told her he had consumed one-quarter to 

one-half of the bottle of V odka.4
). Additionally, Mr. Wagner reported he had smoked 

a large amount of marijuana before arriving (stating that he smoked "big weed.") and 

that because of his smoking and drinking he had little recollection of the evening. 

4 People's Ex. 2, p9-10. People's Exhibit 2, the transcript of the interview, was 
introduced at the suppression hearing, but not at trial. During that interview, Mr. 
Wagner repeatedly described himself as being "drunk" and having smoked "a lot 9f 
weed" before he arrived at the Velasquez home, "went blank" and did not know how 
he got there. (people's Ex.2 p9, p10, p14-16). 
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Because of his drinking and smoking, Mr. Wagner told the detective that his "mind 

was crazy." (v15p65-67). 

Although Detective Naysmith did not think that Mr. Wagner was intoxicated at 

the time of the interview, the interview took place in the morning after the shooting, 

some six hours later. (v15p62,p68). And, as stated, Mr. Wagner repeatedly told the 

detective that he had been drinking vodka, smoking marijuana, and had trouble 

recalling what happened because of his drinking. (v15p63-67). Indeed, Mr. Wagner 

reported that before he arrived at the Velasquez home, he had been "drinking quite a 

bit and ... was drunk." (v15p67). 

d. Because there was evidence of intoxication, Mr. Wagner was 
entitled to have the jury instructed, as he requested, that the jury 
should acquit Mr. Wagner if his intoxication prevented him from 
forming the particular specific intents required for the crimes of 
first-degree murder, burglary, and assault. 

Where, as here, the defendant is charged with crimes requiring proof of a 

specific intent, and there is evidence that the defendant was intoxicated, the defendant 

is entitled to have the jury instructed that intoxication may negate the specific intent for 

the crime. People v. Lundborg, 570 P.2d 1303 (Colo. 1977) (trial court reversibly erred 

by refusing to give defendant's tendered instruction regarding voluntary intoxication 

where charged offense required proof of specific intent and where there was evidence 

that defendant was intoxicated); People v. Grant, 174 P.3d 798, 809 (Colo.App. 2007) 
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("A jury should be instructed that if it finds that the defendant was intoxicated to such 

a degree that he did not form the intent or that he did not deliberate, both of which 

are required elements ... the jury should find the defendant not guilty ... "); cf People v. 

Miller, 113 P.3d 743 (2005) (voluntary intoxication may negate either specific intent 

mens rea or after deliberation mens rea for first-degree murder). 

And here, Mr. Wagner tendered an instruction that would have told the jury to 

consider intoxication in determining whether the prosecution proved that Mr. Wagner 

had the specific intent required for the crimes of second-degree assault, second-degree 

burglary and first-degree murder. (v1 p97). But the trial court failed to so instruct the 

JUry. 

e. Because there was evidence of intoxication and because Mr. 
Wagner asked for the jury to be instructed that intoxication bore 
on its determination of the culpable mental state for first-degree 
murder, burglary and assault, the court's error was not harmless 
beyond a reasonable doubt, and therefore requires reversal. 

An accused has the due process right to jury consideration of all relevant 

evidence that might tend to negate any element of the offense, and the right to a jury 

verdict beyond a reasonable doubt on each element. U.S. CONST. amends. V, VI, 

XIV; COLO. CONST. art. II, §§ 16,25; Tqylorv. Illinois~ 484 U.S. 400 (1988); Hendershott 

v. People, 653 P.2d 385 (Colo. 1982). 
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To protect these rights, the trial court must correctly instruct the jury on all 

elements of the offense, including the culpable mental state. Morissette v. United States, 

342 U.S. 246 (1952)(the existence of intent "is a question of fact which must be 

submitted to the jury."); Harlan, 8 P.3d at 471 (this is "an essential feature of a fair 

trial"); People v. Sepulveda 65 P.3d 1002, 1004 (Colo. 2003) (noting agreement with court 

of appeals' conclusion that error in failing to instruct jury to consider intoxication as 

bearing on deliberation element of mens rea was not harmless beyond a reasonable 

doubt). 

Here, there was ample evidence that Mr. Wagner was intoxicated at the time of 

the shooting because of his consumption of a large amount of both vodka and 

marijuana. Accordingly, the jury should have been instructed - as requested - that 

they could consider his intoxication in determining whether the prosecution proved 

he had the requisite specific intents for these crimes. People v. Grant, supra ("A jury 

should be instructed that if it finds that the defendant was intoxicated to such a 

degree that he did not form the intent or that he did not deliberate, both of which are 

required elements ... the jury should find the defendant not guilty ... "). 

It is true that in closing, defense counsel primarily argued that Mr. Wagner 

acted defensively, and did not discuss the intoxication evidence. But the jury had not 

been instructed - as defense counsel had requested - on how the intoxication 
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evidence could be considered in determining if specific intent was proven. Lacking 

that instruction, the jury may well have simply held Mr. Wagner's intoxication against 

him. And, lacking that instruction, defense counsel likely made the strategic choice to 

focus her argument on the defense-of-another issue. 

The court's failure to instruct the jury as requested lowered the prosecution's 

burden of proof. The jury was not told, as it should have been, that it could consider 

Mr. Wagner's intoxication in determining if the prosecution proved that he acted with 

the specific intents required for fttst-degree murder, burglary and assault. Thus, the 

court's error cannot be deemed harmless beyond a reasonable doubt. C.j People v. 

Cornelison, 559 P.2d 1102, 1103 (Colo. 1977) (reversing defendant's conviction for 

second-degree murder - under prior statute that provided that second-degree murder 

required proof of a specific intent - where there was evidence of intoxication and 

defendant requested jury to be instructed that intoxication had bearing on existence of 

culpable mental state for the crime). 
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5. Mr. Wagner's conviction for first-degree murder should 
be reversed because the prosecutor wrongly told the jury 
that they could not consider the lesser-included offenses 
unless they first acquitted Mr. Wagner of first-degree 
murder and the court's instruction on lesser-included 
offenses did not contradict or otherwise correct the 
prosecutor's misstatement of law. 

Standard of Review 

Defense counsel did not object to the prosecutor's misstatements. It is 

therefore reviewed under the plain error standard. People v. Cevallos-Acosta, 140 P.3d 

116, 122 (Colo.App. 2005). 

Law and Analysis 

In closing, the prosecutor told the jury that they need not consider the lesser-

included offenses to first-degree murder unless and until they acquitted Mr. Wagner 

of the greater charge. 

There are a number of lesser-included offenses to first
degree murder ... second-degree murder ... manslaughter ... 
and criminally negligent homicide. 
Ladies and gentlemen, you don't get to those lesser 
included offenses unless you find the defendant not 
guilty of the charged offense. 

(v16 p45) (emphasis added). 

37 



a. A prosecutor may not misstate or misinterpret the law. 

It is improper for the prosecution to misstate or misinterpret the law during 

closing arguments. People v. Anderson, 991 P.2d 319, 321 (Colo.App. 1999); see also 

ABA Standards for Criminal Justice, Standard 3-5.8(a) (3rd ed. 1993). A prosecutor's 

misstatement of law is particularly devastating because "[t]he prosecutor's argument is 

likely to have significant persuasive force with the jury." ABA Standard 3-5.8 

(Commentary). 

It is also improper for the prosecutor to misinterpret to the jury how the law 

should be applied to the facts. See Longinotti v. People, 102 P. 165 (Colo. 1909) (where 

prosecutor incorrectly told jury that defendant's intentional shooting of victim proved 

he acted with a depraved mind regardless of human life, failure to correct this 

misinterpretation of the mens rea of the crime charged was reversible error); see also 

People v. Cevallos-Acosta, 140 P.3d 116, 122 (Colo.App. 2005) ("Although a prosecutor 

may argue all reasonable inferences from the evidence in the record, the prosecutor 

may not misstate or misinterpret the law."). 

h. When the prosecutor told the jury they could not consider the 
lesser-included offenses unless they first acquitted Mr. Wagner of 
first-degree murder, he misstated the law. 

Here, the prosecutor's argument was a flagrant misstatement of the law. As 

this court held in People -v. Bachicha, -the jury did not have toacquitMt. Wagner of first--
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degree murder before considering the lesser-included offenses. 940 P.2d 965, 967 

(Colo.App. 1996); See also People v. Zamparripa-Dia~ 187 P.3d 1120 (Colo.App. 2008) 

(same). Thus, the prosecutor misstated the law by so directing the jury. 

c. Because the court's instruction on the lesser-included offenses 
were ostensibly consistent with the prosecutor's misstatement and 
therefore did not correct the misstatement and because of 
confused circumstances surrounding the shooting, the 
prosecutor's misstatement of law requires reversal. 

Appellant is aware of only two previous cases where this Court has considered 

whether a clear misstatement of the law by the prosecutor in closing argument 

requires reversal under the plain error standard of review: People v. Cevallos-Acosta, 

supra, and People v. Shepard, 43 P.3d 693 (Colo.App. 2001). In Cevallos-

Acosta, the prosecutor improperly defined the meaning of "after deliberation." And in 

Shepherd, the prosecutor incorrectly told the jury that the defendant need not intend to 

commit a crime upon entry in order to be convicted of burglary. In both cases, this 

Court declined to reverse under the plain error standard because the jury had been 

otherwise instructed correctly on the law that pertained to the prosecutor's 

misstatement. That is, in Cevallos-Acosta, the court gave the jury the correct definition 

for "after deliberation", thus, correcting the prosecutor's misstatement. And in 

Shepherd, the jury was correctly instructed - contrary to the prosecutor's misstatement 
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- that the defendant must have intent to commit a crime therein upon his unlawful 

entry. 

Here, that is not the case. The jury was never told that they may consider the 

lesser-included offenses without first acquitting Mr. Wagner of the first-degree 

murder charge. Moreover, although the court's instruction on the lesser-included 

offenses was not, standing alone, incorrect, it is - to a lay jury's eye, at least -

consistent with the prosecutor's misstatement. In relevant part, the Jury was 

instructed as follows about when to consider the lesser-included offenses: 

If you are not satisfied beyond a reasonable doubt that 
the defendant is Guilty of the offense charged, he may, 
however, be found guilty of any lesser offense ... 

(vl p122) (emphasis added). 

Unlike Cevallos-Acosta and Shepherd, where the jury was gtven correct legal 

instruction that contradicted the prosecutor's misstatement, this instruction is easily 

construed as entirely consistent with the prosecutor's misstatement. The prosecutor 

told the jury that they didn't "get to" the lesser-included offenses "unless you find the 

defendant not guilty of the charged offense." The phrase "unless you find" is entirely 

consistent with the phrase "if you are not satisfied." Thus, unlike Cevallos-Acosta and 

Shepherd, nothing in the court's instructions contradicted and corrected the 

prosecutor's misstatement. 
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Moreover, the circumstances under which Mr. Wagner came to shoot Mr. 

Montoya are far from clear in this case. Although the prosecution called many 

witnesses to the events of that evening, none testified to seeing how exactly the 

shooting occurred. Indeed, the many accounts of that evening's events - including 

what caused the brawl, who struck the first blow, how many people were involved, 

and even who was involved - varied widely from witness to witness. Every witness 

described the scene as chaotic. 

Given this state of the evidence, the jury should have been allowed full reign to 

consider the lesser-included offenses. But the prosecutor told them they could not 

consider these offenses unless they fust acquitted Mr. Wagner of fust-degree murder. 

The prosecutor was wrong. And nothing in the court's instructions to the jury 

corrected the error. Here, the prosecutor's flagrant misstatement of the law casts 

serious doubt on the reliability of the conviction. Accordingly, reversal is required. 

6. The court's error in failing to instruct the jury - as 
requested - on multiple assailants was exacerbated 
because the defensive-use-of-force instruction pertaining 
to the assault charges referred only to defensive action 
against the threat posed "by the victim." 

Standard of Review 

This issue is reviewed under the harmless error standard._(See Argument 1)._ 
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Law and Analysis 

Mr. Wagner tendered a "multiple assailants" instruction, but the trial court 

failed to so instruct the jury. (vi p93;v15p208). The court's failure also requires 

reversal of Mr. Wagner's two convictions for second-degree assault and third-degree 

assault for the same reasons stated and authorities cited Argument 1, supra. 

Additionally, the use-of-defensive-force instruction given regarding these 

assault charges refers only to defending against unlawful force "by the victim." 

(vlp136). Thus, coupled with the failure to give the multiple assailants instruction, 

this instruction erroneously directs the jury to evaluate the reasonableness of Mr. 

Wagner's defensive actions only vis a vis the threat posed by a single victim. 

The combined effect of omitting the requested instruction and giving the "by 

the victim" instruction improperly restricted the jury's consideration of Mr. Wagner's 

defense to the assault counts. Jones, supra; People v. Manzanares, 942 P.2d 1235 (Colo. 

App. 1997). Reversal of these convictions is therefore required. 

7. Even if the Court believes that, standing alone, one of 
these errors does not require reversal, this Court should 
reverse Mr. Wagner's convictions because of the 
cumulative effect of the errors. 

The trial court has a duty to correctly instruct the jury on all matters of law for 

.. which there was sufficient evidence to justify giving the instructions. Cassels v. People, 

92 P.3d at 955. And the due process right to a fair trial requires a properly instructed 
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JUry. Cj. Rivera v. Illinois, 129 S.Ct. 1446, 1456 (2009) (noting that the defendant there 

received "precisely what due process required: a fair trial before an impartial and 

properly instructed jury."). Each of the errors discussed in arguments 1-6 detail how 

- through errors of both commission and omission - Mr. Wagner was deprived of his 

due process right to have the jury apply the correct principles of law to the facts in 

order to reach its verdict. 

The court failed to correctly instruct the jury in numerous areas of law, and 

confused and misled the jury in others. And the prosecutor, as well, misstated the law 

to the jury in yet another key area of law: 

• The court failed to instruct the jury - as requested - to consider the effect of 

multiple assailants as it pertained to Mr. Wagner's defense-of-another assertion 

even though the evidence suggested the situation involved multiple assailants; 

• The court failed to instruct the jury - as requested - to consider the effect of 

intoxication as it pertained to the culpable mental state for flrst-degree murder 

even though the evidence suggested Mr. Wagner was intoxicated; 

• The court - over objection - gave a confusing and misleading instruction to 

the jury on the make-my-day statute even though it had no bearing on the 

case; 
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• The court instructed the jury that provocation by the defendant precluded 

consideration of the defense-of-another claim even though there was no 

evidence that Mr. Wagner provoked the alleged victim; 

• The prosecutor incorrectly told the jury that they must flrst acquit Mr. Wagner 

of fust-degree murder before considering the lesser-included offenses; 

• The court's defensive-use-of-force instruction regarding the assault charges 

referred only to the "victim", even though the evidence suggested Mr. Wagner 

took defensive action in a situation involving multiple assailants. 

All of these errors affect the jury's ability to render a verdict by applYing the correct 

law to the facts. 

Where individual allegations of error in a trial do not require reversal, but in the 

aggregate show the absence of a fair trial, a reversal is required. People v. Gallegos, _ 

P.3d _, (Colo.App.No. 07CA125, March 4,2010). Even if the errors standing alone 

are insufflcient for reversal, the cumulative effect deprived Mr. Wagner of his 

constitutional right to fair trial and warrants reversal. 

CONCLUSION 

For reasons stated and authorities cited, Mr. Wagner respectfully requests the 

Court reverse his convictions and remand this case for a new trial. 
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