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In response to matters raised in the Attorney General's Answer Brief, and in 

addition to the arguments and authorities presented in the Opening Brief, Mr. Garcia

Castaneda submits the following Reply Brief. 

I. THE CONVICTION MUST BE VACATED BECAUSE THE 

EVIDENCE WAS INSUFFICIENT TO SUPPORT A CONCLUSION 

BEYOND A REASONABLE DOUBT THAT MR. GARCIA-CASTANEDA 

HAD KNOWLEDGE OF THE DRUGS CONCEALED IN A SECRET 

CAVITY BEHIND THE DASHBOARD OF THE CAR IN WHICH HE 

WAS A PASSENGER. 

A. The State's Argument Against Application Of The "Mere 

Presence" Rule Was Rejected By This Court Thirty Years Ago. 

The State concedes that it has long been the law that where a person is not in 

exclusive possession of the premises in which drugs are found, it may not be inferred 

that he knew of the presence of drugs and had control of them unless there are 

statements or other circumstances to support the inference. Answer Brief, p 7 -8. 

Nevertheless, the State asserts that this Court "should no longer apply" the Colorado 

Supreme Court's well-established "mere presence" rule because the rule pre-dates the 

sufficiency test established by that Court in People v. Bennett, 183 Colo. 125, 515 P.2d 

-"" 466 (19'73r--Answer BrIe1, p7--=lT-Trus argument is wTiliolitrneriT- It-was~flatly- ~ 
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rejected by a division of this Court thirty years ago in People v. Dwire, 624 P.2d 909, 911 

(Colo. App. 1980), a case that the State fails to acknowledge in its brief. 

In Dwire, the defendant was a passenger in a stolen vehicle driven by another 

person. When the police stopped the car and conducted a pat-down search of the 

occupants, they discovered a hand-gun on defendant's person and arrested both 

defendant and the driver. In the subsequent inventory search of the car, police 

discovered two large plastic trash bags full of marijuana in the trunk. In reversing 

defendant's convictions for possession with intent to dispense and conspiracy to 

possess with intent to dispense, this Court found that the evidence established: "(1) 

Defendant was a passenger in the vehicle in which marijuana was discovered; (2) 

when followed by a marked police car, defendant looked over his shoulder toward the 

police car; (3) when stopped by the police car, defendant exited the automobile in a 

hurried manner and made two furtive movements with his left hand to his pants 

pocket; and (4) a handgun was discovered on defendant's person." Id. The court 

applied the "mere presence" rule and held that the evidence was insufficient as a 

matter of law to permit the inference that defendant knew of or exercised any degree 

of control over the marijuana. Id. 

~--- ----~-~-------- ------------
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In discussing the application of the "mere presence" rule, the Dwire court 

addressed the precise argument advanced by the State in this case and rejected it as 

meritless: 

The People assert that People v. Bennett, supra, 
modifies the rule established in Petty v. People, supra, and 
Feltes v. People, supra, that guilty knowledge cannot be 
inferred from joint possession of drugs in the absence of 
other circumstances and statements tending to buttress the 
inference. We disagree. 

While People v. Bennett, supra, diminishes the burden 
of proof imposed upon the prosecution to beyond a 
reasonable doubt where circumstantial evidence is at issue, 
the Petty rule still controls. See People v. Steed, 189 Colo. 212, 
540 P .2d 323 (1975). 

People v. Dwire, 624 P.2d 909, 911 (Colo. App. 1980), cert. denied, (Colo. March 9, 1981). 

As the State here has offered nothing new, this Court should do the same. 

B. The Evidence In This Case Was Insufficient To Permit The 

Inference That Mr. Garcia-Castaneda Knowingly Possessed The Drugs. 

The prosecution bears the burden of proving that Mr. Garcia-Castaneda 

knowingly possessed the cocaine found in the hidden compartment behind the 

dashboard. Therefore, the question on appeal is whether the relevant evidence, 

viewed as a whole and in the light most favorable to the prosecution, was substantial 

and sufficient to support a conclusion by a reasonable mind that Mr. Garcia-
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Castaneda was guilty of knowing possession beyond a reasonable doubt. People v. 

Bennett, supra. 

The State asserts that Mr. Garcia-Castaneda's guilt was established by (1) the 

officer's observation that Mr. Garcia-Castaneda and the driver moved from a standing 

to a "crouched down" position after the dog alerted the deputy to the presence of the 

cocaine; and (2) the fact that the amount of cocaine found concealed in the hidden 

compartment was very valuable. Answer Brief, pll-12. While the State points out 

the officer's opinion that Mr. Garcia-Castaneda's "crouched" position appeared 

"defeated" and that so much valuable cocaine probably would not have been 

entrusted to a non-participant, these opinions are merely inferences that may be 

drawn from the two facts. They are not the only inferences that may be drawn from 

these two facts, however. As Mr. Garcia-Castaneda stated in his opening brief, the 

crouched posture was susceptible of many interpretations. One could infer from such 

a posture that Mr. Garcia-Castaneda was cold, given the weather, or that he was tired, 

given the late hour. Similarly, the value of the cocaine does not necessarily demand 

the inference that the owner of the drugs would have informed Mr. Garcia-Castaneda 

of its existence. It is just as likely that the owner would not have wanted Mr. Garcia

Castaneda to be aware of its existence. A person who is unaware of valuable cargo 

~--.-~-~.-.--.-~~. 
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would not be tempted to steal it. Nor would an unaware person have any reason to 

act nervously and therefore, attract the attention of police. 

Moreover, even if the inferences urged by the deputy and the State are accepted 

those inferences do not connect Mr. Garcia-Castaneda to the cocaine without the 

employment of several additional inferences. Even if one infers that Mr. Garcia-

Castaneda's crouched posture signaled a feeling of "defeat" in response to the dog's 

alert, that does not demand an inference that he was aware of the existence of the 

cocaine prior to police contact. One could instead infer that the driver told Mr. 

Garcia-Castaneda about the cocaine as they waited at the front of the car after Mr. 

Garcia-Castaneda gave the officer permission to search. One could also infer that Mr. 

Garcia-Castaneda simply assumed from the dog's response that something illegal had 

been found. In order to make a link between Mr. Garcia-Castaneda's crouched 

posture and knowledge of the presence of cocaine, one would have to :first assume 

that the crouched posture signaled "defeat" and then infer that this meant Mr. Garcia-

Castaneda knew he was "caught" and then infer from this that Mr. Garcia-Castaneda 

was aware of the presence of drugs. Even this series of inferences, however, would 

not establish knowledge of the presence of cocaine prior to police contact. At most, 

one could reasonably infer that qy the time of the dois alert Mr. Garcia-Castaneda was 

aware. 

5 



Similarly, while one might reasonably infer from the amount and value of the 

cocaine that the owner would only leave it in the hands of a trusted person, this does 

not logically lead to a conclusion that Mr. Garcia-Castaneda was aware of the 

cocaine's existence. See United States v. Veladez-Gallegos, 162 F.3d 1256, 1261 (10th Cir. 

1998)(evidence insufficient to establish knowledge where defendant was passenger in 

truck in which "massive" quantity of ephedrine was found concealed in the camper 

ceiling); People v. Dwire} 624 P.2d at 910-911 (evidence of knowledge insufficient where 

two large trash bags full of marijuana found in trunk and defendant was neither the 

owner nor the driver of the car). 

There was no evidence that the cocaine or the car it was hidden in were ever 

entrusted to Mr. Garcia-Castaneda. He was merely a passenger in the car driven by 

Mr. Vargas-Ochoa and owned by a third party, Mr. Lopez. The evidence established 

that it was Mr. Vargas-Ochoa to whom the car was entrusted. Therefore, in order to 

infer from the value of the cocaine that Mr. Garcia-Castaneda knowingly possessed it, 

one would have to ftrst infer that the driver knew and then assume that the driver told 

Mr. Garcia-Castaneda. While the first inference may be reasonable, the second is not. 

Indeed, there are a number of good reasons for Mr. Vargas-Ochoa not to have told 

Mr. Garcia-Castaneda about the cocaine. One obvious reason is the desire to keep 

---the cociine's--eXistence-secret ---iI-fewerpeople are-aware of its -existence,- tl1ere~ls-a--------
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smaller chance that the cocaine will be stolen or that it will be discovered by the police 

through inadvertent actions or statements. Moreover, if Mr. Vargas-Ochoa did not 

tell Mr. Garcia-Castaneda about the cocaine then he would not have to share with Mr. 

Garcia-Castaneda any money he might have been paid for transporting it. In any 

event, the only way to establish any link between the value of the cocaine and 

knowing possession by Mr. Garcia-Castaneda is to make a series of assumptions that 

are not supported by any evidence. 

A conviction may not be obtained "by piling inference upon inference." United 

States v. Veladez-Gallegos, 162 F.3d 1256, 1261 (10th Cir. 1998). "'An inference is 

reasonable only if the conclusion flows from logical and probabilistic reasoning.'" Id., 

quoting United States v. Jones, 44 F.3d 860, 865 (10th Cir. 1995). The evidence must be 

substantial and must do more than raise a suspicion of guilt. Id. 

Here, the evidence was neither substantial nor sufficient to link Mr. Garcia

Castaneda to the cocaine. See Opening Brief, p13-15. Mr. Garcia-Castaneda's mere 

presence as a passenger in the car and his proximity to the drugs found behind the 

dashboard cannot establish knowing possession of the cocaine. No narcotics or 

paraphernalia were found on Mr. Garcia-Castaneda's person or in his belongings. 

The drugs were not in plain view and were not accessible to him. They would not 

-nave been seen or smelled by a person in-The-car under tnecltcumstances lliai eXisted ---------
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when Mr. Garcia-Castaneda was in the car. They were completely concealed in the 

secret cavity behind the dashboard and were not visible to a person sitting in the car. 

They were not even visible to the officer actively looking for drugs until the officer 

spent considerable time and effort and employed tools to pull apart the dashboard 

and peer behind the multiple layers of material-the dashboard, the stereo, the rags, 

the carpet-that concealed them. 

The evidence suggested by the State is no more than "guessing, speculation, or 

conjecture" and is therefore, an insufficient basis on which to rest a conviction. People 

v. Gonzales, 666 F.2d 123,128(Colo.1983). Accordingly, Mr. Garcia-Castaneda's 

convictions must be vacated. 

CONCLUSION 

For the foregoing reasons and authorities and those presented in Argument I in 

the Opening Brief, Mr. Garcia-Castaneda respectfully requests that this Court vacate 

his convictions. For the reasons and authorities presented in Argument II in the 

Opening Brief, Mr. Garcia-Castaneda respectfully requests that this Court reverse the 

trial court's order denying his suppression motion. Assuming, arguendo, this Court 

does not vacate the conviction or reverse the suppression order, for the reasons and 

'--authonties-- presented-lri- Arguments IIf and~rVin-ilieOpening -13:rief,-Mr.Gareia:.:. -- - - .. -
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Castaneda respectfully requests that this Court reverse his convictions and remand for 

a new trial. 
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