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STATEMENT OF ISSUES 
 

I. Did the trial court clearly err when it found Plaintiff-Appellee had no 
reason to know that Detective Laura Faatz did not investigate and clear 
Rudy Gaytan prior to June 1, 2006? 

 
II. Did the trial court err when it determined Plaintiff-Appellee first 

discovered her injury to the satisfaction of § 24-10-109 on June 1, 2006? 
 

NATURE OF CASE, COURSE OF PROCEEDINGS  
AND DISPOSITION BELOW 

  
In 2006, Plaintiff-Appellee Renee Dulany (“Ms. Dulany”) delivered a Notice 

of Claim to the Longmont City Council and City Attorney.  (Notice of Claim, 

attached as exhibit to No. 15074219.)  In that Notice, Ms. Dulany stated in 1996 an 

unknown assailant entered her apartment and raped her.  Thereafter, Defendant-

Appellant Detective Laura Faatz (“Detective Faatz”) investigated but failed to 

solve the crime.  According to Ms. Dulany, she communicated her suspicion of her 

neighbor, Rudy Gaytan, to police on several occasions.  In spite of this, Detective 

Faatz neither acquired nor tested Mr. Gaytan’s DNA for comparison to that 

documented in Ms. Dulany’s rape kit.  (Id. at 2.)  As a result, DNA evidence failed 

to implicate Mr. Gaytan until almost ten years after his crime when law 

enforcement matched DNA collected from Mr. Gaytan during an unrelated 

incarceration to that found in Ms. Dulany’s file.  (Id.) 
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On June 1, 2006, a Boulder County District Attorney informed Ms. Dulany 

that Mr. Gaytan’s newly obtained DNA solved her case.  (Id.)   Nearly 180 days 

later on November 27, 2006, Ms. Dulany submitted her Notice of Claim alleging 

injury from Detective Faatz’s outrageous conduct, intentional/negligent infliction 

of emotional distress, and negligent breach of her duty to investigate a suspect 

identified by the victim of a crime.  Ms. Dulany demanded $150,000 for emotional 

distress, years of mental anguish and fear, years of counseling, two broken 

marriages, and family alienation.  (Id. at 3.) 

 When the City of Longmont denied Ms. Dulany’s claim, she filed the 

present civil complaint against Detective Faatz for Outrageous Conduct, 

Intentional Infliction of Emotional Distress, and Negligent Infliction of Emotional 

Distress.  (No 15074219, hereinafter “Complaint,” at 2, 4.)  Detective Faatz 

immediately moved to dismiss Ms. Dulany’s Complaint pursuant to C.R.C.P. 

12(b)(1) and the Colorado Governmental Immunity Act (“CGIA”), § 24-10-109(1), 

C.R.S. (2008).  According to Detective Faatz, allegations in Ms. Dulany’s 

Complaint proved Ms. Dulany discovered her injury long prior to learning of 

Mr. Gaytan’s 2006 implication and arrest:  Ms. Dulany admitted she identified 

Mr. Gaytan to police in 1996, repeatedly identified him to police in the immediate 

years thereafter, knew that the Longmont Police possessed DNA and fingerprint 
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evidence from her assailant, received no details regarding any investigation of 

Mr. Gaytan between 1996 and 2006, knew the Longmont Police focused their 

investigation upon another suspect, and knew the Longmont Police never arrested 

Mr. Gaytan.  (No. 15487633, hereinafter “Motion to Dismiss,” at 3.)  From these 

allegations alone, Ms. Dulany admitted that – years prior to Mr. Gaytan’s arrest 

and Ms. Dulany’s Notice of Claim – Ms. Dulany either knew or should have 

known Detective Faatz was not “following up” on Mr. Gaytan and Ms. Dulany’s 

case as Ms. Dulany thought proper.  (Id.) 

The trial court denied the Motion to Dismiss but granted Ms. Dulany’s 

motion for an evidentiary hearing pursuant to Trinity Broadcasting of Denver, 

Inc. v. City of Westminister, 848 P.2d 916 (Colo. 1993), to weigh evidence 

regarding Ms. Dulany’s compliance with the jurisdictional requirements of the 

CGIA.  (No. 16443363, Order dated Sept. 25, 2007 at 1.)  After several days of 

testimony on March 25, 2008, September 30, 2008, October 3, 2008, and 

October 14, 2008, the trial court asked each party to prepare proposed findings and 

conclusions of law for the court’s consideration.  (No. 25679930, Tr. of Hearing 

Oct. 14, 2008 at 48.)  Each party submitted lengthy findings and conclusions.1  

                                                 
1 A trial brief submitted to the trial court and subject to a pending Motion to 
Correct the Record also addresses legal and factual issues.  Detective Faatz 
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(See No. 22633000, hereinafter “Plaintiff’s Proposed Findings”; No. 22573955, 

hereinafter “Defendant’s Proposed Findings.”)   

The trial court adopted neither party’s proposed findings and conclusions.  

Instead, on March 9, 2009, the trial court issued its own brief order denying 

Detective Faatz’s Motion to Dismiss insofar as it was based upon § 24-10-109(1), 

C.R.S. (2008).2  (No. 24020986, hereinafter “Order,” at 2.)  According to the trial 

court’s few factual findings, Ms. Dulany learned the “full extent of Faatz’s failure 

to properly investigate the case and follow leads” only when informed on June 1, 

2006 that (1) Mr. Gaytan’s prison-collected DNA matched that collected in 

Ms. Dulany’s case and (2) Mr. Gaytan’s DNA had not been collected or tested as 

part of Detective Faatz’s original investigation.  (Id. at 2.)  According to the trial 

court, it was of no importance that Ms. Dulany harbored and expressed – to both 

the Longmont Police Department and the press – serious concerns regarding 

Detective Faatz’s investigation of her case in 2002.  (Id.)  It also did not matter that 

                                                                                                                                                             
reserves the right to supplement this Opening Brief should her Motion be granted.  
(See Mot. to Complete Record Ex. A.) 
2 Detective Faatz’s Motion to Dismiss also alleged that Ms. Dulany’s Complaint, 
as a matter of law, failed to allege willful and wanton conduct sufficient to satisfy 
§§ 24-10-106(1) & 118(2), C.R.S. (2008).  This Motion was denied and a Trinity 
hearing granted.  (No. 16443363 at 1.)  The trial court’s post-Trinity Hearing Order 
dated March 3, 2009 does not address this issue of willful and wanton conduct and 
Detective Faatz waives no right to reassert Ms. Dulany’s failure to meet this 
threshold if proceedings continue at the trial level.  
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Ms. Dulany consistently believed Mr. Gaytan was her assailant for ten years in 

spite of his obvious non-arrest.  (Id. at 3.)  According to the trial court, Ms. Dulany 

did not “discover” her “injury” pursuant to § 24-10-109(1), C.R.S. (2008), until she 

possessed “solid information to suggest to her that wrongful conduct on the part of 

Faatz was the cause of her injuries.”  (Id. at 3.) 

Detective Faatz now appeals this Order. 

STATEMENT OF FACTS 

A.  Factual Findings in March 3, 2009 Order. 

The trial court’s order ignored the majority of facts alleged during lengthy 

Trinity hearings and lists only the following findings of fact: 

(1) Throughout Detective Faatz’s investigation, Ms. Dulany possessed 

limited information regarding who was a suspect and who was cleared 

through DNA evidence. 

(2)  Neither Detective Faatz nor any other Longmont Police Officer told 

Ms. Dulany that Mr. Gaytan was under investigation.  Similarly, neither 

Detective Faatz nor any other Longmont Police Officer told Ms. Dulany 

that Mr. Gaytan’s DNA was collected, tested, and cleared. 

(3) Ms. Dulany believed that Mr. Gaytan was tested and cleared only 

because she knew Detective Faatz tested and cleared some suspects and 
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thought Mr. Gaytan was one of the few suspects about whom the Police 

had sufficient information to test. 

(4) Ms. Dulany was concerned about Detective Faatz’s investigation prior 

to and up to 2002. 

(5) In 2002, a reporter for the Longmont Times Call interviewed 

Ms. Dulany.  In the published article, Ms. Dulany expressed frustration 

with the lack of follow through on her case.  Ms. Dulany disputes the 

accuracy of quotes and statements attributed to her in the article.  In 

spite of this dispute, it is evident that she was concerned about the 

investigation and expressed as much to the press. 

(6) Also in 2002, Ms. Dulany called Detective Faatz.  Ms. Dulany 

expressed various questions and concerns about the investigation.  

Detective Faatz recorded the telephone call. 

(7) In 2006, before a Boulder County District Attorney informed 

Ms. Dulany of Mr. Gaytan’s new DNA evidence and imminent arrest, 

Ms. Dulany expressed her belief that Mr. Gaytan was her assailant. 

(8) Ms. Dulany believed Mr. Gaytan was her attacker between 2002 and 

2006 in spite of her concurrent belief that Detective Faatz cleared him 

through DNA testing prior to 2002. 
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(9) June 1, 2006 was the first time law enforcement specifically informed 

Plaintiff Mr. Gaytan’s DNA was not tested as part of Detective Faatz’s 

original investigation. 

(10) Ms. Dulany had no reason to believe that Mr. Gaytan had not been 

tested and cleared prior to June 1, 2006. 

(Order at 2-3.) 

B. Undisputed Facts for De Novo Review 

In addition to those facts listed in the trial court’s Order, it is possible to 

discern that several facts are not disputed for the purposes of this appeal and de 

novo review.3 

On October 16, 1996 Rudy Gaytan entered Ms. Dulany’s apartment and 

assaulted her.  (No. 15935260, hereinafter “Dulany Affidavit,” ¶ 8.)  Ms. Dulany 

could not physically identify her attacker but in her 911 phone call stated that she 

suspected a neighbor.  (Id. ¶ 9; Pl’s Proposed Findings at 5.)  Shortly thereafter, 

Ms. Dulany’s grandmother told police that she and Ms. Dulany thought 

                                                 
3 Detective Faatz reserves the right to contest all facts should this matter return to 
the trial court.  No statement in this Opening Brief, or any subsequent brief or 
submission, should be considered a waiver or admission.  For the purposes of this 
Appeal only Detective Faatz is willing to allow the assumption of certain facts 
pertaining to the nature and deficiency of her investigation that she will strongly 
contest should the substance of her actions become a relevant issue in any court or 
proceeding. 
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Mr. Gaytan was very strange and capable of such a crime.  (No. 25679930, Tr. of 

Hearing March 25, 2008 at 43; Pl’s Proposed Findings at 13.)  Police questioned 

Mr. Gaytan on the day of the crime during an area canvass.  (No. 25679930, Tr. of 

Hearing Sept. 30, 2008 at 51.) 

Because Ms. Dulany’s apartment showed no signs of forced entry and 

Ms. Dulany’s grandmother insisted she locked the apartment prior to the assault, 

Detective Faatz initially concentrated on maintenance staff with keys to 

Ms. Dulany’s apartment.  (No. 25679930, Tr. of Hearing March 25, 2008 at 113-

14.)  DNA testing cleared the building manager.  (Notice of Claim ¶¶ 17-18.)   

In 1997, Ms. Dulany called Detective Faatz because she overheard 

Mr. Gaytan asking her grandmother about her in a gas station.  (March 28 at 38-39, 

57-58.)  In response to this call, Detective Faatz ordered a fingerprint comparison 

between Mr. Gaytan’s prints (which were on file due to previous arrests) and those 

found in Ms. Dulany’s apartment and known to belong to the perpetrator.  

(No. 25679930, Tr. of Hearing March 25, 2008 at 58.)  Police files indicate 

Detective Faatz ordered the fingerprint comparison but contain no indication of the 

result.  (No. 25679930, Tr. of Hearing March 25, 2008 at 58-59; No. 25679930, Tr. 

of Hearing Sept. 30, 2008 at 44-45, 46.)  Detective Faatz testified that written 

reports for police files were generated only when fingerprints matched.  (Pl’s 
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Proposed Findings at 15; No. 25679930, Tr. of Hearing March 25, 2008 at 59-60.)  

Other witnesses supported this testimony.   (No. 25679930, Tr. of Hearing March 

25, 2008 at 188, 192-93; No. 25679930, Tr. of Hearing Sept. 30, 2008 at 44-45.) 

In 2001, Ms. Dulany called Detective Faatz because she believed a 

suspicious man following her could be her 1996 assailant.  (No. 25679930, Tr. of 

Hearing March 25, 2008 at 107; No. 25679930, Tr. of Hearing Oct. 14, 2008 at 

15).  Detective Faatz accompanied Ms. Dulany to a local bar, observed the man, 

obtained his used glass from a bartender, tested DNA from the glass, and cleared 

him as a suspect when the DNA failed to match.  (No. 25679930, Tr. of Hearing 

March 25, 2008 at 107-08; No. 25679930, Tr. of Hearing Sept. 30, 2008 at 150-

51.) 

In 2001 or early 2002, Ms. Dulany asked for and received her case file.  

(No. 25679930, Tr. of Hearing Oct. 14, 2008 at 6-7.)  Ms. Dulany was unhappy 

with what she received, felt that Detective Faatz followed up on “nothing,” and 

considered inadequate Detective Faatz’s explanations regarding the investigation: 

A. When I got these reports, which was in 2001 or 
2002, there were some things in here that were a little 
bit concerning to me, that I was a little confused and 
felt like I was maybe missing some reports.  Because it 
seemed like nothing was followed up on.  So there 
were – there were definitely those times. 
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And as usual I would contact Detective Faatz, 
and rarely did I get a call back.  And if I did it took 
quite some time.  And we always ended up leaving 
each other messages back and forth.  And I never 
really got answers to date about that.  

 
(No. 25679930, Tr. of Hearing Sept. 30, 2008 at 10; see also No. 25679930, Tr. of 

Hearing Sept. 30, 2008 at 163.)  After receiving the police reports, Ms. Dulany 

“started doing a lot of self-education trying to figure out . . . what happened with 

[her] case.”  (No. 25679930, Tr. of Hearing Sept. 30, 2008 at 181.)  Ms. Dulany 

was displeased with the redacted nature of the police reports Longmont provided to 

her but lodged no complaint in order to obtain unredacted reports.  (No. 25679930, 

Tr. of Hearing Oct. 14, 2008 at 17.)  Although the Longmont Police redacted 

names from DNA results in the police reports given to Ms. Dulany, Ms. Dulany 

assumed one of the DNA reports clearing a suspect regarded Mr. Gaytan.  

(No. 25679930, Tr. of Hearing Sept. 30, 2008 at 47, 52, 56, 140, 143, 149, 188.)   

In 2002, Ms. Dulany contacted the Longmont Times Call regarding her case.  

(No. 25679930, Tr. of Hearing Oct. 14, 2008 at 6-8.)  Although Ms. Dulany 

contested the accuracy of some statements attributed to her in the article, (No. 

25679930, Tr. of Hearing Sept. 30, 2008 at 164), she admits she expressed concern 

regarding “things that were not completed in the investigation,” witnesses that 
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were not questioned, and something to the effect of “holes” in Detective Faatz’s 

investigation: 

 Q. And in that report you told the reporter – or in that 
interview you told the reporter that there were holes and 
flaws in the investigation after you had received and 
examined Exhibit 30 and Exhibit 13 (Police Reports); 
correct? 
A. I don’t think that I told her there was holes and 
flaws.  I told her that I had concerns about things that 
were not completed in the investigation. 
*** 
Q. You told the reporter, according to this Exhibit A 
at least, that while reading through the 50-page report 
you became frustrated because of what you believed was 
a lack of follow-through by the department; isn’t that 
right? 
A. That’s what it says, but I don’t know the 
specific conversation.  That was a long time ago. 
Q. And you also told this newspaper reporter that you 
believe several possible witnesses were not questioned; 
right? 
A. Correct. 
*** 
A. She quotes me a few times in there.  But I 
remember that being one of the things I was a little 
frustrated with her is because I didn’t feel it was 
entirely accurate. 
Q. She says, quote, I’m not even an expert, and I can 
see holes in the investigation, end quote, and then she 
says she said, referring to you; correct? 
A. Sure. 
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Q. And those were your words, weren’t they? 
A. I don’t know if they were my word for word, 
but something to that effect, yes. 
 

(No. 25679930, Tr. of Hearing Oct. 14, 2008  at 165.) 

Shortly after the newspaper article’s publication, Ms. Dulany spoke with 

Detective Faatz on the phone regarding her case.  (No. 25679930, Tr. of Hearing 

Oct. 14, 2008 at 29-31.)  Detective Faatz recorded the conversation.  Ms. Dulany 

expressed frustration because she “didn’t have all the information,” “felt like 

things were being withheld from” her, and “withholding of things seemed to be 

causing some confusion as to whether the investigation was complete or not.”  

(No. 25679930, Tr. of Hearing Oct. 14, 2008 at 30; Def’s Proposed Findings at 

11.)  Ms. Dulany also believed she did not have all the police reports she originally 

requested.  (No. 25679930, Tr. of Hearing Oct. 14, 2008 at 31.)  Ms. Dulany 

complained and felt that she had not received all information regarding DNA 

testing in her case.  (No. 25679930, Tr. of Hearing Oct. 14, 2008 at 32.)  In a 

similar conversation with Detective Faatz’s supervisor, Ms. Dulany “told him that 

[she] had a lot of questions and that [she] had had some trouble getting 

Detective Faatz to return her calls and that [she] had questions” and hoped that the 

Police Department “would answer the questions that [Ms. Dulany] had been trying 
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to ask Detective Faatz since [she] received the reports.  (No. 25679930, Tr. of 

Hearing Sept. 30, 2008 at 39.) 

Although law enforcement never informed Ms. Dulany prior to 2006 

specifically that Detective Faatz did not test Mr. Gaytan’s DNA, neither did law 

enforcement inform Ms. Dulany of the opposite:  no police representative falsely 

informed Ms. Dulany that Mr. Gaytan was tested, investigated, and/or cleared with 

DNA.  (Pl’s Proposed Findings at 6; No. 25679930, Tr. of Hearing March 25, 2008 

at 174, 179-80, 183; No. 25679930, Tr. of Hearing Sept. 30, 2008 at 36, 146, 148; 

No. 25679930, Tr. of Hearing Oct. 14, 2008 at 19, 23.)    

In spite of her belief that DNA tests cleared Mr. Gaytan prior to 2002 (when 

Ms. Dulany received redacted police reports), Ms. Dulany also expressed her belief 

that Mr. Gaytan could have been the perpetrator in 2006.  (No. 25679930, Tr. of 

Hearing Sept. 30, 2008 at 37-38.) 

In addition to matching DNA, law enforcement officials in 2006 matched 

Mr. Gaytan’s fingerprints to those found in Ms. Dulany’s apartment.  

(No. 25679930, Tr. of Hearing March 25, 2008 at 69.) 

On or around June 1, 2006, Boulder Deputy District Attorney Timothy 

Johnson informed Ms. Dulany of Mr. Gaytan’s impending arrest and DNA match.  

(No. 25679930, Tr. of Hearing Sept. 30, 2008 at 39-40.)  Upon learning of 
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Mr. Gaytan’s arrest, Ms. Dulany had “mixed feelings”:  “Obviously relief because 

he had finally been arrested, but stunned that it was actually Gaytan because I was 

thoroughly confused at that moment because I thought that he had been cleared.  

So I had just had a lot of questions.”  (No. 25679930, Tr. of Hearing Sept. 30, 2008 

at 147-48.)  According to Ms. Dulany’s witness, Deputy District Attorney Timothy 

Johnson:  “From her demeanor it appeared that there was both relief in a sense that 

it looked like when we announced it that there was some affirmation that she was 

correct that kind of registered with her.”  (No. 25679930, Tr. of Hearing Sept. 30, 

2008 at 43.)   

SUMMARY OF ARGUMENT 
 

 Not only did the trial court clearly err when it concluded Ms. Dulany had 

“no reason to know that Gaytan had not been investigated and cleared” prior to 

June 1, 2006, the trial court misinterpreted § 24-10-109 when it assumed 

Ms. Dulany needed such specific information in order to “discover” her “injury.”  

Ms. Dulany needed no “solid information to suggest to her that wrongful conduct 

on the part of Faatz was a cause of her injuries” prior to filing a notice of claim.  

(Order at 3.)  A party has 180 days to file a notice of claim from the date she 

knows, or reasonably should know through the exercise of reasonable diligence, 

that she has been injured.  Trinity Broadcasting of Denver, Inc. v. City of 
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Westminister, 848 P.2d 916, 923 (Colo. 1993).  The party need not know the cause 

of her injury or the specifics of her claim and “is not allowed to ignore evidence 

which would cause a reasonable person to know that he or she has been injured by 

the tortious conduct of another.”  Id. at 923, 926-27.   

In 2002, Ms. Dulany was sufficiently displeased with Detective Faatz’s 

investigation to complain to the press.  In 2002, Ms. Dulany expressed to 

Detective Faatz her belief that the Longmont Police failed to properly follow up on 

or diligently pursue leads.  In late 2001 or early 2002, Ms. Dulany received a copy 

of files pertaining to the investigation and was extremely dissatisfied with their 

form and substance.  In spite of these suspicions and frustrations, Ms. Dulany filed 

no notice of claim, conducted no investigation, and otherwise took no action to 

officially inform the City of Longmont of its need to investigate Detective Faatz’s 

conduct prior to November 27, 2006.  The Colorado Governmental Immunity Act 

bars Ms. Dulany’s claim – 2002 and 2006 are more than 180 days apart. 

ARGUMENT 
   

I. The trial court clearly erred when it found that Plaintiff-Appellee Renee 
Dulany had no reason to know that Defendant-Appellee Detective Laura 
Faatz had not investigated and cleared Rudy Gaytan prior to June 1, 2006. 

 
A. Standard of Review:  “Whether a claimant has satisfied the CGIA 

timely notice requirement is a mixed question of law and fact.  [Appellate courts] 



 16

uphold a trial court’s findings of jurisdictional facts unless they are clearly 

erroneous.”  City & County of Denver v. Crandall, 161 P.3d 627, 633 (Colo. 

2007).   

*   *   * 
 The trial court clearly erred when it determined Ms. Dulany “had no reason 

to know that Gaytan had not been investigated and cleared” prior to June 1, 2006.  

(Order at 3.)  A trial court clearly errs when if finds facts with no support in the 

record.  “We must accept the trial court's findings of fact unless they are so clearly 

erroneous as to have no support in the record.”  Schuler v. Oldervik, 143 P.3d 

1197, 1201 (Colo. App. 2006).  Here, while the trial court may have been able to 

conclude that Ms. Dulany did not definitively know or admit Detective Faatz did 

not test Mr. Gaytan’s DNA prior to 2006, concluding Ms. Dulany had absolutely 

no reason to know is unsupportable in the record and the remainder of the trial 

court’s factual findings. 

 The trial court’s conclusion that Ms. Dulany had no reason to know 

Detective Faatz failed to investigate and clear Mr. Gaytan prior to June 1, 2006 is 

contrary to the trial court’s other factual findings.  According to the trial court, 

Ms. Dulany received no confirmation or information regarding the investigation or 

DNA testing of Mr. Gaytan.  (Order at 2.)  Operating in this vacuum, Ms. Dulany 

was “worried the police were not following through properly on leads she had 
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given them.”  (Id.)  Ms. Dulany communicated these worries to the Longmont 

Times Tribune and to Detective Faatz in 2002.  (Id.)  In spite of her assumption 

from redacted police records that Mr. Gaytan was clear via DNA testing, 

Ms. Dulany continued to believe he was her assailant for a decade after the assault.  

(Id. at 3.)  Regardless of whether Ms. Dulany actually knew of the deficiency, 

these were all reasons for Ms. Dulany to know that no DNA testing cleared 

Mr. Gaytan prior to 2002.  Moreover, the trial court’s conclusion of “no reason to 

know” contradicts its conclusion that on June 1, 2006 Ms. Dulany learned the “full 

extent” of Detective Faatz’s alleged failings.  (Id.)  Stating that Ms. Dulany did not 

fully comprehend the absence of Mr. Gaytan’s DNA testing prior to June 1, 2006 

is not the same as stating that Ms. Dulany had “no reason to know” of the absence 

of DNA testing prior to June 1, 2006.   

Looking at undisputed facts in the record as a whole, it is further impossible 

to conclude that Ms. Dulany had no reason to know of the absence of DNA testing 

prior to June 1, 2006.  Considering that Ms. Dulany admittedly believed 

Detective Faatz failed to follow numerous leads, she had some reason to know 

Detective Faatz failed to follow up on leads regarding Mr. Gaytan.  (Id.)  Even 

according to the argument of Ms. Dulany’s counsel, Ms. Dulany suspected 

Detective Faatz failed to pursue leads long before 2006; she only became “sure” of 
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Detective Faatz’s failure to test Mr. Gaytan’s DNA in 2006.  Ms. Dulany 

“suspected that basically leads weren’t being followed up on.  But .. . she didn’t 

know for sure that leads weren’t being followed up on until she was notified” of 

the DNA match in 2006.  (No. 25679930, Tr. of Hearing March 25, 2008 at 139.)  

If Ms. Dulany had no reason to know of Detective Faatz’s alleged nonfeasance, it 

is difficult to ascertain why she suspected such nonfeasance.  Moreover, 

Ms. Dulany’s need to self-educate herself regarding DNA testing after receiving 

what she perceived to be insufficient police reports, (No. 25679930, Tr. of Hearing 

Sept. 30, 2008 at 181), and expressed frustration that she “didn’t have all the 

information,” “felt like things were being withheld from” her, and belief that 

“withholding of things seemed to be causing some confusion as to whether the 

investigation was complete or not,” (No. 25679930, Tr. of Hearing Oct. 14, 2008 at 

30; Def’s Proposed Findings at 11), are incompatible with a person who had 

absolutely no reason to know Detective Faatz did not clear Mr. Gaytan with DNA 

evidence as part of her original investigation. 

The trial court’s inclusion of “Plaintiff had no reason to know that Gaytan 

had not been investigated and cleared” must be discarded as an inaccurate 

summary of the trial court’s remaining factual findings.  As such, it was clear error 

to include it.  Even if the trial court concluded that Ms. Dulany believed Detective 
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Faatz investigated and cleared Mr. Gaytan, both the record and the trial court’s 

remaining factual conclusions are replete with reasons Ms. Dulany could have 

known – especially after the exercise of reasonable diligence – that Detective Faatz 

failed to investigate and clear Mr. Gaytan as Ms. Dulany would have liked. 

II. The trial court erred when it determined Plaintiff first discovered her injury 
to the satisfaction of § 24-10-109 on June 1, 2006. 

 
A.  Standard of Review:  “Whether a claimant has satisfied the CGIA 

timely notice requirement is a mixed question of law and fact. . . .  [A] trial or 

appellate court’s legal conclusion [are reviewed] de novo.  Where . . . the 

jurisdictional facts in evidence at the Trinity hearing are undisputed, the issue is 

one of law.”  City & County of Denver v. Crandall, 161 P.3d 627, 633 (Colo. 

2007).   

*   *   * 

 Contrary to the trial court’s legal conclusions, in order to “discover” her 

“injury” as defined by § 24-10-109, C.R.S. (2008), Ms. Dulany required 

significantly less than “solid information to suggest to her that wrongful conduct 

on the part of Faatz was a cause of her injuries.”  (Order at 3.)  Instead, Ms. Dulany 

needed only to know, or have reason to know through the exercise of reasonable 

diligence, of her wrongful injury.  Identification of a particular tortfeasor or cause 

of injury is not a prerequisite to filing a notice of claim.  Trinity Broadcasting of 



 20

Denver, Inc., 848 P.2d at 924 (citing E. Lakewood Sanitation Dist. v. Dist. Court, 

842 P.2d 233, 235-36 (Colo. 1992)).   

 Although the record is replete with Ms. Dulany’s insistence that this matter 

turns on when she knew with certainty that Detective Faatz failed to clear 

Mr. Gaytan with DNA testing, (See No. 25679930, Tr. of Hearing March 25, 2008 

at 136-37; No. 25679930, Tr. of Hearing Sept. 30, 2008 at 19-20, No. 25679930, 

Tr. of Hearing Oct. 14, 2008 at 43), or knew that she had a legal claim, 

(No. 25679930, Tr. of Hearing Oct. 14, 2008 at 44), such insistence is misguided.  

Ms. Dulany’s discovery of injury correctly turns on when Ms. Dulany knew there 

was no arrest in her case (of Mr. Gaytan or anybody else) and suspected such was 

wrongful.  A review of § 24-10-109 and its application since 1992 illustrates this 

point.  According to § 24-10-109(1): 

A person claiming to have suffered an injury by a public entity or by 
an employee thereof while in the course of such employment, whether 
or not by a willful and wanton act or omission, shall file a written 
notice as provided in this section within one hundred eighty days after 
the date of the discovery of the injury, regardless of whether the 
person then knew all the elements of a claim or of a cause of action 
for such injury.  Compliance with the provisions of this section shall 
be a jurisdictional prerequisite to any action brought under the 
provisions of this article, and failure of compliance shall forever bar 
any such action. 
 

C.R.S. (2008) (emphasis added).  Although this provision incorporates the tort 

concept of “discovery” to the extent that a plaintiff have either known or should 
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have known of her injury, § 24-10-109 in no fashion borrows a plaintiff’s need 

know both her injury and its cause from tort accrual guidelines.  “[T]he concept of 

accrual of a tort encompasses the idea that the plaintiff must not only discover the 

injury but also the cause of the injury.  For purposes of the CGIA, we [say] that the 

‘notice period is triggered when a claimant has only discovered that he or she has 

been wrongfully injured.’”  Gallager v. Univ. of N. Colo., 54 P.3d 386, 391 (Colo. 

2002) (quoting and adding emphasis to Trinity Broadcasting, 848 P.2d at 923)).  

The needlessness of a known cause, much less a sufficiently particularized cause, 

to the CGIA’s 180-day notice of claim requirement is so strict that a “plaintiff’s 

180-day time limit may expire if she waits to discover the cause of her injury 

before filing pursuant to the CGIA.”  Id. (citing Trinity Broadcasting, 848 P.2d at 

928). 

 In this matter Plaintiff Dulany did exactly what Gallager and Trinity 

Broadcasting warn against:  she waited until she knew a specific cause of her 

injury (no DNA test for Mr. Gaytan) prior to filing her notice of claim.  In reality, 

Ms. Dulany definitely knew she was injured by the lack of an arrest in her case 

years before 2006.  Ms. Dulany also was aware – and readily expressed her 

awareness to the Longmont Times Call, Detective Faatz, and Detective Faatz’s 

superior officer –  that the lack of arrest causing her injury was wrongfully caused 
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by “holes” in Detective Faatz’s investigation and Detective Faatz’s failure to 

follow leads. 

The facts of Ms. Dulany’s claim are remarkably similar to those in other 

published decisions regarding the 180-day  notice requirement of § 24-10-109(1).  

In Trinity Broadcasting, the plaintiff failed to file a notice of claim within six 

months of realizing that structural damage to its building was not caused by a 

naturally occurring soil phenomenon.  848 P.2d at 926.  Waiting for a soil engineer 

to opine specifically that the excess water in the soil beneath the plaintiff’s 

building came from water tanks owned by the City of Westminister (and sitting 

adjacent to and uphill from the plaintiff’s property) cost the plaintiff its claim.  Id. 

at 926-27.  Likewise, in a whistleblower case, the relevant inquiry is “when [the 

plaintiff] knew or should have known that he was being retaliated against for his 

protected conduct.”  Gallager, 54 P.3d at 392.  The plaintiff need not, and often 

cannot, wait until he suffers a mental breakdown due to retaliation to discover his 

injury.  Id. 

Perhaps most applicable to this case is the relevant inquiry for wrongful 

arrest and malicious prosecution.  In order to pursue a civil claim for false arrest 

against government actors protected by the CGIA, plaintiffs must file a notice of 

claim within 180 days of the false arrest.  Masters v. Castrodale, 121 P.3d 362, 
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365 (Colo. App. 2005).  Similarly, the relevant inquiry in a malicious prosecution 

case is at what time the plaintiff knew that improper charges were filed against 

him.  Id. at 364-65.  Waiting for proof that authorities knew the charges were 

wrongful or knew that the arrest was fraudulent bars the CGIA claim if such proof 

comes more than 180 days after the false arrest and/or false charges.  Id.  “The 

injuries from a false arrest or false imprisonment do not result from learning that 

the charges underlying the arrest and imprisonment were inadequate; the injuries 

are inherent in the acts themselves.”  Id. at 365. 

Ms. Dulany’s suit is no different than those in Trinity Broadcasting, 

Gallager, or Masters.  Instead of filing a notice of claim within 180 days of 

realizing there was no arrest in her case and that misconduct may have thwarted 

the arrest, Ms. Dulany waited at least four years for definitive proof and a specific 

causative act to file her notice of claim.  Ms. Dulany’s delay defeats the purposes 

of the CGIA, one of which is helping government entities discover problems, abate 

dangerous conditions, and hence remediate injuries before they compound.  See 

Finnie v. Jefferson County Sch. Dist., 79 P.3d 1253, 1257 (Colo. 2003) (“[T]he 

notice provision [] functions to allow a public entity to promptly investigate and 

remedy dangerous conditions, to foster prompt settlement of meritorious claims, to 

make necessary fiscal arrangements to cover potential liability, and to prepare for 
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defense of claims.”) (internal quotation omitted)); accord Crandall, 161 P.3d at 

632 (“Timely notice permits the public entity to conduct an investigation of the 

claim and abate a dangerous condition, to make fiscal arrangement for satisfaction 

of potential liability and settle meritorious cases, and to prepare defenses if it views 

the claim to be unmeritorious.”).  The CGIA encourages injured parties to report 

suspicions of government misdoing early – even before potential plaintiffs are sure 

or have solid reason to believe the government caused their injury.  Potential 

plaintiffs need only know, or have reason to know, that their injury is wrongful. 

In this case, it is not disputed that Ms. Dulany knew her injury – mental 

anguish associated with the fear and uncertainty of no arrest – by 2002.  According 

to Ms. Dulany’s testimony, she requested a copy of her police report in 2001 in 

order to “come to peace with that I had given them everything they could and they 

had done everything they could.  Unfortunately, that wasn’t the outcome.”  

(No. 25679930, Tr. of Hearing Sept. 30, 2008 at 147; see also No. 25679930, Tr. 

of Hearing Sept. 30, 2008 at 170.)  It is also undisputed that by 2002 Ms. Dulany 

knew or suspected her injury was due at least in part to what she perceived as 

shortcomings in her investigation.  In 2002 Ms. Dulany suspected the Longmont 

Police Department, and even specifically Detective Faatz’s, failure to follow leads 

was a cause of her injuries.  Ms. Dulany expressed these beliefs to the press, to 
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Detective Faatz, and to Detective Faatz’s superior officer.  It is therefore not 

disputed that in 2002, and probably much earlier, Ms. Dulany was aware of her 

injury and either knew, or had reason to know through the exercise of reasonable 

diligence, her injury was wrongful and potentially caused by police negligence.  

Ms. Dulany “discovered” her “injury” by 2002 if not sooner.  She waited four 

years for concrete proof of a specific police failure to take action.  The CGIA bars 

her claim.   

The trial court’s adoption of a “solid information” standard entailing actual 

knowledge of specific wrongful and causative conduct is not supported by § 24-10-

109(1) and the guidance of case law.  Because the facts underlying Ms. Dulany’s 

realization of wrongful injury in 2002 are not in dispute and reflected in the trial 

court’s factual findings, this Court may determine as a matter of law that CGIA 

§ 24-10-109(1) bars the present action and dismissal is proper under C.R.C.P. 

12(b)(1). 

CONCLUSION 
 

 For the foregoing reasons, Defendant-Appellant Detective Laura Faatz 

respectfully requests this Court reverse the trial court’s March 3, 2009 Order and 

determine, as a matter of law, CGIA § 24-10-109, C.R.S. (2008), jurisdictionally 

bars Plaintiff-Appellee Renee Dulany’s present action. 
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