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PEOPLE'S RESPONSE TO COURT'S ORDER C-126 
SUPPRESSED FILING [P-087] 

This response is filed by the District Attorney for the 18th Judicial District. 

Due to issues regarding victim and witness privacy and safety, the People file the attached 
hereto as Suppressed and request that this pleading not be made part of the public court 

file. 

Background 

1. The Defendant filed Motion D-225, which seeks of materials to be 
produced pursuant to D-SDT-5 and D-SDT-6. The Defendant requested that Motion D-225 be 
suppressed in its entirety. The Defendant also sought permission from the Court to provide 
counsel for the individual who is the subject of the Defendant's pleading with copies ofthe 
pleading and the accompanying SDTs. 

2. The Court, in Order C- 126, stated that "only the accompanying attachments [to D-225] 
should be suppressed and that only the name of the individual about whom the records are sought 
should be redacted from the motion. The Court would redact the same identifying information 
from the subpoenas." The Court gave the parties an opportunity to respond and to submit 
proposed redactions by Friday, August 15, 2014. 

3. The People are concerned for the privacy and safety of the witness who is the subject of 
the Defendant's pleading. The People are also concerned about this witness's willingness 
and/or ability to continue to cooperate in the investigation and prosecution of this case if this 
witness's identity is compromised in any way. The People are also concerned that if the subject 
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matter ofD-225 is released to the public, that not only will this one particular witness's 
willingness to cooperate be compromised, but also that a release of the subject matter ofD-225 

· to the Court's · on D-225 also · the · of other witnesses 

the crimes charged in this case. 
For these reasons the People join in the Defendant's request to suppress D-225 and the 
Defendant's proposed redactions to D-SDT-5 and D-SDT-6. The People also join in the 
Defendant's request to provide counsel for the individual who is the subject of the Defendant's 
pleading with copies of the pleadings and accompanying SDTs. The undersigned has spoken 
with counsel for this individual witness, and counsel for this witness also requests that this Court 
either suppress the pleading in its entirety or, alternatively, requests that the Court redact the 
pleadings liberally to redact any information in the pleadings that might accidentally identify this 
individual to the public. 

4. The People also request that the Court wait to decide whether or not to release any of 
the pleadings until after the Court has an opportunity to be fully advised regarding D-225 and 
until such time as the Court rules on D-225. At such time, if the Court is inclined to release the 
information, the People request that the Court release only a further redacted version ofD-225 to 
the public. The People have attached a redacted version ofD-225 that attempts to both redact 
any identifying information about the individual, including gender identifying information and 
any other information conveying the individual's association with this case, along with other 
information that could be used to ascertain the identity of the individual. The attached redacted 
pleading also attempts to redact any reference to other information that is protected by both 
Colorado and Federal law. 

Legal Analysis 

5. The Court can either suppress D-224 or release a redacted version of the pleading that 
strikes the appropriate balance between the Defendant's right to a public trial, the public's right 
to access in this case, and the fair administration of justice in this case for victims and witnesses. 
The Sixth Amendment guarantees that "[i]n all criminal prosecutions, the accused shall enjoy the 
right to a ... public trial." U.S. Const. amend. VI. Additionally, under common law, the public 
has a general right of access to public records and documents, including those related to criminal 
proceedings. Nixon v. Warner Comms., Inc., 435 U.S. 589, 597 (1978). Likewise, under the First 
Amendment of the United States Constitution, the public has a right to attend public court 
proceedings and access certain judicial documents. Richmond Newspapers, Inc. v. Virginia, 448 
U.S. 555,580 (1980). 

6. Significantly, these rights of public access are not absolute, and courts have found that, 
under certain circumstances, these rights must yield to other legally protected interests, including 
witness privacy interests. See Press-Enter. Co. v. Superior Court of California, Riverside 
County, 464 U.S. 501,510 (1984) ("The presumption of openness may be overcome only by an 
overriding interest based on findings that closure is essential to preserve higher values and is 
narrowly tailored to serve that interest."); see also Anderson v. Home Ins. Co., 924 P.2d 1123, 
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1126 (Colo. App. 1996) (finding that courts may limit access to court files only "upon a finding 
that the harm to the privacy of a person in interest outweighs the public interest"); In re Bd. of 
County Com 'rs of County of Arapahoe, 95 P.3d 593, 599 (Colo. Ct. App. 2003), aff'd in part, 
rev 'din part sub nom. Denver Pub. Co. v. Bd. of County Com'rs of County of Arapahoe, 121 
P.3d 190 (Colo. 2005) (noting a party may challenge disclosure under CORA based upon the 
Constitutional right to privacy). 

7. Crime witnesses and victims have a right to personal privacy under the United States 
Constitution and common law. Whalen v. Roe, 429 U.S. 589, 599 (1977) (holding that the 
constitutional right to privacy includes an "individual interest in avoiding disclosure of personal 
matters"); see generally Judicial Conference Committee on Court Administration and Case 
Management, Report on Privacy and Public Access to Electronic Case Files, 
http://www.privacy.uscourts.gov/Policy.htm ("The authority to protect personal privacy and 
other legitimate interests in nondisclosure is based, like public access rights, in common law and 
constitutional principles."). This right is often termed the right to "informational privacy." 
Bloch v. Ribar, 156 F.3d 673, 683 (6th Cir. 1998). While neither the United States Supreme 
Court nor the Colorado Supreme Court has fully defined the contours of this right to 
informational privacy, the Colorado Supreme Court has held that the right does encompass the 
"power to control what we shall reveal about our intimate selves, to whom, and for what 
purpose." Martinelli v. Dist. Court In & For City & County of Denver, 612 P.2d 1083, 1091 
(1980). 

8. A witness's right to privacy is closely related to his or her right to access justice. All 
individuals, including crime witnesses, have a fundamental right to access the courts. See, e.g., 
Chappell v. Rich, 340 F.3d 1279, 1282 (11th Cir. 2003) ("Access to the courts is clearly a 
constitutional right, grounded in the First Amendment, the Article IV Privileges and Immunities 
Clause, the Fifth Amendment, and/or the Fourteenth Amendment."); Ryland v. Shapiro, 708 F.2d 
967,971 (51

h Cir. 1983) (noting that access to courts is a fundamental right). lfthe witness is not 
permitted to protect themselves and maintain privacy by having identifying information removed 
from the Court's public record, they will, in essence, be told that the price for cooperating in the 
investigation of a crime is the relinquishment of constitutional rights. A witness's simple act of 
exercising the right to access the criminal justice system simply does not require this. As the 
Supreme Court has acknowledged, when there are "privacy interests to be protected in judicial 
proceedings, the States must respond by means which avoid public documentation or other 
exposure of private information." Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 496 (1975). 

9. In contrast to the witness's strong privacy interest, the Court has very little interest in 
public disclosure apart from promoting the generalized right to public access. Both the United 
States Supreme Court and the Colorado Legislature have long recognized the legitimate and 
compelling state interest in protecting against crime. See Schall v. Martin, 467 U.S. 253, 264 
(1984) (citing past precedent for the proposition). Colorado also agrees that a state has a very 
significant interest in preventing crime. People v. Gross, 830 P.2d 933, 941 (Colo. 1992). See 
also, C.R.S. § 24-4.1-301 ("The general assembly ... declare[ d) that the full and voluntary 
cooperation of victims of and witnesses to crimes with state and local law enforcement agencies 
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as to such crimes is imperative for the general effectiveness and well-being ofthe criminal 
justice system of this state. It is the intent of this part 3, therefore, to assure that all victims of and 
witnesses to crimes are honored and protected by law enforcement agencies, prosecutors, and 
judges in a manner no less vigorous than the protection afforded criminal defendants.") 

10. If, however, the Court were to find that the state's generalized interest in public access is 
compelling, the witness's identity can be protected through the redactions suggested by the 
People. See generally, Freedom Colorado Info., Inc. v. El Paso County Sheriffs Dep 't, 196 P.3d 
892, 900 n.3 (Colo. 2008) (noting that redaction of an identity can be a proper way to carry out 
the General Assembly's intent under the CCJRA; an intent which is to favor disclosure 
"tempered by protection of privacy interests and dangers of adverse consequences at 
stake in the record's release"). 

Argument 

11. The Court's release of information that might tie this particular witness to any particular 
location and the Court's release of information that might tie the witness to any named 
individual, as well as the Court's release ofthe underlying subject matter of the D-225 is 
unnecessary to the resolution of the legal issues before the Court, and will inflict ongoing harm 
on the individual who is the · ofD-225. The harm is not · . The fact that an 

Especially in the internet age, if 
this information is released it could become part of the public record associated with the 
individual in This violation of privacy, 

There are strong public 
· · of a crime, and 

encouraging witnesses and victims No person 
should have that information released to the public simply because the person cooperated with 
law enforcement in a criminal investigation that to attract media attention. This 

· witness with law enforcement 
This witness has also 

the Defense and the Prosecution. 
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13. Despite the assertions ofDefense counsel cited in the Court's Order, this particular 
witness's name is not "out in the media" and this witness is "an unknown quantity" to the public. 
This case is certainly on track to go to trial, but trial is never certain in any case. Additionally, if 
this person was called as a witness at trial this witness would not until at least six 
months from this date. 

14. This Court should honor the important public policy considerations of both 
witness's to with the investi of a crime and 

People respectfully request that this Court either suppress D-225 in its entirety, or release a 
redacted version of D-225 that strikes an appropriate balance for the Defendant, the People, the 
public, and witnesses and victims. 

15. Additionally, ifthe Court is inclined to take argument on D-225 and any motions to 
quash submitted in response to D-225, the People request that the be instructed not to 
disclose information about this · 
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CERTIFICATE OF MAILING 

I hereby certify that I have deposited a true and correct copy of the foregoing in the Public 
Defender's Mailbox located at 6450 S. Revere Pkwy. Centennial CO 80111, addressed to: 

TAMARA BRADY, ESQ. 
DANIEL KING, ESQ. 
OFFICE OF THE PUBLIC DEFENDER 

~-;/is // t;/ 
Dated: u /!-~- // 1 

--~7;~~~~·~-------
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DISTRICT COURT 
ARAPAHOECOUNTY,COLORADO 
Court Address: Arapahoe County Justice Center 
7325 S. Potomac St., Centennial, CO 80112 

THE PEOPLE OF THE STATE OF COLORADO vs. 
Defendant: 

JAMES EAGAN HOLMES 

COURT USE ONLY 
Case Number: 

12CR1522 
Division/Ctrm: 

202 

COURT ORDER RE: PEOPLE'S RESPONSE TO COURT'S ORDER C-126 
[P-087] 

THE COURT, being fully advised, and being duly apprised ofthe relevant facts and law, 
hereby GRANTS the PEOPLE'S RESPONSE TO COURT'S ORDER C-126 [P-087]. 

Dated this ___ day of _____ , 2014 

BY THE COURT 

District Court Chief Judge Carlos A. Samour 
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