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REQUEST THAT PLEADING BE SUPPRESSED AND THAT ACCESS BE LIMITED 
TO COURT STAFF AND THE PARTIES 

Because this pleading is a response to Pleading P-77, which was filed suppressed, in an 
abundance of caution, the defense requests that the Court suppress this pleading. 

1. In preparation for the upcoming hearing on May 29, 2014, the defense has had an 
opportunity to further consider the prosecution's pleading P-77. While the defense believes that 
the majority of the prosecution's thoughts and requests are best addressed on the record during 
the hearing, the defense submits this written response to P-77 on the issues raised in paragraph 9, 
which requests that 10 minutes per side be allotted for individual voir dire, and paragraph 11, 
which asks the Court to "issue an instruction to the jury that states that the jury has a duty to 
deliberate, and for the Court to emphasize this instruction during all phases of the case, including 
the jury selection process, guilt phase of the trial, and penalty phase of the trial should there be 
any discussion to the contrary." 

2. The prosecution has proposed that the Court impose a time limit of ten minutes 
per side for questioning jurors during individual voir dire. See Motion P-77, paragraph 9. The 
defense objects to the Court placing arbitrary time limitations on the parties during individual 
voir dire. Some jurors will undoubtedly require only a short amount of time in order to be 
adequately examined and vetted. The process of adequately discerning other prospective jurors' 
ability to fairly and impartially serve in this case may take much longer. 
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3. "Part of the guarantee of a defendant's right to an impartial jury is an adequate 
voir dire to identify unqualified jurors." Morgan v. Illinois, 504 U.S.719, 729 (1992); see 
Rosales-Lopez v. United States, 451 U.S. 182, 188 (1981); Dennis v. United States, 339 U.S. 
162, 171-172 (1950); Morfordv. United States, 339 U.S. 258,259 (1950). "Without an adequate 
voir dire the trial judge's responsibility to remove prospective jurors who will not be able 
impartially to follow the court's instructions and evaluate the evidence cannot be fulfilled." 
Rosales-Lopez, 451 U.S. at 188. "Although the Constitution makes no mention of voir dire, the 
law recognizes the important role this process plays in ensuring the fair and impartial criminal 
jury mandated by the Sixth Amendment." United States v. Quinones, 511 F. 3d 289, 299 (2d. 
Cir. 2007). Adequate voir dire enables a capital defendant to exercise his constitutional right to 
an impartial jury by challenging prospective jurors for cause before a judge able to accurately 
rule on their removal. See Morgan, 504 U.S. at 729-730; Mu 'Min v. Virginia, 500 U.S. 415, 431 
(1991). 

4. In order to ensure that Mr. Holmes's constitutional rights are protected, the 
individual voir dire process cannot and must not be rushed. Placing arbitrary time limitations on 
counsel's ability to question prospective jurors will serve to undermine, not enhance the fairness, 
of these proceedings. 

5. As the New Jersey Supreme Court stated: 

Suffice it to state that voir dire in a capital cause should probe the 
minds of the prospective jurors to ascertain whether they hold 
biases that would interfere with their ability to decide the case 
fairly and impartially .... [A] court should avoid any artificial 
time limits on questioning by counsel. Here, the court imposed a 
"three minute rule," which limited counsel's questioning to three 
minutes. The record reflects that this limitation led to questioning 
that often was rushed and superficial. As long as counsel acts 
reasonably and responsibly, as counsel did here, voir dire should 
proceed uninhibited by any such artificial constraints. 

State v. Erazo, 594 A.2d 232,241 (N.J. 1991). 

6. With respect to the issue raised in paragraph 11 of the P-77, the defense reserves 
the right to address the issue of such a "duty to deliberate" instruction again at a later point in 
time when jury instructions in general are discussed, but files this response to put forth its 
position on this issue in writing as it pertains to instructing prospective jurors that they have a 
"duty to deliberate" during the jury selection process and prior to the jury's actual deliberations 
in this case. 

7. In Motion P-50, the prosecution asked this Court to order the defendant "not to 
argue or imply to jurors that they have no duty to deliberate, both during voir dire and the 
remainder of the trial." !d. at I. The Court granted this request over defense objection. The 
prosecution now takes this a step further, and asks the Court to affirmatively "issue" an 
instruction regarding the duty to deliberate during voir dire, and to "emphasize" this instruction 
during jury selection, among other phases of the trial. 
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8. First of all, while the prosecution does not propose that the Court use any specific 
language other than the "duty to deliberate," the defense's position is that providing prospective 
jurors with this directive, particularly out of context and during voir dire, has the potential to be 
stated in a way that is legally inaccurate as well as confusing as it applies to sentencing. 

9. Colorado courts have always emphasized that decision-making in a capital 
sentencing hearing is personal, individual, and moral. "Unlike the determination of guilt or 
innocence, which turns largely on an evaluation of objective facts, the question whether death is 
the appropriate sentence requires a profoundly moral evaluation of the defendant's character and 
crime." People v. Tenneson, 788 P .2d 786, 791 (Colo. 1990). For example, the instructions 
given in People v. 0 'Neill stated: 

Before imposing a death sentence, you must unanimously be 
convinced that death is the appropriate penalty for the defendant. 
Each of you must make your own individual assessment of 
whether the defendant shall be sentenced to death or to life in 
prison. Your decision should not be mechanical or mathematical. 
Your decision should be instead a reasoned judgment as to 
whether, in your individual assessment, in light of the totality of 
the circumstances presented in this case and under these 
instructions of law, the defendant should be sentenced to life in 
prison or to death. If you are not all convinced that death is the 
appropriate penalty, the sentence must be life imprisonment. 

Regardless of the findings you have made in steps one, two and 
three, you do not have to return a verdict of death. There is never a 
requirement that you must impose a death sentence in any 
situation. 

No juror should ever feel compelled to reach a verdict that is 
contrary to that juror's conscientious view of what the verdict 
should be in the case, under the law contained in the Instructions of 
the Court, just for the sake of reaching a unanimous verdict. 

803 P.2d 164, 178 (Colo. 1990). In O'Neill, the death sentence was reversed because these 
instructions did not even go far enough: they failed to tell each juror that he or she had to be 
convinced beyond a reasonable doubt before imposing a death sentence. Colorado has a 
compelling interest in favor of this individual, moral decision-making, and Colorado routinely 
enforces that compelling interest. Colorado's statute specifically permits, and is satisfied with, a 
non-unanimous verdict regarding the sentence in a capital case. See C.R.S. § 18-1.3-1201(2)(d). 
The United States Supreme Court has also recognized that it is each individual juror's obligation 
and duty to consider and give effect to mitigating evidence. See, e.g., McKoy v. North Carolina, 
494 U.S. 433, 442-43 (1990) ("Mills [ v. Maryland, 486 U.S. 367 (1988)] requires that each juror 
be permitted to consider and give effect to mitigating evidence when deciding the ultimate 
question whether to vote for a sentence of death."). Thus, baldly instructing the jury at the point 
of jury selection that it has a "duty to deliberate" during sentencing without providing any further 
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context may wrongly suggest to prospective jurors that they are required to return a unanimous 
sentencing verdict. 

10. Moreover, regardless of the propriety of the content of any such instruction, Mr. 
Holmes objects to the timing of such an instruction. There is no legal support for the notion that 
it would be proper for the Court to give this type of instruction in a capital case during jury 
selection, before the jury has even begun to deliberate. Indeed, it would be totally improper for 
this Court to provide and emphasize such an instruction before the jury has received any other 
instructions or has even begun to deliberate in this case. 

11. The prosecution is essentially arguing that the Court provide a modified Allen 
charge to the jury before the jury is even empaneled. No Colorado case has ever sanctioned or 
encouraged such a practice. 

12. The Colorado Supreme Court has emphasized that even for a regular trial case in 
which the death penalty is not sought, 

There is a compelling concern that the jury not be coerced into 
rendering a verdict. A court cannot sanction a verdict 'which is 
reached by some members of the jury sacrificing their 
conscientious opinions merely for the sake of reaching an 
agreement.' 

People v. Schwartz, 678 P.2d 1000, 1012 (Colo. 1984) (quoting Lowe v. People, 175 Colo. 491, 
494,488 P.2d 559, 561 (1971)). 

13. Thus, even in a regular guilt-innocence trial case in which the juror's individual 
moral judgment does not bear on the questions it does in a death penalty sentencing hearing, the 
Colorado Supreme Court has historically disfavored this instruction. The use notes to the 
Colorado Jury Instruction (COLJI 38: 14) state unmistakably: "This instruction should only be 
used if it appears that a jury has been unable to agree." Of course, in the context of a capital 
sentencing hearing, this would never apply because there is no requirement for unanimity on a 
L WOP verdict, so non-unanimity would conclude deliberations. 

14. In Colorado, Allen instructions are disfavored. People v. Watson, 53 P.3d 707, 
713 (Colo. App. 2001): "[a] prerequisite to giving such a modified-Allen instruction is that the 
trial court inquire of the jurors whether further deliberations would be productive." !d., citing 
People v. Raglin, 21 P.3d 419, 423 (Colo.App.2000). In Watson, the Court set forth the 
standards and prerequisites for such an instruction: 

Upon receiving information that a jury cannot agree on a verdict, a 
trial court may not give an instruction with a potentially coercive 
effect, but may, in its discretion, give a 'modified-Allen' 
instruction. Such an instruction informs the jurors that: (1) jurors 
have a duty to consult with one another and to deliberate with a 
view to reaching an agreement if it can be done without violence to 
individual judgment; (2) each juror must decide the case for 
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himself or herself, but only after impartial consideration with 
fellow jurors; (3) in the course of deliberation, a juror should not 
hesitate to re-examine his or her own views and change an opinion 
if convinced it is erroneous; and ( 4) no juror should surrender an 
honest conviction as to the weight and effect of the acts solely 
because of the opinion of fellow jurors or for the mere purpose of 
returning a verdict. Allen v. People, 660 P .2d 896, 898 
(Colo.1983); see CJI-Crim. 38:14 (1983). 

Watson, 53 P.3d at 713. See also People v. McNeely, 222 P. 3d 370, 375 (Colo. App. 2009) 
("While an Allen-type instruction is designed to avoid the societal costs of retrial, ... those 
societal savings cannot come at the expense of coercing individual jurors to surrender their 
honest convictions." (internal citations and quotations omitted)). 

15. The United States Supreme Court has also recognized that when the court requires 
further deliberations even though a jury considers itself to be genuinely deadlocked, "there exists 
a significant risk that a verdict may result from pressures inherent in the situation rather than the 
considered judgment of all the jurors." Arizona v. Washington, 434 U.S. 497, 509 (1978). 

16. The bottom line is that, in Colorado, such an instruction cannot be given unless 
the jury has deadlocked during deliberations, and even then it is disfavored, and there is only 
precedent for giving such an instruction at the merits phase of a case. There is simply no 
Colorado authority for giving - especially in a capital case -- a pre-deliberation Allen instruction 
- especially one that applies to sentencing - like the type the State suggests. Rather, there is an 
unbroken line of noncapital Colorado cases that say in no uncertain terms that a prerequisite to 
giving of an Allen instruction is a deadlocked jury. 

17. For these reasons, the defense requests that this Court deny the prosecution's 
request to instruct prospective jurors during jury selection that they have a duty to deliberate. 
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Mr. Holmes files this response, and makes all other motions and objections in this case, 
whether or not specifically noted at the time of making the motion or objection, on the following 
grounds and authorities: the Due Process Clause, the Right to a Fair Trial by an Impartial Jury, 
the Rights to Counsel, Equal Protection, Confrontation, and Compulsory Process, the Rights to 
Remain Silent and to Appeal, and the Right to be Free from Cruel and Unusual Punishment, 
pursuant to the Federal and Colorado Constitutions generally, and specifically, the First, Fourth, 
Fifth, Sixth, Eighth, Ninth, Tenth, and Fourteenth Amendments to the United States 
Constitutions, and Article II, sections 3, 6, 7, 10, 11, 16, 18, 20, 23,25 and 28 ofthe Colorado 
Constitution. 

Daniel King (No. 26129) 
Chief Trial Deputy State Public Defender 

~---
Kristen M. Nelson (No. 44247) 
Deputy State Public Defender 

Dated: May 23, 2014 

Tamara A. Brady (No. 20728) 
Chief Trial Deputy State Public Defender 
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I hereby certify that on ___ 'fj::..._.L_JI-~--=---3,___.-L ___ , 2014, I 

mailed, via the United States Mail, 
-- faxed, or 
~hand-delivered 

a true and correct copy of the above and foregoing document to: 

George Brauchler 
Jacob Edson 
Rich Orman 
Karen Pearson 
Lisa Teesch-Maguire 
Office of the District Attorney 
6450 S. Revere Parkway 
Centennial, Colorado 80111 
Fax: 720-874-8501 
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