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The Denver County Plaintiffs hereby oppose the State’s Emergency Motion for 

Injunction Pending Appeal to Prevent Denver Clerk & Recorder from Issuing Same-Sex 

Marriage Licenses. 

INTRODUCTION 

The State’s motion represents an extraordinary moment in litigation.  Only two days ago, 

this Court found that the Marriage Bans “violate plaintiffs’ due process and equal protection 

guarantees under the Fourteenth Amendment to the U.S. Constitution” and that the “State’s 

professed governmental interest was a mere pretext for discrimination against same-sex 

marriages created ‘post hoc in response litigation.’”  Summary Judgment Order at 48, 40.  

Having secured only the narrow procedural victory of a stay, the State now requests this Court to 

take the further, and extraordinary, step of requiring the Denver County Clerk and Recorder to 

continue to violate the constitutional rights of same-sex couples.  Though the State casts its 

request as an attempt to enforce the Court’s stay, the question of whether county clerks must 

refuse to issue marriage licenses to same-sex couples and continue to enforce an unconstitutional 

law has never been presented to this Court. 

Though the State has improperly brought this motion under C.R.C.P. 62(c), the State’s 

motion is in reality yet another attempt to belabor the briefing and ignore the existing rulings 

surrounding this issue.  This identical issue was submitted to and ruled on by the Boulder County 

Court where Judge Hartman denied the State’s request for preliminary injunctive relief and 

allowed the Boulder Clerk and Recorder to continue issuing marriage licenses.   

The State’s motion for emergency injunctive relief lacks any legal foundation.  First, the 

Court’s Order does not require clerks to continue to violate the constitutional rights of same-sex 

couples and Rule 62(c) does not allow the Court to enter a new order addressing new issues.  

Second, the State’s motion is procedurally improper as no appeal has been taken and so Rule 
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62(c) does not apply.  In addition, the State ignores the Rathke standard and the high burden it 

must meet for an injunction.  When given an opportunity to meet the Rathke standard recently in 

Boulder, the State failed.  There the State failed to show any immediate, and irreparable injury if 

marriage licenses were issued, instead presenting only speculation.  Further, as in the Boulder 

County, the State cannot show that granting an injunction would serve the public interest or that 

the balance of equities favor an injunction.  The State’s requested remedy will not further any of 

its concerns regarding uniformity and, instead, will only exacerbate the legal chaos by creating a 

situation where certain clerks are forbidden from issuing marriage licenses to same-sex couples 

while others are permitted to.  The Court should end this confusion and chaos and lift its stay, 

enjoining the State from enforcing the Marriage Bans and implementing the remediation 

requirements ordered by Judge Hartman. 

ARGUMENT 

I. The State’s Motion Lacks Any Legal Foundation 

On June 9, 2014, this Court issued the following order: 

The Court holds that the Marriage Bans violate plaintiffs’ due process and equal 

protection guarantees under the Fourteenth Amendment to the U.S. Constitution.  

The existence of civil unions is further evidence of discrimination against same-

sex couples and does not ameliorate the discriminatory effects of the Marriage 

Bans.  Denver Plaintiffs’ claims against Governor Hickenlooper are dismissed 

without prejudice.  The Court’s Judgment is stayed pending a resolution of the 

issue on appeal. 

Summary Judgment Order at 48.  While both the Denver County Plaintiffs and the Adams 

County Plaintiffs requested a permanent injunction against enforcement of the Marriage Bans, 

see Denver Cnty. Pls.’ Compl. Prayer for Relief ¶¶ 3-4; Adams Cnty. Pls.’ Compl. ¶ 52, the 

Court explicitly declined to rule on the requested injunctions.  Summary Judgment Order at 45 

(“This Court has found the Marriage Bans unconstitutional but has not issued an injunction, 

mandatory or otherwise.”).   
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A. The Court’s Order Does Not Require Clerks to Continue to Violate the 

Constitutional Rights of Same-Sex Couples 

The State’s motion suffers from a fundamental error of law:  its belief that in staying 

enforcement of its Order ruling the Marriage Bans unconstitutional, the Court has affirmatively 

ruled that the Denver Clerk cannot issue marriage licenses to same-sex couples and must 

continue violating their constitutional rights while the State attempts to prevent appeal of this 

case.  See Mot. at 3 (“The Denver Clerk and Recorder has acted directly contrary to this Court’s 

decision to issue a stay.”); State’s Resp. to Mot. to Amend Judgment at 2 (asking the Court to 

rule, under the guise of requesting an amendment to the Court’s order, that:  “The Defendants 

shall not issue or allow the issuance of marriage licenses to same gender couples while the stay 

remains in place.”); infra at § I.B.
1
  While the State conflates these issues in its Motion, it 

represented to Judge Hartman in Boulder County that the issues decided by this Court are 

completely separate from the question of whether a county clerk should be prevented from 

issuing marriage licenses to same-sex couples: 

This request for a preliminary injunction raises important questions about the rule 

of law in Colorado.  It does not, however, raise the undeniably important question 

of whether same-sex couples have constitutional rights to marriage.  Conflating 

these issues, Clerk Hall justifies her disobedience of state law (and the Colorado 

Constitution) by predicting that same sex-couples will ultimately prevail in 

establishing a federal constitutional right to same-sex marriage.  This is the wrong 

legal question for this court to consider.  That issue is currently being litigated in 

both state and federal court, where it will be properly resolved under our court 

system.  The question here is whether, before the judicial system reaches that 

                                                 
1
 The State’s argument also conflates different types of injunctions.  As the Colorado Supreme Court explained, an 

“injunction is generally a preventative and protective remedy, aimed at future acts; it is not intended to redress past 

wrongs.”  Snyder v. Sullivan, 705 P.2d 510, 513 (Colo. 1985) (for clarity, the Denver County Plaintiffs refer to this 

typical injunction as a “preventative injunction”).  The Court recognized, however, a second type of injunction:  “a 

mandatory injunction may require the parties to perform affirmative acts . . . .”  Id. at 514 n.5.  In this case, the 

plaintiffs requested a mandatory injunction, affirmatively requiring the Denver County and Adams County clerks 

(and through the State, all clerks) to issue marriage license to same-sex couples.  The State, on the other hand, 

through its motion seeks a preventative injunction, asking the Court to require the Denver Clerk to stop issuing 

marriage licenses.  Mot. at 3.  Accordingly, the Court’s denial of the mandatory injunction sought by the Plaintiffs is 

quite distinct from the preventative injunction the State now seeks.  That the Court ruled that the Denver Clerk is not 

required to issue marriage licenses to same-sex couples pending appeal is not the equivalent of forbidding her from 

doing so. 
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resolution, Clerk Hall has the discretion to ignore state law.  The law on this 

question is resoundingly against Clerk Hall’s un-authorized [sic] issuance of 

licenses. 

Denver Clerk’s Resp. Ex. A (emphasis added).  Quite simply, the question of whether the 

Denver Clerk must continue to violate same-sex couples’ Constitutional rights has never been 

before this Court and the State cannot use Rule 62 to seek such an order.  See Rivera v. Civil Svc. 

Comm’n of the City and Cnty. of Denver, 529 P.2d 1347, 1348 (Colo. App. 1974) (Rule 62(c) 

“does not give the trial court authority to enter an order which alters the rights granted, or created 

by the original order”).   

B. The State Cannot Invoke Rule 62(c) Because No Notice of Appeal has Been Filed 

In addition to improperly invoking Rule 62(c) to ask the Court to rule on a new issue, the 

State’s motion fails because the procedural posture of this case does not meet the requirements of 

Rule 62(c), which states: 

When an appeal is taken from an interlocutory or final judgment granting, 

dissolving, or denying an injunction, the trial court in its discretion may suspend, 

modify, restore, or grant an injunction during the pendency of the appeal upon 

such terms as to bond or otherwise as it considers proper for the security of the 

rights of the adverse party. 

C.R.C.P. 62(c) (emphasis added).  Thus, the rule explicitly requires an appeal to be “taken” 

before the rule can be invoked.  See also Rivera, 529 P.2d at 1348 (“when an appeal has been 

perfected, the trial court is without jurisdiction to make further orders in the cause relative to the 

order or judgment appeals from. . . .  [W]hen the order appealed from is an injunction, the trial 

court, under C.R.C.P. 62(c), in its discretion may suspend, modify, restore, or grant an injunction 

during the pendency of an appeal . . . .”) (emphasis added, quotation marks and citations 

omitted).  Simply put, no appeal has been taken.  While the State represented to this Court that a 

stay of its judgment was proper because “the parties will seek [an appeal] on an expedited basis,” 

Mot. to Stay at 2, the State has since represented to the parties that it will seek to prevent 
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appellate review of this Court’s opinion.  See Ex. 1 (“[T]here does not appear to be any 

conceivable reason for any appellate court in Colorado to expend judicial resources on an appeal 

of these cases . . . .”).
2
  Whether or not the State intends to appeal this Court’s ruling, no appeal 

has been taken at this juncture and, the State’s attempt to invoke Rule 62(c) is without merit. 

II. The State Cannot Otherwise Meet the Requirements for an Injunction 

While the State is seeking the issuance of an injunction against the Denver Clerk, it has 

once again failed to inform the Court of or address the requirements for issuance of an injunction 

in Colorado.  Compare Mot. (failing to mention Rathke or the applicable factors) with Mot. to 

Stay (failing to mention Romero or its factors).  To obtain emergency preliminary injunctive 

relief, the State must satisfy the six-part Rathke test.  See Rathke v. MacFarlane, 648 P.2d 648, 

653–54 (Colo. 1982) (requiring that “1) the action has a reasonable probability of success on the 

merits; 2) a danger of real, immediate, and irreparable injury exists that may be prevented by 

injunctive relief; 3) there is no plain, speedy, and adequate remedy at law; 4) there is no 

disservice to the public interests if the injunction is granted; 5) the balance of equities favors the 

injunction; and 6) the injunction will preserve the status quo pending a trial on the merits.”).  In 

asking for an injunction, the State has a “high burden” which it must meet with substantial and 

competent evidence.  See People v. Hall, No. 2014CV30833, Order:  Denying Motion for 

Temporary Restraining Order and Preliminary Injunction with Further Orders to Protect Affected 

Parties, at 3 (Boulder Co. Dist. Ct. July 10, 2014) (attached as Ex. 3); Network Telecomm. Inc., v. 

Boor-Crepeau, 790 P.2d 901, 903 (Colo. App. 1990) (trial court’s discretion to issue a 

preliminary injunction “is predicated upon its examination of substantial competent evidence 

presented” and “[t]he erroneous exclusion of evidence will result in reversal if the exclusion 

                                                 
2
 Despite its contrary representation to the Court, the State has failed to make any effort to inform this Court of its 

change of position.  It appears that the State’s plan is to abandon attempts to defend the Marriage Bans on the merits 

and, instead, to attempt to use procedure to continue to deny same-sex couples their constitutional rights for as long 

as possible.   
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affected a substantial right of a party”).  The State has submitted no evidence to support its 

request for the “extraordinary remedy” of an injunction.  Ex. 3 at 4 (citing Rathke, 648 P.2d at 

651). 

The State continues to assert that County Clerks Hall and now Johnson, are wreaking 

chaos and confusion by issuing of marriage licenses to same-sex couples.  See State’s Reply at 3.  

But the State has not and cannot meet its burden to issue an injunction to prohibit Clerks Hall 

and Johnson from issuing licenses.  By seeking an injunction before this Court, the State seeks to 

relitigate an identical issue that was only yesterday resolved by the District Court in Boulder.  

Contrary to the State’s assertion, these matters are hardly “unrelated.”  See State’s Reply at 3.  

Judge Hartman’s well-reasoned and thorough opinion found, after holding a three hour 

evidentiary hearing with several witnesses, that the State simply failed to meet its burden on four 

of the six Rathke factors governing the grant of an injunction and, most importantly, could not 

“identify specific irreparable harm, offering only speculation.”  Ex. 3 at 7.   

In order to grant the State the relief it seeks before this Court, the Court will have to make 

findings that directly contradict Judge Hartman’s.  Although the Denver Plaintiffs urge this Court 

to also hold a full evidentiary hearing on these important issues before granting the State the 

injunction it seeks, in the event the Court declines to hold such a hearing, judicial economy 

counsels that it should adopt Judge Hartman’s reasoned findings on these identical questions.  As 

the State advocated in its motion for consolidation of the Denver Plaintiffs claims with the 

Adams’ County Plaintiffs’, efficiency is also served by the avoidance of inconsistent rulings on 

identical issues.  See State’s Reply in Support of Consolidation at 1; see also Reynolds v. Cotton, 

274 P.3d 540, (Colo. 2012) (issue preclusion doctrine is “designed to relieve parties of multiple 

lawsuits, conserve judicial resources, and promote reliance on the judicial system by preventing 

inconsistent decisions”) (quotation omitted).    
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A. The State Cannot Show Harm, Let Alone Immediate, and Irreparable Injury 

Which May Be Prevented by Issuing an Injunction 

At the recent three-hour evidentiary hearing, the Boulder County Court found that the 

State repeatedly failed to meet its burden to establish the elements necessary to obtain a 

preliminary injunction under Rathke.  See Ex. 3 at 5.  In particular, Judge Hartman found that the 

State failed to provide any evidence of “the danger of real, immediate, and irreparable injury 

which may be prevented by injunctive relief, specifically noting that 1) there is no harm to the 

people of Colorado by the mere existence of same-sex marriages; 2) there is no tangible harm to 

the people of Colorado caused by Clerk Hall’s disobedience of state law and orders by the State; 

3) the State failed to show that the continued issuance of invalid same-sex marriage licenses 

harms the State by forcing other divisions of the State to determine the legal validity of the 

improperly issued licenses, in fact, evidence is to the contrary; and 4) there is no evidence of 

harm either to the couples who received marriage licenses or to third parties.  See Ex. 3 at 7-12. 

B. The State Has Access to a Plain, Speedy, and Adequate Remedy at Law 

Judge Hartman concluded that an adequate remedy existed at law to identify and inform 

couples married by Clerk Hall should their licenses ultimately be invalidated.  As to the 

procedural mechanisms of issuing marriage licenses to same-sex couples, Clerk Hall testified in 

Boulder that there exists a simple solution that mitigates any concern of the State.  Clerk Hall’s 

proposed solution was adopted by the Court, who instructed the Clerk to “identify all same-sex 

marriages and convey the information as part of her monthly reporting to the Colorado 

Department of Public Health and Welfare, Center for Health and Environmental Information and 

Services, as well as to the Boulder County Vital Records Office in order to reduce any risk of 

irreparable harm.”  Id. at 11.  
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C. Granting an Injunction would Disserve the Public Interest and the Balance of the 

Equities do Not Favor an Injunction 

As this Court has already found, Colorado’s Marriage Bans violate both the Due Process 

and Equal Protection Clauses of the Constitution.  The public interest in avoiding the continued 

Constitutional violation of denying Coloradans their fundamental rights outweighs the public 

interest in adhering to a law which has become all but a nullity.  See Ex. 3 at 22; Awad v. Ziriax, 

670 F.3d 1111, 1132 (10th Cir. 2012) (“While the public has an interest in the will of the voters 

being carried out . . . the public has a more profound and long-term interest in upholding an 

individual's constitutional rights.”) (quotation omitted). 

III. Contrary to the State’s Assertions, an Injunction Will Exacerbate the Harm to the 

Public 

Attorney General Suthers responded to yesterday’s resounding defeat in Boulder by 

saying, in part: “It is paramount that we have statewide uniformity on this issue and avoid the 

confusion caused by differing county-by-county interpretations of whether same-sex marriage is 

currently recognized.  Therefore, we will act swiftly in an attempt to prevent a legal patchwork 

quilt from forming.”  July 10, 2014 Press Release: COLORADO ATTORNEY GENERAL 

REACTS TO BOULDER COUNTY COURT RULING REGARDING ISSUING OF SAME-

SEX MARRIAGE LICENSES, https://www.coloradoattorneygeneral.gov/, attached as Ex. 2.   

The Attorney General’s concerns regarding uniformity could more easily and efficiently 

be addressed if the Court lifted its stay, enjoining the State from enforcing the Marriage Bans 

while implementing the remediation requirements ordered by Judge Hartman.  See Ex. 3 at 11.  

Currently, because Colorado law does not require its citizens be married in the county in which 

they reside, same-sex couples who either live in Boulder, Denver, or Pueblo Counties, or have 

the means to travel to one of those counties, can secure marriage licenses.  Same-sex couples in 

other counties cannot.  The State has already tried, and failed, to enjoin Boulder County from 
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issuing licenses and, as discussed above, its attempt to do so here must fail.  Right now, the 

remaining clerks must decide if they will issue marriage licenses to same-sex couples, risking 

suit from the state, or refuse and risk suit from private parties.
3
  The State’s insistence on keeping 

same-sex couples from marrying, regardless of the validity of the Marriage Bans, has created real 

and tangible hardships for its gay and lesbian citizens who cannot exercise their constitutional 

right to marry and created instability and uncertainty.  Lifting the stay here would eliminate the 

need for continued litigation in Boulder County (and likely Pueblo County) as well as in the 

federal district court and would promote the orderly administration of justice by permitting the 

parties to focus on the merits of the Court’s ruling on appeal. 

The remedy sought by the State here will not further any of these goals.  If the State is 

successful, the Denver and Adams County clerks will be banned from issuing marriage licenses 

while the Boulder and Pueblo County clerks would continue to issue marriage licenses.  The 

remaining clerks would still have to make the Sophie’s choice of a suit by the State or a suit by 

private plaintiffs.  Like the Tenth Circuit, it was a tremendous step forward for this Court to 

invalidate Colorado’s (and Utah’s) laws banning same-sex marriage and deeming such laws 

unconstitutional.  Given the fast pace and “shifting-sands” of this legal landscape, see Ex. 3 at 1, 

in light of the Boulder County Court’s denial of the State’s Requested Injunctive Relief, this 

Court should consider the chaos and confusion that has arisen since the Stay of its ruling.  As 

county clerks continue (and new clerks begin) to issue marriage licenses to same-sex couples, the 

State will continue to rehash the same arguments that failed in Boulder.  Instead of allowing that 

process to repeat, the Court should instead simply enjoin enforcement of the Marriage Bans and 

require implementation of the same reporting and identification standards set forth by Judge 

Hartman when issuing marriage licenses for same-sex couples. 

                                                 
3
 The City and County of Denver and Jefferson County were recently named defendants in a federal litigation.  See 

State’s Notice of Related Case.   
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CONCLUSION 

For these reasons, the State’s motion should be denied. 

 

DATED this 11th day of July, 2014. 

 

 s/ John McHugh    

John M. McHugh, #45456; jmchugh@rplaw.com 

Anthony L. Giacomini, # 26057; agiacomini@rplaw.com 

Amy R. Gray, #40814; agray@rplaw.com 

Michael Kotlarczyk, #43250; mkotlarczyk@rplaw.com 

Tess Hand-Bender, #42681; thandbender@rplaw.com 

Jason M. Lynch, #39130; jlynch@rplaw.com  

REILLY POZNER LLP 

1900 16th Street, Suite 1700 

Denver, CO 80202 

 

Marcus Lock, #33048; mlock@lawoftherockies.com 

LAW OF THE ROCKIES 

525 North Main St. 

Gunnison, Colorado 81230 

 

Ann Gushurst, #29187; ann@ggfamilylaw.com 

Gutterman Griffiths PC 

10375 Park Meadows Blvd., Suite 520 

Littleton, Colorado 80124 

 

ATTORNEYS FOR PLAINTIFFS 

  



11 

CERTIFICATE OF SERVICE 

 I hereby certify that on this 11th day of July, 2014 I electronically filed the foregoing 

through ICCES which will send notification of such filing to the following: 

 

Jack Finlaw 

Benjamin Figa 

Governor’s Office of Legal Counsel 

121 State Capitol 

Denver, CO 80203 

Jack.finlaw@state.co.us  

Ben.figa@state.co.us  

 

Attorneys for Gov. John W. Hickenlooper, Jr. 

 

Dan Domenico 

Michael Francisco 

Kathryn Starnella 

Colorado Attorney General’s Office 

1300 Broadway, 10
th

 Floor 

Denver, CO 80202 

Dan.domenico@state.co.us  

Michael.francisco@state.co.us  

Kathryn.starnella@state.co.us  

 

Attorneys for the State of Colorado 

 

Wendy Shea 

Denver City Attorney’s Office 

1437 Bannock St. 

Denver, CO 80202 

Wendy.shea@denvergov.org  

 

Attorney for Debra Johnson, Clerk and 

Recorder for the City and County of Denver 

Ralph Ogden 

M. Anne Wilcox 

Wilcox & Ogden, P.C. 

160 Lafayette Street 

Denver, CO 80218 

 

Professor Thomas Russell 

1001 16
th

 Street B180 # 175 

Denver CO 80265 

 

Attorneys for the Adams County Plaintiffs 

Marcus Lock 

LAW OF THE ROCKIES 

525 North Main Street 

Gunnison, Colorado 81230 

Ann Gushurst 

GUTTERMAN GRIFFITHS PC 

10375 Park Meadows Blvd., Suite 520 

Littleton, Colorado 80124 

 

 

      s/ Janie Cohen    

      Janie Cohen 

 

Pursuant to C.R.C.P. 121, Section 1-26, a printed copy of this document with original 

signatures will be maintained by Reilly Pozner LLP and made available for inspection upon 

request. 
 

 

 


