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Joseph B. Blake, (the “Petitioner™), a registered elector of the State of
Colorado, through his counsel, Fairfield and Woods, P.C., respectfully petitions
this Court pursuant to section 1-40-107(2), C.R.S. (2007) to review the action of
the Ballot Title Setting Board (the “Title Board”) with respect to the setting of the
title, ballot title, and submission clause for Proposed Initiative 2007-2008 #93
(unofficially captioned by legislative staff for tracking purposes, “Safe
Workplace™).

L Actions of the Ballot Title Setting Board

The Title Board conducted its initial public meeting and set title for
Proposed Initiative 2007-2008 #92 on May 7, 2008. On May 14, 2008, Petitioner
field a Motion for Rehearing (the “Motion™), pursuant to section 1-40-107(2). By
a vote of two to one, the Motion was denied on May 21, 2008. Petitioner hereby
seeks a review of the final action of the Title Board with regard to Proposed
Initiative 2001-2008 #93 (the “Initiative”).

II.  Issues Presented
l. Whether the proposed initiative violates the single subject requirement

of Colo. Const. art. V, § 1(5.5) and Colo. Rev. Stat. § 1-40-106 and § 1-40-106.5.



2. Whether the initiative’s title, ballot title, and submission clause are
misleading, confusing, insufficient, unclear, and fail to reflect the initiative’s true
meaning and intent.

III. Supporting Documentation

As required by section 1-40-107(2), a certified copy of the Petition, with the
titles and submission clause of the proposed initiative, together with a certified
copy of the Motion and the rulings thereon, are submitted with this Petition.

IV. Relief Requested

Petitioner respectfully requests this Court to reverse the actions of the Title
Board with directions to decline to set a title and return the Proposed Initiative
2007-2008 #93 (“Safe Workplace™) to the proponents.

Respectfully submitted this 27" day of May, 2008.

FAIRFIELD AND WOODS, P.C.
. N E
.Dodglas J. Friednash, #18128

M. Tanner #16233
Susan F. Fisher, #33174

y

Petitioner’s Address:
1445 Market Street
Denver, CO 80202



CERTIFICATE OF SERVICE

I hereby certify that on the 27™ day of May, 2008, a true and correct coy of
the foregoing PETITION FOR REVIEW OF FINAL ACTION OF BALLOT
TITLE SETTING BOARD CONCERNING PROPOSED INITIATIVE 2007-
2008 #93 (“SAFE WORKPLACE”) was placed in the United States mail,
postage prepaid, to the following:

Michael J. Belo

370 Seventeenth Street
Republic Plaza, Suite 4800
Denver, Colorado 80202

Maurice G. Knaizer, Esq.
Deputy Attomey General
Colorado Department of Law
1525 Sherman Street, 6™ Floor

Denver, CO 80203 M
/ a Houston




RECEIVED
MAY £ 3 2008

FAIRFIELD & WoODS, ..
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DEPARTMENT OF
STATE

CERTIFICATE

I, MIKE COFFMAN, Secretary of State of the State of Colorado, do hereby certify that:

the attached are true and exact copies of the text, motion for rehearing, titles, and the rulings thereon
of the Title Board on Proposed Initiative *“2007-2008 #93”. . . ... ... ... ... ... ... .

/ ..... IN TESTIMONY WHEREOF | haveuntosetmyhand . .................
and affixed the Great Seal of the State of Colorado, at the
City of Denver this 23" day of May, 2008.

SECRETARY OF STATE
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Be it Enacted by the Pegple of the State of Colorado:

Part 1 of article 2 of title 8, Colorado Revised Statutes, is amended BY THE ADDITION
OF A NEW SECTION to read:

8-2-124. Safe workplace, (1) IT |5 THE POLICY OF THIS STATE THAT EVERY
EMPLOYEE SHOULD WORK IN A SAFE AND HEALTHY WORK ENVIRONMENT.

2) EVERY EMPLOYER v THIS STATE SHALL PROVIDE A SAFE AND HEALTHY
WORKPLACE FOR ITS EMPLOYEES,

SUFFERING, EMOTIONAL DISTRESS, INCONVENIENCE, MENTAL ANGUISH, LOSS OF ENJOYMENT OF
LIFE, AND OTHER NONPECUNIARY LOSSES, PROVIDED THAT THE EMPLOYEE SHALL NOT BE ENTITLED
TO A DOUBLE RECOVERY FOR THE SAME LOSSES FOR WHICH THE EMPLOYEE HAS ALREADY BEEN

COMPENSATED UNDER THE WORKERS’ COMPENSATION ACT.

C)) “EMPLOYER” AND “EMPLOYEE” SHALL HAVE THE MEANINGS SET FORTH IN
SECTION 8-4-101, EXCEPT THAT THIS SECTION SHALL APPLY ONLy TO EMPLOYERS THAT
REGULARLY EMPLOY TEN OR MORE EMPLOYEES IN THE STATE OF CoLorabpo.

RECEIVED

APR2 5 2008 |
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Republic Plaza, Syite 4800
Denver, Colorado 80202-5608

7 Tetephone: 303/325-0800
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Direct Dial: 3003/592-8313
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April 25, 2008

SECRETARY OF STATE
Mi ke Coffman VIA HAND DELIVERY
Co lorado Secretary of State
17Q0 Broadway, Suite 270

Dexver, CO 80290
Rez  Proposed Initiative Measure 2007-2008 493 concerning safe workplaces

Dear Mr. Coffman:

Emest L. Duran, Jr., President Bradley Johnston

United Food & Commercia) Workers, Local 7 7047 South Davies Street
7760 West 38" Avenue, Suite 400 Littleton, CO 80120

Wheat Ridge, CO 80033 Telephone: (303) 798-9638

Telephone: (303) 425-0897 E-mail; easbjohnston@msn.com
E-mail: eduran@ufew?.com

Please direct all Correspondence related to thjs initialive to me. Thanks for your
cooperation and consideration, .

Sincerely,

BERENBAUM, WEIN?}ENK & EASON, P.C.

MIB:rBA Michael J. Belo
Enclosure: Proposed Initiative Measure 2007-2008 #93
GES Ermest [.. Duran, Jr.

Bradley Johnston

HADocsiClient ] abor LCWh Rallot tnitratives 2008:Sec ol StaterCover letter (#93-Snje Waorkplace).doe ( MIB) 4:2572008
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COLORADO TITLE SETTING BOARD SECRETARY OF STATE

In re Proposed Initiative 2007-2008 # 93 (“Safe Workplace™')

MOTION FOR REHEARING

On behalf of Joseph B. Blake, a registered elector of the State of Colorado, the
undersigned hereby files this Motion for Rehearing in connection with the Proposed Initiative
2007-2008 #93 (“Safe Workplace”, hereinafter described as the “Initiative™) which the Title

Board (“Board”) heard on May 7, 2008.

A. The Initiative violates the Single Subject Requirement.

An initiative violates the single subject requirement when it relates to more than one
subject and has at least two distinct and Separate purposes which are not dependent upon or
connected with each other. See In re Title, Ballot Title & Submission Clause & Summary Jor
1999-2000 #258(4), 4 P.3d 1094, 1097 (Colo. 2000) (“Implementing provisions that are directly
tied to an initiative’s central focus are not separate subjects.”) The purpose of the single-subject
requirement for ballot initiatives is two-fold: to forbid the treatment of incongruous subjects in
order to gather support by enlisting the help of advocates of each of an initiative’s numerous

measures and “to prevent surprise and fraud from being practiced L;;on voters.” See C.R.S. § 1-

40-106.5(e)(, I0).

Unofﬁcnally captioned “Safe Workplace” by legislative staff for tracking purposes. Such
caption is not part of the titles set by the Board.



An initiative with multiple subjects may not be offered as a single subject by stating the
subject in broad terms. See In the Matter of the Title, Ballot Title and Submission Clause, for
2007-2008 #17, 172 P.3d 871, 873-74 (Colo. 2007) (holding measure violated single subject
requirement in creating department of environmental conservation and mandating a public trust
standard); see also, In re Title, Ballot Title & Submission Clause & Summary for 1999-2000
#258(A), supra, 4 P.3d at 1097 (holding that elimination of school boards’ powers to require
bilingual education not separate subject; Titles and summary materially defective in failing to
summarize provision that no school district or school could be required to offer bilingual
education program; and Titles contained improper catch phrase). “Grouping the provisions of a
proposed initiative under a broad concept that potentially misleads voters will not satisfy the
single subject requirement.” In re Proposed Initiative, 1996-4, 916 P.2d 528 (Colo. 1996) (citing
In re Title, Ballot Title and Submission Clause, and Summary w'ith Regard to a Proposed
Petition for an Amendment to the Constitution to the State of Colorado Adding Subsection (10)
to Section 20 of Article X, 900 P.2d 121, 124-25 (Colo. 1995).

The prohibition against multiple subjects serves to defeat voter surprise by prohibiting
proponents from hiding effects in the body of an initiative. In the Matter of the Title and Ballot
Title and Submission Clause for 2005-2006 #55, 138 P.3d 273, 282 (Colo. 2006) (holding that
there were “at least two unrelated purposes grouped under the broad theme of restricting non-
emergency government services: decreasing taxpayer expenditures that benefit the welfare of
members of the targeted group and denying access to other administrative services that are

unrelated to the delivery of individual welfare benefits”).



“An initiative that joins multiple subjects poses the danger of voter surprise and fraud
occasioned by the inadvertent passage of a surreptitious provision coiled up in the folds of a
complex initiative.” In re Title, Ballot Title and Submission Clause 2007-2008, #17, supra, 172
P.3d at 875. In light of the foregoing, this Court stated, “We must examine sufficiently an
initiative’s central theme to determine whether it contains hidden purposes under a broad theme.”
Id.

The proposed measure contains three separate subjects:

1. The Initiative provides that it is the policy of this Sate that every employee
should work in a safe and healthy work environment. Accordingly, it requires employers that
regularly employ ten or more employees in Colorado, to provide a safe and healthy workplace
for its employees. Thus, the ostensible single subject of the Initiative is to provide “safe and
healthy workplace.”

2. Separately, the Initiative provides a new civil remedy for an employee that is
injured because the employer failed to provide a safe and healthy workplace. Specifically, the
Initiative allows the injured employee to file a civil action in district court with a right to a jury
trial. There, the injured employee may seek compensatory and punitive damages, including
damages for past and future pecuniary losses, pain and suffering, emotional distress,
inconvenience, mental anguish, loss of enjoyment of life, and other nonpecuniary losses. Most

of the damages provided by the Initiative are barred by the Act. For example, an injured worker



has no claim for pain and suffering, or punitive damages under the Act.* Thisis a subject that is
separate from simply requiring employers to provide such an environment.

3. The Initiative provides this right of action in addition to any rights the employee
may have under the Workers Compensation Act (the “Act”). This is a radical departure from
existing Colorade law and is hidden from the voters. Specifically, the Act is the exclusive
remedy to a covered employee for injuries incurred in the course of or arising out of the
employment relationship. A cornerstone of the effective functioning of the Act is the statutory
provision that declares that an employer who has complied with the provision of the Act shall not
be subject to any other liability for death of, or personal injury to, any employee, and “all causes
of action, actions at law, suits in equity, proceedings, and statutory and common law rights
and remedies for and on account of such death of or personal injury to any such employee
and accruing to any person are abolished expect as provided” in the Act. Colo. Rev. Stat. §
8-41-102 (emphasis supplied).

The exclusivity provisions of the Act “constitute part of the quid pro quo of the
workmen’s compensation schemes, under which the employer assumes liability for work-related
injuries irrespective of fault, and in return, employees are precluded from bringing actions at
common law.” Kandt v. Evans, 645 P.2d 1300, 1302 (Colo. 1982). Inreturn for the “no fault”
statutory scheme, the worker’s remedies are statutorily limited tc;ﬁi;edical benefits, temporary
wage replacement benefits, and awards for disfigurement and permanent disability. These

benefits and awards are strictly defined and limited under the Act. The exclusive remedy

iy

? The Initiative provides that the employee shall not be entitled to a double recovery for the same losses for which
the employee has already been compensated under the Act. The language is unclear as to whether this would allow
an employee to recover compensation in the District Court for those injuries barred by the Act, such as punitive
damages, or pain and suffering.



provision of the Act not only bars a worker’s access to district court for claims of personal
injury, disease, or death arising out of the employment relationship, but the Act also defines the
exclusive and comprehensive remedies available to the worker within the workers’ compensation
system. Travelers Ins. Co. v. Savio, 706 P.2d 1258, 1264-1265 (Colo. 1985). This radical

departure is inconsistent with Colorado law, and a completely separate subject.

B. The Initiative’s Ambiguous Provisions Make it Impossible for the Title Board to
Set an Accurate and Complete Title.

The Initiative provides that “every employer in this State shall provide a safe and healthy
workplace for its employees”. The terms “safe” and “healthy” are undefined. Nor does the
Initiative instruct the General Assembly to define these terms. The language is broad and
confusing, as recognized by Legislative Council staff and Office of Legislative Legal Services.
Sirnilarly, the Initiative fails to define the term “workplace”. The intended scope of the term is
unknown. Cf. Colo. Rev. Stat. § 25-14-203 and § 8-40-201.

C. The Initiative Fails to Express the Initiative’s True Intent and Meaning.

In addition to the separate, distinct, and unrelated subjects and purposes within the
Initiative, the Initative’s Title fails to fully express its true intent and meaning. Colo. Rev. Stat.
§1-40-102(10) provides that the title should be a “brief statement that fairly and accurately
represents the true meaning and intent of the proposed text of the initiative.” Further, in setting a
title, the Board “shall consider the public confusion that might be caused by misleading titles and
shall, whenever practicable, avoid titles for which the general understanding of the effect of a
‘yes’ or ‘no’ vote will be unclear. The title for the proposed law or constitutional amendment,

which shall correctly and fairly express the true intent and meaning thereof...”



Here, the title fails to inform the voters that the measure would eliminate the exclusivity
provisions provided by the Act. This is a dramatic change in the law. Colorado enacted one of
the first “no fault” workers compensation acts in the country. In fact, the statutory scheme
enacted in 1919 essentially remains the same today. The Initiative changes the original
Jurisdiction for the Division of Workers’ Compensation to hear and decide all issues under the
Act. The intent is clearly designed to replace the workers compensation system with the
expanded and virtually unlimited damages provided by the Initiative, taking Colorado back to a
system that was in place prior to 1919,

The Initiative does not contemplate, nor can the voters, what other laws and regulations
may also have been tumed on its head by the Initiative. This includes those under the Act as
well as the current federal regulations contained in the Occupational Safety and Health Act of
1970 (29 U.S.C. § 651, et seq.).

Please set a rehearing in this matter for the next Title Board Meeting.

Respectfully submitted this 14™ day of May, 2008.

FAIRFIELD AND WOODS, P.C.

(A

/Douél‘as-ﬂ’ﬁrled\lﬁsh 5‘#18 8
John M. Tanner, # 16233
Susan F. Fisher, #33174

Petitioner’s Address:

1445 Market Street
Denver, CO 80202



CERTIFICATE OF SERVICE

T hereby certify that on this 14th day of May, 2008, a true and correct copy of the
foregoing MOTION FOR REHEARING was Hand Delivered and sent U.S. Mail as follows to:

Michael J. Belo

370 Seventeenth Street
Republic Plaza, Suite 4800
Denver, Colorado 80202
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Ballot Title Setting Board

Proposed Initiative 2007-2008 #93'
The title as designated and fixed by the Board is as follows:

An amendment to the Colorado Revised Statutes concerning a safe workplace for
employees, and, in connection therewith, requining employers to provide safe and healthy
workplaces for their employees; restricting such requirement to employers regularly
employing ten or more employees in the state; and enabling employees who are injured
because of an employer's violation of this requirement to file suit in district court, with the
right to a jury trial, to recover compensatory and exemplary damages, actual past or future
pecuniary losses, and noneconomic losses including pain and suffering, emotional distress,
inconvenience, mental anguish, and loss of enjoyment of life, but prohibiting injured
employees from recovering any damages for which the employee already received
compensation pursuant to the "Workers' Compensation Act of Colorado”.

The ballot title and submission clause as designated and fixed by the Board is as follows:

Shall there be an amendment to the Colorado Revised Statutes concerning a safe
workplace for employees, and, in connection therewith, requiring employers to provide safe
and healthy workplaces for their employees; restricting such requirement to employers
regularly employing ten or more employees in the state; and enabling employees who are
injured because of an employer's violation of this requirement to file suit in district court,
with the nght to a jury tnial, to recover compensatory and exemplary damages, actuat past
or future pecuniary losses, and noneconomic losses including pain and suffering, emotional
distress, inconvenience, mental anguish, and loss of enjoyment of life, but prohibiting
injured employees from recovering any damages for which the employee already received
compensation pursuant to the "Workers' Compensation Act of Colorado"?

Hearing May 7, 2008:
Single subject approved; staff draft adopted; titles set.
Hearing adjourned 10:55 am.

Hearing May 21, 2008:
Motion for Rehearing denied.
Hearing adjourned 12:25 p.m.

! Unofficially captioned “Safe Workplace” by legislative staff for tracking purposes. Such caption is not part of the
titles sel by the Board.
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