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On behalf of Terrance G. Ross, a registered elector of the State of Colorado, |
the undersigned hereby files this Opening Brief to appeal the Title Board’s
approval of the Title for Proposed Initiative 2007-2008 #83 (“Fees on Energy
Emissions”) (hereinafter referred to as the “Initiative”). The Initiative proposes
more than one subject under the broad theme of global warming, failing to meet
the single subject requirement. Because the Initiative violates the single subject
requirement, the actions of the Title Board should be reversed, the Title stricken

and the Initiative returned to its proponents.

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

A.  Whether the Initiative, violates the single subject requirement of
Article V, Section 1 (5.5) of the Colorado Constitution?
B.  Whether the Title is misleading, confusing, unclear or inaccurate?

STATEMENT OF THE CASE AND FACTS

A. Nature of the Case, Course of Proceedings, and Disposition before
the Title Board.

On April 2, 2008, the Title Board conducted its public hearing on the
Initiative pursuant to Colo. Rev. Stat. §1-40-106(1). At the public hearing, the
Title Board designated and fixed a title, ballot title, and submission clause for the
Initiative. Petitioner, a registered elector, timely filed a Motion for Rehearing (the

“Motion™), pursuant to C.R.S. § 1-40-107(1), on April 9, 2008. The Motion for



Rehearing was heard at the next scheduled meeting of the Title Board on April 16,
2008. At the rehearing, the Title Board granted in part the Motion to the extent the
Title Board amended the title, and denied the Motion in all other respects.
Thereafter, Petitioner timely initiated this original proceeding of review for the
Title Board’s action, pursuant to Colo. Rev. Stat. § 1-40-107(2).

B. Statement of the Facts

The Tnitiative establishes the “Clean Energy Progress Fund”, which shall be
funded through the collection of a “consumer tax” on carbon dioxide emissions
(“CO2”) referred to in the Initiative as the “Clean Energy Progress Fee” (the
“Tax™). See Initiative § 24-75-1301(1) and (3)(a). The Title provides that the Tax
will Tesult in a $209 million annual increase in state taxes. See Ballot Title and
Submission Clause, 2007-2008 #83 at line 1. The Initiative states that the proceeds
of the Tax shall be devoted to “the purpose of advancing the new energy
economy.” See Initiative § 24-75-1301(1). The “new energy economy” is defined
as “creating an energy policy to create jobs, revitalize the economy, protect the
environment, and help secure our nation’s energy future.” See Initiative § 24-75-
1301(2)(k). However, as provided in Section 6, of the Initiative the revenues
collected from the Tax shall be “administered by the Governor’s Energy

Office...to maximize the reduction of global warming pollution in Colorado.”



Though the Initiative’s stated purpose is to “advance the new energy economy”,
the proceeds of the Tax are dedicated exclusively to reducing global warming
pollution. See Initiative § 24-75-1301(1).

In addition to imposing the new Tax on energy consumers, the Initiative will
result in creating a new regulatory scheme through the implementation of a carbon
sequestration program. “A minimum of five percent of the revenues shall be used
annually to implement carbon sequestration in Colorado. No more than two
percent of the revenues shall be used for geologic sequestration of carbon.” See
Initiative § 24-75-1301 (6)(c). “Geologic Sequestration of Carbon” is defined in
the Initiative as “carbon storage for a period of at least one thousand years at a
depth of at least one thousand feet below the surface of the earth.” See Initiative §
24-75-1301(2)(g). The Initiative defines “carbon sequestration” as “the removal of
carbon dioxide from the atmosphere. This term includes, but is not limited to, the
use of natural carbon sinks, such as in soils or forests, in the form of increasing
plant biomass.” emphasis added. See Initiative § 24-75-1301(2)(c). The
implementation of the carbon sequestration program shall be administered by the
Governor’s Energy Office (the “Energy Office™) “after consultation with the
Colorado Department of Agriculture and the Colorado Department of Natural

Resources.” See Initiative §24-75-1301(6)(c).



The Initiative’s text also provides that “a minimum of five percent of the
revenues shall be used annually for workforce training and development
programs.” See Initiative § 24-75-1301(6)(e). The Initiative provides that “[t]he
fees imposed by this section shall be in addition to any other programs to support
jobs creation, economic development, energy security, energy ratepayer relief, and
global warming pollution reduction existing as of the effective date of this section.
Such existing programs shall not be repealed or reduced by the General Assembly

in consideration of this section.” See Initiative § 24-75-1301(4).

SUMMARY OF THE ARGUMENT

Under the broad theme of global warming, the Initiative proposes multiple
subjects that lack the necessary connection to the stated purpose of the Initiative, in
violation of the single subject requirement set forth in C.R.S. § 1-40-106.5. The
Proponents have cloaked the Initiative’s true purpose, to reduce global warming
pollution, under the initial stated purpose of advancing the new energy economy.
The Initiative will 1) impose the Tax on consumers to fund the new energy
economy; 2) reduce global warming pollution; 3) implement a carbon
sequestration program; 4) make CO2 a regulated pollutant; and 5) eliminate the
longstanding legal doctrine that future legislatures shall not be prohibited from

amending or repealing the acts of previous legislatures. Rather than merely



providing a dedicated revenue stream to promote job creation and technology
development through the advancement of the new energy economy, the Initiative
seeks to implement a massive new tax, a regulatory scheme, and amend a
longstanding legal doctrine under the broad theme of global warming.

Through the Initiative’s creation of a carbon sequestration program voters
are unwittingly being asked to approve the regulation of CO2 as a pollutant in
Colorado. CO?2 is not a regulated pollutant under state or federal law. Regulating
CO2 as a regulated pollutant in Colorado would result in the necessary adoption of
significant legal, regulatory and policy changes. Voters will be further surprised to
discover that the Initiative transfers the authority to regulate carbon as a pollutant
and promulgate regulations to implement a carbon sequestration program from the
Colorado Air Quality Control Commission (the “Commission”) to the Energy
Office and the Departments of Agriculture and Natural Resources (the
“Departments”). The Initiative further hides from voters that it seeks to repeal
the established doctrine that future legislatures shall not be prohibited from acting
to repeal or amend prior legislation.

Rather than proposing several initiatives that address these separate
purposes, the Initiative groups these hidden and distinct purposes under the broad

theme of global warming in attempt to satisfy the single subject requirement.



However, the connection among these separate purposes is too broad and general
to comply with the same subject requirement.

The actions of the Title Board should also be reversed because the Title is
unclear, inaccurate, incomplete, confusing, and misleading. The Title fails to
inform voters that the Initiative would regulate CO2, a currently unregulated
pollutant in Colorado. The Title further fails to inform voters that, as a result of
the regulation of CO2, the Initiative will result in substantive legal, regulatory, and
policy changes. Nor does the Title inform voters that the Initiative is seeking to
repeal the longstanding doctrine that future legislatures shall not be prohibited
from acting to repeal or amend legislation.

Additionally, the Title fails to define key terms contained within the
Initiative. Voters are not told in the Title what “carbon sequestration” is, nor are
they provided with the meaning of the term “geological sequestration.”  Further
adding to the inaccuracy of the Title, voters are not told what emissions are
considered to be pollutants or how the Initiative intends to reduce these pollutants.
Voter confusion over the nature of the Initiative is compounded through the failure
of the Title to correctly identify the Clean Energy Progress Fee as a tax. While the
Title asks voters “shall state taxes be increased $209 million annually” it fails to

refer thereafter to the “fee” as a “tax”. See Ballot Title and Submission Clause at



line 1. Finally, the Title includes the use of the terms “climate change”™ and
“pollution”, each of which are catch phrases. /d at lines 3 and 13. These catch
phrases fail to add to the voter’s understanding of the Initiative and result in

evoking emotion over the subject of climate change.

ARGUMENT

I. THE INITIATIVE VIOLATES THE SINGLE SUBJECT
REQUIREMENT.

A. Standard of Review.

An initiative which has more than one subject and contains more than one
separate and individually distinct purpose, that are not necessarily related to or
dependent upon the other, violates the single subject requirement. (“The text of the
measure must “relate [] to more than one subject and [have] at least two distinct
and separate purposes which are not dependant upon or connected with each
other.”) In re Proposed Ballot Initiative on Parental Rights, 913 P.2d 1127, 1130
(Colo. 1996) Where an initiative attempts to incorporate two distinct subjects that
are not "necessarily or properly connected", and are "disconnected or
incongruous,” it will fail to meet the single subject requirement. In re Proposed
Initiative “Public Rights in Water II”, 898 P.2d 1076, 1079 (Colo. 1995), citing In

re House Bill No. 1353, 738 P.2d 371, 374 (Colo. 1987).



While, on its face, an initiative may appear to meet the single subject
requirement, “an initiative with multiple subjects may be improperly offered as a
single subject by stating the subject in broad terms.” In re 2007-2008 #17, 172
P.3d 871, 873-874 (Colo. 2007) (citing In re Title, Ballot Title & Submission
Clause, & Summary 20053-2006 #55, 138 P.3d 273, 274 (Colo. 2006)).
“[C]onsistent with the goal of preventing the inadvertent passage of a surreptitious
provision, an initiative may not hide purposes unrelated to the Initiative’s central
theme.” Inre 2005-2006 #55, 138 P.3d at 277.

Multiple and distinct purposes proposed under a broad theme do not satisfy
the single subject requirement. Id. at 278. (“[A]n initiative grouping distinct
purposes under a broad theme will not satisfy the single subject requirement.”)
Prohibiting initiatives from proposing multiple subjects under a broad theme
prevents “against fraud and surprise occasioned by the inadvertent passage of a
surreptitious provisions “coiled up in the folds” of a complex [initiative].” In re
Proposed Initiative, 2001-02 #43, 46 P.3d 438, 440 (Colo. 2002); see also In re
2007-2008, #17, 172 P.3d at 875. “[A] proponent’s attempt to characterize his
initiative under some overarching theme will not save an initiative containing
separate and unconnected purposes.” In re 2001-02 #43, 46 P.3d at 442.

“Grouping the provisions of a proposed initiative under a broad concept that



bh)

potentially misleads voters will not satisfy the single subject requirement.” In re
Proposed Initiative, 1996-4, 916 P.2d 528, 532 (Col0.1996) (citing In re Title,
Ballot Title and Submission Clause, and Summary with Regard to a Proposed
Petition for an Amendment to the Constitution to the State of Colorado Adding
Subsection (10) to Section 20 of Article X (Amend Tabor 25), 900 P.2d 121, 125
(Colo. 1995)).

To prevent the inclusion of multiple provisions under a broad theme, this
Court must “examine sufficiently an initiative’s central theme, as expressed, to
determine whether it contains incongruous or hidden purposes or bundles
incongruous measures under a broad theme.” In re 2005-2006 #55, 138 P.3d at
279 (holding that denial of non-emergency government services to undocumented
persons would result in restricting or denying access to other unrelated services, a
violation of the single subject requirement.) While the Court will “not determine
an initiative’s efficacy, construction, or future application, [it] must examine the
proposal sufficiently to enable review of the Title Board’s action.” In re 2001-02
#43 46 P.3d at 443. The Court “has repeatedly stated it will, when necessary,

characterize a proposal sufficiently to enable review of the Board’s actions.” In re

2005-2006 #55, 138 P.3d at 278.



B. The Initiative Relies Upon the Broad Theme of Global Warming
to Justify Separate and Distinct Programs and Subjects.

It is under the broad and ubiquitous banner of “global warming” that the
Initiative joins multiple subjects which contain more than one distinct and separate
purpose that are otherwise not dependant upon or connected to the other.
Statements made by the Title Board and Proponents at the April 2, 2008 Title
Board hearing confirm that the true intent of the Initiative is to reduce global
warming pollution, not to merely advance a new energy economy. (See
Attachment 1, Transcript of Hearing at 26: 5-14.)

Further, the text of the Initiative itself demonstrates that the Proponents are
seeking to use the Initiative’s stated purpose to advance a new energy economy as
a means to institute a new regulatory program that will reduce “global warming
pollution.” See Initiative §§ 24-75-1301(6) and 24-75-1301(6)(c). The Initiative
clearly provides that revenues collected from the Tax will be used to “maximize
the reduction of global warming pollution in Colorado.” See Initiative § 24-75-
1301(6).

By its very nature, the topic of global warming entails the intersection of
economic, environmental, health, scientific, social, and legal issues across borders
and continents. It is unlike virtually any other public policy issue of the day. “The

global nature of the problem...implies that the full breadth of human social

10



structures is encompassed.” Intergovernmental Panel on Climate Change, Climate

Change 2001: Mitigation (“IPCC 2001”), at 607, http://www.ipcc.ch/. The

Initiative reflects the wide breadth of the issues and subjects that global warming
entails by including several subjects, each of which is distinct and separate from
the other, under the broad theme of global warming,.

While the Initiative states that it is creating the Clean Energy Progress Fund
for the “purpose of advancing the new energy economy”, it is in fact under the
broad theme of global warming that the Initiative proposes to: 1) implement a
consumption tax on carbon emissions; 2) implement a carbon sequestration
program; 3) regulate carbon as a pollutant; 4) remove from the Commission the
authority to regulate and oversee the implementation of a carbon sequestration
program and transfer that authority to other agencies; and 5) repeal the
longstanding principal that future general assemblies shall not be prohibited from
repeal or revising previous legislation. See Initiative §§ 24-75-1301 (1); 24-75-
1301 (3)(a); 24-75-1301 (6)(c); and 24-75-1301 (4).

1.  The Initiative creates a new regulatory scheme through its
imposition of a carbon sequestration program in the State.

The Initiative states that proceeds from the Tax “shall be used annually to
implement carbon sequestration in Colorado.” See Initiative § 24-75-1301(6)(c).

Carbon sequestration is defined in the Initiative to include geologic sequestration

11



which is the “carbon storage for a period of at least one thousand years at a depth
of at least one thousand feet below the surface of the earth.” See Initiative § 24-75-
1301(2)(g). The Initiative further directs that no more than two percent of the Tax
revenues shall be used for geologic sequestration. The Initiative clearly provides
that geologic sequestration shall be a component of a carbon sequestration plan.
“[Carbon Sequestration] includes, but is not limited to, the use of natural carbon
sinks...in the form of increasing plant biomass.” emphasis added. See Initiative §
24-75-1301(2)(c). By mandating the implementation of a carbon sequestration
program that includes geological sequestration, the Initiative will result in
implementing a new regulatory scheme upon CO2 emitters in Colorado.

2. Carbon Sequestration.

The sequestration of carbon is the placement of CO2 into a repository in
which it will be permanently stored. The sequestration of carbon can be
accomplished through injecting CO2 into geological formations, or utilizing
terrestrial ecosystems to naturally absorb CO2 emissions as they are emitted into
the atmosphere. By definition, the Initiative provides that the carbon sequestration
program include the geological sequestration of COZ in addition to terrestrial
sequestration. See Initiative § 24-75-1301(6)(c). Before CO2 can be sequestered it

must first be captured. Under a geological sequestration plan, emitters of CO2

12



Significant regulatory programs would naturally follow the implementation
of a carbon sequestration program. To implement the geological sequestration of
C0?2, the CO2 emissions must be captured at its source which will require emitters
to equip their facilities with certain technologies capable of capturing these
emissions. Once captured, the CO2 must be transported via pipelines to the point
at which it will be injected into the earth and stored. Issues relating to monitoring
to ensure that the CO2 remains in the injection zone and do not seep into potable
water supplies or migrate to other geological formations will have to be addressed
as will issues concerning property rights, indemnification and subsurface trespass.
These are but a few of the legal and regulatory issues that will have to be addressed
under a carbon sequestration program. “[L]arge commercial carbon sequestration
operations raise broad issues of site selection criteria, monitoring for subsurface
migration, injection well design standards, conditions attaching to any
abandonment of the site, and standards for halting CO2 injection if a loss of
containment should occur.” The National Energy Technology Laboratory, Carbon

Sequestration, http://www.netl.doe.gov/technologies/carbon_seq/FAQs/carbon-

seq.html. At each level of a geological sequestration program there is significant
state and federal regulation required. “In short, as the need for carbon

sequestration projects grows, comprehensive regulation will be required,
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addressing access to pipeline networks, pricing of transportation and storage,
policies regarding monopoly control, and the mix of federal and state authority
over the safety aspects of transportation and storage facilities.” 1d.

The Proponents of the Initiative have stated that their intent of the carbon
sequestration program is that it will merely “fund planting trees.” (See Attachment
1, Transcript of Hearing at 25: 23-25, and at 26: 1-3.) Clearly, no carbon
sequestration program which includes geological sequestration can be as simple as
just planting a few trees. Nowhere does the Initiative limit carbon sequestration to
just a terrestrial sequestration program, as the Proponents stated was their intent
multiple times before the Title Board. (See Attachment 1, Transcript of Hearing at
25: 2-25, and at 26: 1-4; See Attachment 2, Transcript of Rehearing at 12: 11-25,
and at 13: 1-10). Nor does the Initiative propose that funding shall be provided to
only develop or research the implementation of a carbon sequestration program.
The Initiative is clear in its intent: a carbon sequestration program shall be
implemented that results in a new regulatory scheme in Colorado.

3. Through the implementation of a carbon sequestration program,
CO2 will become a regulated pollutant under Colorado law.

Through the implementation of a carbon sequestration program, the
Initiative succeeds in regulating CO2, which is not currently a regulated pollutant

under federal or Colorado law. See Initiative § 24-75-1301(6)(c). In light of the
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2007 decision by the Supreme Court of the United States in Massachusetts v. EPA,
127 S. Ct. 1438 (2007), EPA is now considering the complexities and ramifications
of regulating greenhouse gas emissions (GHG) - including CO2. In Massachusetts
v. EPA, the Court found that 1) GHG emissions are “pollutants under the Clean Air
Act;” but that EPA must first determine whether GHGs emitted from new motor
vehicles do or do not endanger public health or welfare, or supply a reason for not
making this determination; and 2) that, if EPA makes an “endangerment finding”,
the agency must issue regulations.

Although the Supreme Court’s decision is technically limited to new motor
vehicles, the precedent extends throughout the Clean Air Act’. “[Alny regulation
of greenhouse gases — even from mobile sources — could automatically result in
other regulations applying to stationary sources and extend to small sources
including many not previously regulated under the Clean Air Act.” See March 27,
2008 Letter of EPA Administrator Johnson, at pg. 2 3. “If greenhouse gases were
to become regulated...the number of Clean Air Act permits could increase
significantly and the nature of the sources requiring permits could expand to
include many smaller sources not previously regulated under the Clean Air Act.”

Id. Clearly any regulation of a greenhouse gas, whether at the state or federal level

*42 U.8.C. 7401
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will have far reaching legal, social, economic, and policy consequences.

Through the Initiative’s proposal to implement a carbon sequestration
program, the voters of Colorado are being asked (but not being clearly told)
whether or not carbon should be a regulated pollutant. To implement a carbon
sequestration program requires the regulation of carbon. As we are seeing at the
federal level, considerable thought and debate are underway regarding the
regulation of carbon and the implementation of carbon sequestration programs.
Currently, two major pieces of legislation are pending before the United States
Congress which would regulate CO2 and implement carbon sequestration
programs.” Other proposals are being considered at the state and federal levels
which would implement carbon sequestration but not impose caps on CO2
emissions. The extent of the regulation of CO2 varies among the proposals being
considered at the state and federal levels, but in each case a regulatory system will
be adopted that a minimum regulates carbon as it relates to carbon sequestration.
The proposals under consideration demonstrate the considerable legal, regulatory
and policy considerations that are entailed in the implementation of carbon

sequestration. A sequestration program which allows for geologic sequestration

3 See The Lieberman-Warner Climate Security Act of 2008,
http://lieberman.senate.gov/documents/Iwesa.pdf, and the Bingaman-Specter “Low Carbon
Economy Act™* of 2007, http://thomas.loc.gov/cgi-bin/bdquery/z?d110:S.1766:.
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cannot exist unless there are laws or regulations in place that require CO2 be

sequestered. The question of whether carbon should be a legally regulated

pollutant in Colorado is a subject completely separate from whether or not a
consumption fee should be assessed on carbon emissions.

4.  The Initiative transfers the authority of the Commission to

promulgate emission control regulations consistent with the

federal Clean Air Act to the Energy Office and_the
Departments.

Under its mandate to implement a carbon sequestration program, the
Initiative reassigns authority granted to the Commission to promulgate certain
emission control regulations in compliance with the federal Clean Air Act. See
CRS §25-7-105(12) and (15) and §25-7-103(11).  The authority of the
Commission, an entity under the control of the Colorado Department of Public
Health and Environment (the “CDPHE”), to regulate and promulgate emission
control standards is not in doubt. As evidenced in the Governor’s recent Executive
Order D 004 08, “Reducing Greenhouse Gas Emissions in Colorado”, it is the
CDPHE, not the Departments or the Energy Office, that is directed to draft
regulations which mandate the reporting of greenhouse gas emissions by major
sources. ‘I hereby direct CDPHE to develop and propose regulations, by no later

than 24 months from the date of this Executive Order, to the Air Quality Control
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Comumission mandating reporting of greenhouse gas emissions for all major
sources.” See Executive Order D 004 08 (2008).

While the Executive Order mandates that all greenhouse gases emitted from
major sources shall be reported, it does not require, as the Initiative does, that the
Commission implement regulations or standards covering regulated sources that
are contrary to or “otherwise more stringent than” the requirements of Part C, Part
D or Title V of the Clean Air Act. See CRS §25-7-105.1. A regulated source
under the Clean Air Act is one that emits or has the potential to emit regulated air
pollutants, which include hazardous air pollutants. Under the Clean Air Act,
regulated sources must obtain permits which, among other things, place restrictions
on what air emission limits must be met. Under Parts C and D and Title V of the
Clean Air Act, states and the federal government shall implement regulations that
are designed to reduce or prevent the emissions of regulated air pollutants by
regulated sources.

Regulated air pollutants are established under the Clean Air Act and through
regulations adopted by the EPA. Under the authority granted to the Commission
by the General Assembly, the Commission may adopt and enforce emission
control regulations that cover regulated sources. These emission control

regulations must be consistent with emission standards promulgated under Section
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112 of the Clean Air Act. See CRS §§25-7-103(11) and 25-7-109.3. Section 112
of the Clean Air Act lists all regulated pollutants that have been determined to be
hazardous air pollutants. CO2 is not included in Section 112, nor has it been
included in subsequent lists of regulated air pollutants promulgated by the EPA.

Through the implementation of a carbon sequestration program carbon will
become a regulated pollutant in Colorado despite the fact that it is not a regulated
pollutant under the federal Clean Air Act. It is the Commission, and not the
Departments or the Energy Office that has the authority to promulgate regulations
conceming regulated pollutants in Colorado. As currently provided under CRS
§25-7-105.1 the Commission could not promulgate federally-enforceable
regulations implementing a carbon sequestration program since it would
“otherwise be more stringent” than the requirements of the Clean Air Act.
However, to avoid this intersection of state and federal law, the Initiative stealthily
delegates to the Departments and the Energy Office the authority to implement a
carbon sequestration program, and consequently the authority to promulgate
emission control standards concerning CO2 emissions. See Initiative §24-75-
1301{6)(c).

The Initiative is seeking to make a significant legal and policy change to the

regulation of pollutants in Colorado. The Initiative will regulate carbon as a



pollutant and require the implementation of an emission control regulatory system
that could not be adopted by the Commission since it is more stringent than the
requirements of the Clean Air Act. The question of how and who shall regulate
CO?2 emissions is a significant legal, regulatory and public policy issue, one that is
currently being addressed at the federal level through consideration of legislation
that would impose federal greenhouse gas emission control standards applicable to
major sources across the United States.

When considered in the context of the central theme of the Initiative, it is
unclear as to how delegating a portion of the Commission’s authority to the
Departments and the Energy Office is directly tied to the imposition of a consumer
tax on CO2. Considering that the Commission would be prohibited from
promulgating regulations that regulate CO2 it becomes clear that the purpose
behind reassigning authority from the Commission to the Departments and the
Energy Office is to hide this fact from the voters. While undoubtedly a complex
issue of federal and state law, the Initiative hides from voters the true and complete

ramifications of Section 6(c).
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5.  The Initiative will repeal the longstanding principle that future
legislatures shall not be prohibited from amending or repealing
past legislative measures.

This Court has expressly recognized that “[t]he general rule is that one
legislature cannot bind the hands of its successors.” Hessick, et al. v. Moynihan, et
al. 262 P. 907, 915 (Colo. 1927); See also People v. Hull, 8 Colo. 485, 496 (Colo.
1885). The Initiative seeks to preempt this doctrine and forbid future Colorado
legislatures from acting to repeal or reduce spending on “any other programs to
support jobs creation, economic development, energy security, energy ratepayer
relief, and global warming pollution reduction.” See Initiative § 24-75-1301(4).
The Initiative does not specify that the General Assembly shall be restricted from
reducing spending for a certain period of time on the above programs, but instead
clearly prohibits the General Assembly from ever reducing or repealing spending
on these programs. “Such existing programs shall not be repealed or reduced by
the General Assembly in consideration of this section.” (emphasis added.) See
Initiative § 24-75-1301(4). The plain meaning of Section 4 of the Initiative is to
prohibit the General Assembly from taking any action to reduce or repeal funding
to programs that support job creation, economic development, energy security,
energy ratepayer relief, or global warming pollution reduction. Despite statements

made by proponents at the Hearing that it is not their intent to restrict the
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legislature, the Initiative clearly does just that. (Transcript of Hearing attached at
3: 16-25, at 4: 1-25, and at 5:1-6.

Further, it is not clear how a prohibition on repealing or reducing spending
on all programs that support job creation or economic development can be tied to
the Initiative’s central focus of implementing a CO2 tax on consumers that will
advance a new energy economy. Multiple programs across various departments
and agencies of State government, promote job creation and economic
development across all sectors of the economy, not just in what could be
considered the new energy economy. Tying the hands of future General
Assemblies by prohibiting them from reducing funding for or eliminating certain
job creation or economic development programs in areas well outside the theme of
the Initiative, is a separate and distinct subject that will considerably alter the
longstanding doctrine that future legislatures cannot be bound by the hands of its
predecessors or, by Initiative.

In addition to the Tax, the Initiative is proposing four subjects, each of
which is distinct and separate from the others. “The prohibition against multiple
subjects serves to defeat voter surprise by prohibiting proponents from hiding
effects in the body of an initiative.” In 2005-2006 #55, 138 P.3d at 282. “An

initiative that joins multiple subjects poses the danger of voter surprise and fraud
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occasioned by the inadvertent passage of a surreptitious provision coiled up in the
folds of a complex initiative.” In re 2007-2008, #17, 172 P.3d at 875. The
Initiative fails to meet one of the basic requirements under the single subject
requirement which is to “apprise voters of the subject of each measure”. Id.

As the Court has found, merely because two or more purposes share a
common characteristic, in this case global warming, if that common characteristic
is too broad it will not constitute a single subject. In re Public Rights in Water 11,
898 P.2d at 1080. (“The common characteristic that the paragraphs all involve
"water" is too general and too broad to constitute a single subject”).  Clearly,
voters would be surprised to learn that by voting “yes” or “no” to the Initiative it

will result in all of these subjects being passed or rejected.

I1. THE TITLE. BALLOT TITLE AND SUBMISSION CLAUSE ARE
CONFUSING, MISLEADING. UNCLEAR, AND HIDE THE
PURPOSE AND EFFECT OF THE PROPOSED INITIATIVE.

== ==

The Board must set forth titles that are “sufficiently clear and brief for the
voters to understand the principal features of what is being proposed; a material
omission can create misleading titles.” In re Ballot Title 1999-2000 #258(A), 4
P.3d 1094, 1098 (Colo. 2000). It is the duty of the Board to set a title that enables
voter choice. Id. When setting title, the Board “shall consider public confusion

that might be caused by misleading titles and shall, whenever practicable, avoid



titles for which the general understanding of the effect of a “yes” or “no” vote will
be unclear.” CRS § 1-40-106(3)(b). Further, to eliminate a key feature of the
initiative from the title will be considered a fatal defect if it results in voter
confusion as to what the initiative actually proposes. In 2001-02 #43, 46 P.3d 442.
The Initiative’s ballot title and submission clause fail to meet these standards.

A. The Purported Fee is in Fact a Tax.

As noted at the very beginning of the Title the “fee” proposed by the
Initiative is in fact a tax. “State taxes shall be increased $209 million annually.”
However, throughout the rest of the Title, the term “tax” is not used, but rather the
term “fee” is. “A fee is a charge imposed on persons or property to defray costs of
a particular government service. A tax is a means of distributing the general
burden of the cost of government, rather than an assessment of benefits.” Bruce v.
City of Colorado Springs, 131 P.3d 1187, 1190 (Colo. 2005), citing E-470 Pub.
Highway Auth. 455 Co., 3 P.3d 18 (Colo. 2000), and Thorpe v. State, 107 P.3d
1064 (Colo. App. 2004). Nowhere in the Initiative is there a discussion of a
government service or benefit that the voter is being asked to pay for in connection
with the use of electricity or natural gas. The activity that is resulting in revenue
generation under the Initiative is CO2 emissions produced from the consumption

of electricity and natural gas. Every time a voter uses electricity and natural gas



the resulting CO2 emission is taxed. To term the “tax” as a “fee” misleads the
voter to believe that in exchange for the fee a government service is to be received,
but that is not the case. “The distinction between a fee and a tax depends on the
nature and function of the charge, not on its label.” Bruce 131 P.3d at 1190, citing
Westrac, Inc. v. Walker Field, 812 P.2d 714 (Colo. App. 1991).

Failing to correctly identify that the Initiative will raise taxes on all
consumers of electricity and natural gas, and creates confusion as to how the
charges to consumers will operate. The Title does not clearly inform voters that
the rate of the fee can be raised by the legislature. Terming the tax as a fee creates
the impression within a voters mind that the rate charged is really for a service
being used and not on the day-to-day consumption of electricity and natural gas.
While the opening sentence of the Initiative states that taxes will be increased, the
remaining text of the Title only makes reference to a fee and not a tax. This
undoubtedly will create confusion in the minds of voters who are trying to
determine whether their individual taxes are being raised or whether a service fee
is to be imposed.

B. The Ballot Title Fails to Inform Voters of the Breadth of the
Statutory and Policy Changes it will Result in.

The Title makes reference that the Initiative will devote revenues generated

from the tax to carbon sequestration and work force training, and that “the fee is in
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gddition to certain existing programs.” However, it fails to explain to voters that
each of these activities will result in substantial statutory and policy changes. As
noted above, the Initiative will implement a carbon sequestration program.
Currently CO2 emissions are not regulated under federal environmental law or by
the State of Colorado. The Initiative seeks to regulate CO2 and, in so doing, the
Initiative stealthily assigns to the Departments and the Energy Office the authority
to implement an emission control program. These are separate subjects that are not
in anyway addressed or explained to the voters in the Title.

As noted by this Court, definitions should be included in the title where
there is an adoption of “a new or controversial legal standard.” In re Ballot Title
for 1999-2000 #255, 4 P.3d 485, 497 (Colo. 2000). As discussed earlier, the
Initiative will result in the implementation of a carbon sequestration program, a
new legal standard that will be applied to emission sources in the State. However,
nowhere in the Title are the definitions for “carbon sequestration” or “geological
sequestration” provided. Yet, each of these concepts is defined within the
Initiative.

Further, the Initiative seeks to prohibit the General Assembly from reducing
funding to or repealing programs in connection with jobs creation, economic

development, energy security, energy ratepayer relief, and global warming



pollution reduction. This is a radical limitation of the General Assembly’s
authority to legislate: one that is contrary to longstanding doctrine that future
legislatures shall not be bound by the acts of their predecessors. The only vague
reference to this concept is introduced in the Title where it states that “the fee is in
addition to certain existing programs.” This vague reference in no way alerts the
voter to the concept that is being introduced by the Initiative.

The Initiative’s Title fails to inform voters that it would change the
substantive law of Colorado with respect to environmental statues. The Title
misleads voters by stating the purpose of the Initiative is to impose a fee on the
consumption of electricity and natural gas with the revenues used, in part, for the
purpose of carbon sequestration, without mentioning the substantive changes to
current law and doctrine. The Title Board is not precluded from including
language in the Title which explains how the Initiative relates to and changes
existing law even if such specific language is not included in the text of the
Initiative. See In re Title Pertaining to Sale of Table Wine in Grocery Stores, 646

P.2d 916, 921 (Colo. 1982)
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C. The Title Fails to Inform Voters what Forms of Pollution will be
Reduced and who will Oversee the Spending of the Monies Raised
by the Tax.

The Title fails to provide voters with any specificity as to what forms of
pollution are proposed to be reduced. The Title merely states that “revenues [] are
to be spent on the following purposes: ...(4) pollution reduction.” Voters are not
told what form or forms of pollution are to be reduced. The Initiative provides that
a minimum of five percent of the revenues from the fee will be used to reduce
emissions from global warming pollution in the transportation sector. See
Initiative § 24-75-1301(6)(d). Seeking to reduce emissions from the transportation
sector could entail significant policy and program initiatives that would affect a
majority of voters. Despite its potential wide reaching effects on it, the Title fails
to include any reference to the transportation sector.

Nor does the Title inform voters as to what entity will be in charge of
spending the revenues collected from the fee. It is left to the voter to determine
what entity will be spending the revenues. From the text of the Title, a voter’s
most logical conclusion would be to assume that the newly created Clean Energy
Task Force will determine how exactly the revenues are spent - but this assumption
would be incorrect. Voters need to know who shall have the authority to spend the

revenues generated. A voter may or may not want an official in the Office of the
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Govemor to be responsible for determining how these substantial revenues are
spent. As the Title is currently drafted, the entity that has the authority to spend
these revenues is left to the imagination of the voter.

D. The Title, Ballot and Submission Clause Contain the
Impermissible Catch Phrases “Pollution” and “Climate Change.”

The Title includes the phrases “pollution” and “climate change”, each of
which is a catch phrase that fails to convey to the voters what the Initiative’s
imposition of a consumption tax on CO2 will result in. “Catch phrases” are words
that work to a proposal’s favor without contributing to voter understanding.” In re
1999-2000 #258(4), 4 P.3d at 1100. “It is well established that the use of catch
phrases or slogans in the title, ballot title and submission clause, and summary
should be carefully avoided by the Board.” Id. (citing In re Amend Tabor No. 32,
908 P.2d 125, 130 (Colo. 1995)). Catch phrases can be used to form a slogan by
those who desire to campaign for or against an initiative, ultimately prejudicing
further voters understanding of the issues contained in the initiative. Id (citing In re
Ballot Title 1999-2000 §227 & 228, 3 P.3d at 6-7).

Contemporary political debate is the basis for determining whether a catch
phrase or slogan exists. See In re Ballot Title 1999-2000 #227 & 228,3P3d1,7
(Colo. 2000). The phrase “climate change” is shorthand for the issue of global

warming. This proceeding is not about the validity of the science behind global
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warming, or the policy issues that global warming raise. The issue of global
warming, though, is still a topic of heated political and social discussion. See A
Shift in the Debate Over Global Warming by Andrew C. Revkin, April 6, 2008, The
New York Times. Regardless of one’s opinion on the subject of global warming, it
is clear that the subject is emotional and contentious, one that “provokes political
emotion”. In re 1999-2000 #258(4), 4 P.3d at 1100. The use of the phrase
“climate change” in the Title is one that will “impede voter understanding”, and
will surely result in it being used as a slogan. /d.

9 L6

As with the catch phrase “climate change” the term “pollution” “provoke([s]
political emotion”. Id. Pollution is defined as “the action of polluting especially by
environmental contamination with man-made waste.”  Merriam-Webster's
Collegiate Dictionary (Tenth Edition 1999). As the definition of pollution
indicates, few voters would immediately view themselves as polluters. The term
“pollution” will provoke incorrect assumptions that the Initiative seeks to impose a
CO2 fee on emissions from businesses and industry. It will certainly resuit in

impeding voter understanding as to the true meaning of the Initiative and its effect

upon voters.
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III. CONCLUSION

Petitioner respectfully requests that this Court reverse the State Title Board’s

action and to direct the Board to strike the Title and return the Initiative to its

proponents.
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CONSTITUTIONAL AND
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Michie's Legal Resources Page 1 of 3

Section 1. General assembly - initiative and referendum.

(1) The legislative power of the state shall be vested in the general assembly consisting of a senate and
house of representatives, both to be elected by the people, but the people reserve to themselves the
power to propose laws and amendments to the constitution and to enact or reject the same at the polls
independent of the general assembly and also reserve power at their own option to approve or reject at
the polls any act or item, section, or part of any act of the general assembly.

(2) The first power hereby reserved by the people is the initiative, and signatures by registered electors
in an amount equal to at least five percent of the total number of votes cast for all candidates for the
office of secretary of state at the previous general election shall be required to propose any measure by
petition, and every such petition shall include the full text of the measure so proposed. Initiative
petitions for state legislation and amendments to the constitution, in such form as may be prescribed
pursuant to law, shall be addressed to and filed with the secretary of state at least three months before
the general election at which they are to be voted upon.

(3) The second power hereby reserved is the referendum, and it may be ordered, except as to laws
necessary for the immediate preservation of the public peace, health, or safety, and appropriations for
the support and maintenance of the departments of state and state institutions, against any act or item,
section, or part of any act of the general assembly, either by a petition signed by registered electors in an
amount equal to at least five percent of the total number of votes cast for all candidates for the office of
the secretary of state at the previous general election or by the general assembly. Referendum petitions,
in such form as may be prescribed pursuant to law, shall be addressed to and filed with the secretary of
state not more than ninety days after the final adjournment of the session of the general assembly that
passed the bill on which the referendum is demanded. The filing of a referendum petition against any
item, section, or part of any act shall not delay the remainder of the act from becoming operative.

(4) The veto power of the governor shall not extend to measures initiated by or referred to the people.
All elections on measures initiated by or referred to the people of the state shall be held at the biennial
regular general election, and all such measures shall become the law or a part of the constitution, when
approved by a majority of the votes cast thereon, and not otherwise, and shall take effect from and after
the date of the official declaration of the vote thereon by proclamation of the governor, but not later than
thirty days after the vote has been canvassed. This section shall not be construed to deprive the general
assembly of the power to enact any measure.

(5) The original draft of the text of proposed initiated constitutional amendments and initiated laws shall
be submitted to the legislative research and drafting offices of the general assembly for review and
comment. No later than two weeks after submission of the original draft, unless withdrawn by the
proponents, the legislative research and drafting offices of the general assembly shall render their
comments to the proponents of the proposed measure at a meeting open to the public, which shall be
held only after full and timely notice to the public. Such meeting shall be held prior to the fixing of a
ballot title. Neither the general assembly nor its committees or agencies shall have any power to require
the amendment, modification, or other alteration of the text of any such proposed measure or to establish
deadlines for the submission of the original draft of the text of any proposed measure.

(5.5) No measure shall be proposed by petition containing more than one subject, which shall be clearly
expressed in its title; but if any subject shall be embraced in any measure which shall not be expressed in
the title, such measure shall be void only as to so much thereof as shall not be so expressed. If a measure
contains more than one subject, such that a ballot title cannot be fixed that clearly expresses a single
subject, no title shall be set and the measure shall not be submitted to the people for adoption or
rejection at the polls. In such circumstance, however, the measure may be revised and resubmitted for
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the fixing of a proper title without the necessity of review and comment on the revised measure in
accordance with subsection (5) of this section, unless the revisions involve more than the elimination of
provisions to achieve a single subject, or unless the official or officials responsible for the fixing of a
title determine that the revisions are so substantial that such review and comment is in the public
interest. The revision and resubmission of a measure in accordance with this subsection (5.5) shall not
operate to alter or extend any filing deadline applicable to the measure.

(6) The petition shall consist of sheets having such general form printed or written at the top thereof as
shall be designated or prescribed by the secretary of state; such petition shall be signed by registered
electors in their own proper persons only, to which shall be attached the residence address of such
person and the date of signing the same. To each of such petitions, which may consist of one or more
sheets, shall be attached an affidavit of some registered elector that each signature thereon is the
signature of the person whose name it purports to be and that, to the best of the knowledge and belief of
the affiant, each of the persons signing said petition was, at the time of signing, a registered elector.
Such petition so verified shall be prima facie evidence that the signatures thereon are genuine and true
and that the persons signing the same are registered electors.

(7) The secretary of state shall submit all measures initiated by or referred to the people for adoption or
rejection at the polls, in compliance with this section. In submitting the same and in all matters
pertaining to the form of all petitions, the secretary of state and all other officers shall be guided by the
general laws.

(7.3) Before any election at which the voters of the entire state will vote on any initiated or referred
constitutional amendment or legislation, the nonpartisan research staff of the general assembly shall
cause to be published the text and title of every such measure. Such publication shall be made at least
one time in at least one legal publication of general circulation in each county of the state and shall be
made at least fifteen days prior to the final date of voter registration for the election. The form and
manner of publication shall be as prescribed by law and shall ensure a reasonable opportunity for the
voters statewide to become informed about the text and title of each measure.

(7.5) (a) Before any election at which the voters of the entire state will vote on any initiated or referred
constitutional amendment or legislation, the nonpartisan research staff of the general assembly shall
prepare and make available to the public the following information in the form of a ballot information
booklet:

(I) The text and title of each measure to be voted on;

(II) A fair and impartial analysis of each measure, which shall include a summary and the major
arguments both for and against the measure, and which may include any other information that would
assist understanding the purpose and effect of the measure. Any person may file written comments for
consideration by the research staff during the preparation of such analysts.

(b) At least thirty days before the election, the research staff shall cause the ballot information booklet to
be distributed to active registered voters statewide.

(c) If any measure to be voted on by the voters of the entire state includes matters arising under section
20 of article X of this constitution, the ballot information booklet shall include the information and the
titled notice required by section 20 (3) (b) of article X, and the mailing of such information pursuant to
section 20 (3) (b) of article X is not required.

(d) The general assembly shall provide sufficient appropriations for the preparation and distribution of
the ballot information booklet pursuant to this subsection (7.5) at no charge to recipients.
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(8) The style of all laws adopted by the people through the initiative shall be, "Be it Enacted by the
People of the State of Colorado”.

(9) The initiative and referendum powers reserved to the people by this section are hereby further
reserved to the registered electors of every city, town, and municipality as to all local, special, and
municipal legislation of every character in or for their respective municipalities. The manner of
exercising said powers shall be prescribed by general laws; except that cities, towns, and municipalities
may provide for the manner of exercising the initiative and referendum powers as to their municipal
legislation. Not more than ten percent of the registered electors may be required to order the referendum,
nor more than fifteen percent to propose any measure by the initiative in any city, town, or municipality.

(10} This section of the constitution shall be in all respects self-executing; except that the form of the
initiative or referendum petition may be prescribed pursuant to law.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 37. L. 10, Ex. Sess.: Entire
section amended, p. 11. L. 79: Entire section amended, p. 1672, effective upon proclamation of the
Govemor, L. 81, p. 2051, December 19, 1980. L. 93: (5.5) added, p. 2152, effective upon proclamation
of the Governor, L. 95, p. 1428, January 19, 1995. L. 94: (7) amended and (7.3) and (7.5) added, p.
2850, effective upon proclamation of the Governor, L. 95, p. 1431, January 19, 1995.

Editor's note: The "legislative research and drafting offices" referred to in this section are the Legislative Council
and Office of Legislative Legal Services, respectively.

Cross references: For statutory provisions regarding initiatives and referenda, see article 40 of title 1, for
distribution of govemmental powers, see article |1l of this constitution; for proposing constitutional amendments by
convention or vote of the general assembly, see article XIX of this constitution; for the adoption of home rule
charters, see §§ 4, 5, 6, and 9 of article XX of this constitution; for apportionment of members of the general
assembly, see parts 1 and 2 of article 2 of title 2; for organization and operation of the general assembly, see part
3 of article 2 of title 2.
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1-40-106. Title board - meetings - titles and submission clause.

(1) For ballot issues, beginning with the first submission of a draft after an election, the secretary of state
shall convene a title board consisting of the secretary of state, the attorney general, and the director of
the office of legislative legal services or the director's designee. The title board, by majority vote, shall
proceed to designate and fix a proper fair title for each proposed law or constitutional amendment,
together with a submission clause, at public meetings to be held at the hour determined by the title board
on the first and third Wednesdays of each month in which a draft or a motion for reconsideration has
been submitted to the secretary of state. To be considered at such meeting, a draft shall be submitted to
the secretary of state no later than 3 p.m. on the twelfth day before the meeting at which the draft is to be
considered by the title board. The first meeting of the title board shall be held no sooner than the first
Wednesday in December after an election, and the last meeting shall be heid no later than the third
Wednesday in May in the year in which the measure is to be voted on.

(2) (Deleted by amendment, L. 95, p. 431, § 4, effective May 8, 1995.)
(3) (a) (Deleted by amendment, L. 2000, p. 1620, § 1, effective August 2, 2000.)

(b) In setting a title, the title board shall consider the public confusion that might be caused by
misleading titles and shall, whenever practicable, avoid titles for which the general understanding of the
effect of a "yes" or "no" vote will be unclear. The title for the proposed law or constitutional
amendment, which shall correctly and fairly express the true intent and meaning thereof, together with
the ballot title and submission clause, shall be completed within two weeks after the first meeting of the
title board. Immediately upon completion, the secretary of state shall deliver the same with the original
to the parties presenting it, keeping the copy with a record of the action taken thereon. Ballot titles shall
be brief, shall not conflict with those selected for any petition previously filed for the same election, and
shall be in the form of a question which may be answered "yes" (to vote in favor of the proposed law or
constitutional amendment) or "no" (to vote against the proposed law or constitutional amendment) and
which shall unambiguously state the principle of the provision sought to be added, amended, or
repealed.

Source: L. 93: Entire article amended with relocations, p. 679, § 1, effective May 4. L. 95: (1), (2), and
(3)(a) amended, p. 431, § 4, effective May 8. L. 2000: (3) amended, p. 1620, § 1, effective August 2. L.
2004: (1) amended, p. 756, § 1, effective May 12.

Editor's note: Subsections (1) and (3) were formerly numbered as section 1-40-101 (2), which was further
amended by HB 93-1155, and subsection (2) is new. The former section 1-40-106 (1)(a) was relocated to section
1-40-110 (1), section 1-40-106 (1)(b) was relocated to section 1-40-110 (2), section 1-40-106 (2)(a) was relocated
to section 1-40-111 (1), and section 1-40-106 (2)(b) was relocated to section 1-40-111 (2).

Cross references: For the general assembly, powers, and initiative and referendum reserved to the people, see
also § 1 of art. V, Colo. Const.; for recall from office, see art. XXi, Colo. Const.
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1-40-106.5. Single-subject requirements for initiated measures and referred constitutional
amendments - legislative declaration.

(1) The general assembly hereby finds, determines, and declares that:

(a) Section 1 (5.5) of article V and section 2 (3) of article XIX of the state constitution require that every
constitutional amendment or law proposed by initiative and every constitutional amendment proposed
by the general assembly be limited to a single subject, which shall be clearly expressed in its title;

(b) Such provisions were referred by the general assembly to the people for their approval at the 1994
general election pursuant to Senate Concurrent Resolution 93-4;

(c) The language of such provisions was drawn from section 21 of article V of the state constitution,
which requires that every bill, except general appropriation bills, shall be limited to a single subject,
which shall be clearly expressed in its title;

(d) The Colorado supreme court has held that the constitutional single-subject requirement for bills was
designed to prevent or inhibit various inappropriate or misleading practices that might otherwise occur,
and the intent of the general assembly in referring to the people section 1 (5.5) of article V and section 2
(3) of article XIX was to protect initiated measures and referred constitutional amendments from similar
practices;

(¢) The practices intended by the general assembly to be inhibited by section 1 (5.5) of article V and
section 2 (3) of article XIX are as follows:

(I) To forbid the treatment of incongruous subjects in the same measure, especially the practice of
putting together in one measure subjects having no necessary or proper connection, for the purpose of
enlisting in support of the measure the advocates of each measure, and thus securing the enactment of
measures that could not be carried upon their merits;

(II) To prevent surreptitious measures and apprise the people of the subject of each measure by the title,
that is, to prevent surprise and fraud from being practiced upon voters.

(2) It is the intent of the general assembly that section 1 (5.5) of article V and section 2 (3) of article
XIX be liberally construed, so as to avert the practices against which they are aimed and, at the same
time, to preserve and protect the right of initiative and referendum.

(3) It is further the intent of the general assembly that, in setting titles pursuant to section 1 (5.5) of
article V, the initiative title setting review board created in section 1-40-106 should apply judicial
decisions construing the constitutional single-subject requirement for bills and should follow the same
rules employed by the genera! assembly in considering titles for bills.

Source: L. 94: Entire section added, p. 73, § 1, effective January 19, 1995,

Editor's note: Section 2 of chapter 22, Session Laws of Coloradc 1994, provided that the act enacting this
section was effective on the date of the proclamation of the Governor announcing the approval, by the registered
electors of the state, of SCR 93-004, enacted at the First Regular Session of the Fifty-ninth General Assembly.
The date of the proclamation of the Governor announcing the approval of SCR 83-004 was January 19, 1995.
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1-40-107. Rehearing - appeal - fees - signing.

(1) Any person presenting an initiative petition or any registered elector who is not satisfied with a
decision of the title board with respect to whether a petition contains more than a single subject pursuant
to section 1-40-106.5, or who is not satisfied with the titles and submission clause provided by the title
board and who claims that they are unfair or that they do not fairly express the true meaning and intent
of the proposed state law or constitutional amendment may file a motion for a rehearing with the
secretary of state within seven days after the decision is made or the titles and submission clause are set.
The motion for rehearing shall be heard at the next regularly scheduled meeting of the title board; except
that, if the titie board is unable to complete action on all matters scheduled for that day, consideration of
any motion for rehearing may be continued to the next available day, and except that, if the titles and
submission clause protested were set at the last meeting in May, the motion shall be heard within forty-
eight hours after the expiration of the seven-day period for the filing of such motions.

(2) If any person presenting an initiative petition for which a motion for a rehearing is filed, any
registered elector who filed a motion for a rehearing pursuant to subsection (1) of this section, or any
other registered elector who appeared before the title board in support of or in opposition to a motion for
rehearing is not satisfied with the ruling of the title board upon the motion, then the secretary of state
shall furnish such person, upon request, a certified copy of the petition with the titles and submission
clause of the proposed law or constitutional amendment, together with a certified copy of the motion for
rehearing and of the ruling thereon. If filed with the clerk of the supreme court within five days
thereafter, the matter shall be disposed of promptly, consistent with the rights of the parties, either
affirming the action of the title board or reversing it, in which latter case the court shall remand it with
instructions, pointing out where the title board is in error.

(3) The secretary of state shall be allowed a fee which shall be determined and collected pursuant to
section 24-21-104 (3), C.R.S., for certifying a record of any proceedings before the title board. The clerk
of the supreme court shall receive one-half the ordinary docket fee for docketing any such cause, all of
which shall be paid by the parties desiring a review of such proceedings.

(4) No petition for any initiative measure shall be circulated nor any signature thereto have any force or
effect which has been signed before the titles and submission clause have been fixed and determined as
provided in section 1-40-106 and this section.

(5) In the event a motion for rehearing is filed in accordance with this section, the period for filing a
petition in accordance with section 1-40-108 shall not begin until a final decision concerning the motion
is rendered by the title board or the Colorado supreme court; except that under no circumstances shall
the period for filing a petition be extended beyond three months prior to the election at which the
petition is to be voted upon.

(6) (Deleted by amendment, L. 2000, p. 1622, § 5, effective August 2, 2000.)
(7) (Deleted by amendment, L. 95, p. 432, § 5, effective May 8, 1995.)

Source: L. 93: Entire article amended with relocations, p. 680, § 1, effective May 4. L. 95: (1) and (7)
amended, p. 432, § 3, effective May 8. L. 98: (2) amended, p. 635, § 9, effective May 6. L. 2000: (1),
(2), (4), and (6) amended, pp. 1621, 1622, §§ 2, 5, effective August 2; (6) amended, p. 297, § 1,
effective August 2. L. 2004: (1) amended, p. 756, § 2, effective May 12.

Editor's note: Subsections {1} and (2} were formerly numbered as section 1-40-101 (3}, subsection (3) wa
formerly numbered as section 1-40-103 (1), subsection (4) was formerly numbered as section 1-40-103 (2),
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subsection (5) was formerly numbered as section 1-40-102 (3)(b), subsection (6) was formerly numbered as
section 1-40-101 (4), and subsection (7) is new. The former section 1-40-107 was relocated to section 1-40-113.

Cross references: For the general assembly, powers, and initiative and referendum reserved to the people, see
also § 1 of art. V, Colo. Const.; for recall from office, see art. XXI, Colo. Const.
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25-7-103. Definitions.

As used in this article, unless the context otherwise requires:
(1) "Administrator" means the administrator of the federal environmental protection agency.

(1.3) "Adverse environmental effect”, as a term used in the context of regulating hazardous air
pollutants, means any significant and widespread adverse effect, which may reasonably be anticipated,
to wildlife, aquatic life, or other natural resources, including adverse impacts on populations of
endangered or threatened species or significant degradation of environmental quality over broad areas.

(1.5) "Air pollutant" means any fume, smoke, particulate matter, vapor, or gas or any combination
thereof which is emitted into or otherwise enters the atmosphere, including, but not limited to, any
physical, chemical, biological, radioactive (including source material, special nuclear material, and by-
product material) substance or matter, but "air pollutant” does not include water vapor or steam
condensate or any other emission exempted by the commission consistent with the federal act. Such
term includes any precursors to the formation of any air pollutant, to the extent the administrator of the
United States environmental protection agency or the commission has identified such precursor or
precursors for the particular purpose for which the term "air pollutant” is used.

(2) "Air pollution control authority" means the division, or any person or agency given authority by the
division, or a local governmental unit duly authorized with respect to air pollution control.

(3) "Air pollution source" means any source whatsoever at, from, or by reason of which there is emitted
or discharged into the atmosphere any air pollutant,

(4) "Allowable emissions" means the emission rate calculated for a stationary source using the
maximum rated capacity of the source (unless the source is subject to enforceable permit conditions
which limit the operating rate or hours of operation, or both) and the most stringent of the following:

(a) The applicable standards promulgated pursuant to the federal act for new source performance or
hazardous air pollutants;

(b) The applicable Colorado emission control regulation; or
(c) The emission rate specified as a permit condition.

(5) "Ambient air" means that portion of the atmosphere, external to the sources, to which the general
public has access.

(5.5) "Appliance" means any device which contains and uses as a refrigerant a class I or class Il ozone
depleting compound as defined by the administrator and which is used for household or commercial
purposes, including any air conditioner, refrigerator, chiller, or freezer.

(5.7) "Approved motor vehicle refrigerant recycling equipment” means any equipment models certified
by the administrator, or any independent standards testing organization approved by such administrator,
to meet the standards established by the administrator which are applicable to equipment for the
extraction of refrigerants from motor vehicle air conditioners. Equipment for such purpose purchased
prior to the promulgation of regulations pursuant to section 25-7-105 (11) (c) shall be considered
certified if it is substantially identical to equipment which is certified by the administrator.
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(6) Repealed.

(6.5) "CFC" means any of the chlorofluorocarbon chemicals CFC-11, CFC-12, CFC-112, CFC-113,
CFC-114, CFC-115, or CFC-502.

(6.7) "Colorado generally available control technology" or "Colorado GACT" means standards imposed
pursuant to section 25-7-109.3 (3) utilizing principles of sound engineering judgment in applying the
criteria set forth in section 112 (d) of the federal act respecting the creation of standards or requirements
utilizing generally available control technologies or management practices by area sources for the
reduction of emissions of hazardous air pollutants considering a cost-benefit analysis, economics, the
cost and availability of control technology, and the location, nature, and size of the source involved, and
the actual or potential impacts on the public health, welfare, and the environment,

(6.8) "Colorado maximum achievable control technology" or "Colorade MACT" means standards
imposed pursuant to section 25-7-109.3 (3) utilizing principles of sound engineering judgment in
applying the criteria set forth in section 112 (d) of the federal act respecting the creation of standards or
requirements which provide for the maximum degree of emissions reduction that has been demonstrated
to be achievable for the control of hazardous air pollutants, considering a cost-benefit analysis,
economics, the cost and availability of control technology, and the location, nature, and size of the
source involved, and the actual or potential impacts on the public health, welfare, and the environment.

(7) "Commission" means the air quality control commission created by section 25-7-104.
(8) "Construction" means fabrication, erection, installation, or modification of an air pollution source.
(9) "Division" means the division of administration of the department of public health and environment.

(9.5) "Effects on public welfare" means all language referring to effects on public welfare, which
includes, but is not limited to, effects on soils, water, crops, vegetation, manmade materials, animals,
wildlife, weather, visibility, climate, damage to and deterioration of property, and hazards to
transportation, as well as effects on economic values and on personal comfort and well-being, whether
caused by transformation, conversion, or combination with other air pollutants.

(10) "Emission” means the discharge or release into the atmosphere of one or more air pollutants.

(11) "Emission control regulation" means and includes any standard promulgated by regulation which is
applicable to all air pollution sources within a specified area and which prohibits or establishes
permissible limits for specific types of emissions in such area, and also any regulation which by its
terms is applicable to a specified type of facility, process, or activity for the purpose of controlling the
extent, degree, or nature of poliution emitted from such type of facility, process, or activity, any
regulation adopted for the purpose of preventing or minimizing emission of any air pollutant in
potentially dangerous quantities, and also any regulation that adopts any design, equipment, work
practice, or operational standard. Emission control regulations shall not include standards which
describe maximum ambient air concentrations of specifically identified pollutants or which describe
varying degrees of pollution of ambient air. Emission control regulations pertaining to hazardous air
pollutants, as defined in subsection (13) of this section, shall be consistent with the emission standards
promulgated under section 112 of the federal act or section 25-7-109.3 in reducing or preventing
emissions of hazardous air pollutants, and may include application of measures, processes, methods,
systems, or techniques, including, but not limited to, measures which:

(a) Reduce the volume of, or eliminate emissions of, such pollutants through process changes,
substitution of materials, or other modifications;
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(b) Enclose systems or processes to eliminate emissions;

(c) Collect, capture, or treat such pollutants when released from a process, stack, storage, or fugitive
emissions point;

(d) Are design, equipment, or work practice standards (including requirements for operator training or
certification); or

(e) Are a combination of the provisions of paragraphs (a) to (d) of this subsection (11).
(11.5) "Emission data" means, with reference to any source of emission of any substance into the air:

(2) Information necessary to determine the identity, amount, frequency, concentration, or other
characteristics (to the extent related to air quality) of any emission which has been, or will be, emitted by
the source (or of any pollutant resulting from any emission by the source), or any combination thereof;

(b) Information necessary to determine the identity, amount, frequency, concentration, or other
characteristics (to the extent related to air quality) of the emission which, under an applicable standard
or limitation, the source was authorized to emit (including, to the extent necessary for such purposes, a
description of the manner or rate of operation of the source), or any combination thereof;

(c) A general description of the location or nature, or both, of the source to the extent necessary to
identify the source and to distinguish it from other sources (including, to the extent necessary for such
purposes, a description of the device, installation, or operation constituting the source).

(12) "Federal act” means the federal "Clean Air Act", 42 U.S.C. sec. 7401 et seq. (1970), as the same is
in effect on November 15, 1990.

(12.1) "Generally available control technology" or "GACT" means standards promulgated pursuant to
section 112 of the federal act which provide for the use of generally available control technologies or
management practices for the control of hazardous air pollutants for area sources, as defined in section
112 of the federal act, including equivalent emission limitations by permit pursuant to section 112 (j) of
the federal act.

(13) "Hazardous air pollutant" means an air pollutant which presents through inhalation or other routes
of exposure, a threat of adverse human health effects (including, but not limited to, substances which are
known to be, or may reasonably be anticipated to be carcinogenic, mutagenic, teratogenic, neurotoxic,
which cause reproductive dysfunction, or which are acutely or chronically toxic) or adverse
environmental effects whether through ambient concentrations, bioaccumulation, deposition, or
otherwise and which has been listed pursuant to section 112 of the federal act or section 25-7-109.3.

(14) "Indirect air pollution source" means any facility, building, structure, or installation, or any
combination thereof, excluding dwellings, which can reasonably be expected to cause or induce
substantial mobile source activity which results in emissions of air pollutants which might reasonably be
expected to interfere with the attainment and maintenance of national ambient air standards.

(15) "Issue" or "issuance" means the mailing of any order, permit, determination, or notice, other than
notice by publication, by certified mail to the last address furnished to the agency by the person subject
thereto or personal service on such person, and the date of issuance of such order, permit, determination,
or notice shall be the date of such mailing or service or such later date as is stated in the order, permit,
determination, or notice.
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(16) "Local air pollution law" means any law, ordinance, resolution, code, rule, or regulation adopted by
the governing body of any city, town, county, or city and county, pertaining to the prevention, control,
and abatement of air pollution.

(16.5) "Maximum achievable control technology” or "MACT" means emission standards promulgated
under section 112 of the federal act requiring the maximum degree of emissions reduction that has been
demonstrated to be achievable for the control of hazardous air pollutants, including equivalent emission
limitations by permit pursuant to section 112 (j) of the federal act.

(17) “"Malfunction” means any sudden and unavoidable failure of air pollution control equipment or
process equipment or unintended failure of a process to operate in a normal or usual manner. Failures
that are primarily caused by poor maintenance, careless operation, or any other preventable upset
condition or preventable equipment breakdown shall not be considered malfunctions.

(18) "Motor vehicle" means any self-propelled vehicle which is designed primarily for travel on the
public highways and which is generally and commonly used to transport persons and property over the
public highways.

(18.3) "Motor vehicle air conditioner” means any air conditioner designed for installation in a motor
vehicle which uses as a refrigerant any class | or class 1I ozone depleting compound as defined by the
administrator.

(18.4) "Owner or operator" means any person who owns, leases, operates, controls, or supervises a
stationary source.

(18.5) "Ozone depleting compound” means any substance on the list of class I and class II ozone
depleting compounds as defined by the administrator and as referenced in section 602 of the "Federal
Clean Air Act of 1990".

(19) "Person" means any individual, public or private corporation, partnership, association, firm, trust,
estate, the United States or the state or any department, institution, or agency thereof, any municipal
corporation, county, city and county, or other political subdivision of the state, or any other legal entity
whatsoever which is recognized by law as the subject of rights and duties.

(19.5) "Refrigeration system" includes refrigerators, freezers, cold storage warehouse refrigeration
systems, and air conditioners, any of which hold more than one hundred pounds of refrigerant or more
than one hundred pounds total if more than one refrigeration unit or system exists at the same location.

(20) "Shutdown" means the cessation of operation of any air pollution source for any purpose.
(21) "Start-up" means the setting in operation of any air pollution source for any purpose.

(22) "State implementation plan" means the plan required by and described in section 110(a) of the
federal act.

(23) "Stationary source" means any building, structure, facility, or installation which emits or may emit
any air pollutant.

Source: L. 79: Entire article R&RE, p. 1018, § 1, effective June 20. L. 84: (6) repealed, p. 768, § 1,
effective July 1. L. 89: (6.5) and (19.5) added, p. 1156, § 2, effective January 1, 1990. L. 92: (1), (11),
(12), (13), and (19) amended and (1.3), (1.5), (5.5), (5.7), (6.7), (6.8}, (9.5), (11.5), (12.1), (16.5), (18.3),
(18.4), and (18.5) added, pp. 1166, 1291, §§ 5, 1, effective July 1. L. 94: (9) amended, p. 2780, § 494,
effective July 1. L. 2006: IP added, p. 1504, § 46, effective June 1.
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Editor's note: (1) Amendments to subsection (1.5) by Senate Bill 92-105 and House Bill 92-1178 were
harmonized.

(2) Subsection (18.4) was enacted as subsection (18.3) by Senate Bill 92-105, Session Laws of Colorado 1992,
chapter 179, section 5, but has been renumbered on revision for ease of location.
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25-7-105. Duties of commission.

(1) Except as provided in sections 25-7-130 and 25-7-131, the commission shall promulgate such rules
and regulations as are consistent with the legislative declaration set forth in section 25-7-102 and
necessary for the proper implementation and administration of this article, including but not limited to:

(a) (I) A comprehensive state implementation plan which will assure attainment and maintenance of
national ambient air quality standards and which will prevent significant deterioration of air quality, all
in conformity with the provisions of this article. The comprehensive plan shall meet all requirements of
the federal act and shall be revised whenever necessary or appropriate.

(IT) The comprehensive state implementation plan of the commission shall, wherever feasible, include
local or regional air pollution plans and programs adopted or enforceable by municipal or county
governments. Before making any changes to those portions of the state implementation plan which
include such air pollution plans and programs or to such plans and programs which are suggested for
inclusion in the state implementation plan, the commission shall give thirty days' notice of the proposed
changes to the affected municipal or county government to allow a reasonable opportunity to prepare
comments on the proposed changes. The commission shall consider such comments in its action on the
state implementation plan and shall document in the record of the hearing its reasons for any changes to
such plans and programs. Any such plans and programs which are approved by the commission and
formally submitted as a part of the state implementation plan shall be deemed a part of the
comprehensive program of the commission and shall be enforced as such.

(IIT) The revisions to the Denver element of the PM-10 state implementation plan adopted by the
commission on February 16, 1995, which contain a sixty tons-per-day PM-10 mobile source emissions
budget which expires January 1, 1998, and reverts to a forty-four tons-per-day budget, are amended to
provide that such forty-four tons-per-day reversion shall not be a part of the state implementation plan
and shall only apply as a regulation adopted exclusively under reserved state authority pursuant to the
provisions of section 25-7-105.1. The sixty tons-per-day emissions budget shall, unless modified by the
commission through rule-making, apply for federal transportation conformity and is included in the state
implementation plan only as required by the federal act. Any entity with authority to adopt a
transportation plan required under section 43-1-1103, C.R.S., shall consider any mobile source
emissions budgets in effect under this article in the development of transportation improvement
programs for federal purposes.

(IV) Notwithstanding the provisions of section 25-7-133, the expiration of the state implementation plan
for ozone maintenance and related rules of the air quality control commission, and the amendments to
commission regulations number 3 and 7, which state implementation plan and rules, and amendments to
regulations number 3 and 7, were adopted or amended by the commission on March 21, 1996, and
which are therefore scheduled for expiration May 15, 1997, is postponed until December 31, 2005, and
the provisions of section 24-4-108, C.R.S., shall apply.

(b) Emission control regulations in conformity with section 23-7-109;

(c) A prevention of significant deterioration program in conformity with part 2 of this article and federal
requirements; except that definitions used in the program shall not differ from any definitions pertaining
to the prevention of significant deterioration program which appear in section 169 of the federal act or in
federal regulations promulgated thereunder, and an attainment program in conformity with part 3 of this
article;

(d) A satisfactory process of consultation with general purpose local governments and any federal land
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manager having authority over federal land to which the state implementation plan applies, effective
with respect to measures adopted after August 7, 1978, pertaining to transportation controls, air quality
maintenance plan requirements, preconstruction review of stationary sources of air pollution, or any
measure referred to in the prevention of significant deterioration program established pursuant to part 2
of this article or the attainment program established pursuant to part 3 of this article, or granting delayed
compliance orders pursuant to section 25-7-118.

(2) The commission shall provide forms of application and shall receive all such applications for review
of the classification of any attainment, nonattainment, or unclassifiable area within the state made
pursuant to section 25-7-106 (1) or 25-7-107 (2), all applications for designation or redesignation made
pursuant to section 25-7-208, and all applications for any revision of general application of the state
implementation plan and shall set such applications for hearing and determination by the commission in
accordance with the provisions of section 25-7-119.

(3) The commission shall employ a technical secretary and shall delegate to such secretary such duties
and responsibilities as it may deem necessary; except that no authority shall be delegated to such
secretary to adopt, promulgate, amend, or repeal standards or regulations, or to make determinations, or
to issue or countermand orders of the commission. Such secretary shall have appropriate practical,
educational, and administrative experience related to air pollution control and shall be employed
pursuant to the state personnel system laws.

(4) (a) The commission and the state board of health shall hold a joint public hearing during the month
of October of each year in order to hear public comment on air pollution problems within the state,
alleged sources of air pollution within the state, and the availability of practical remedies therefor; and at
such hearing the technical secretary shall answer reasonable questions from the public concerning
administration and enforcement of the various provisions of this article, as well as rules and regulations
promulgated under the authority of this article.

(b) On or before September 30, 1993, the commission shall publish and revise from time to time
thereafter, as is necessary, a regulatory agenda which includes its schedule for future rule-making and its
schedule for implementing section 25-7-109.3 and other air quality programs.

(5) Prior to the hearing required under subsection (4) of this section, the commission shall prepare and
make available to the public a report which shall contain the following specific information:

(a) A description of the pollution problem in each of the polluted areas of the state, described separately
for each such area;

(b) To the extent possible, the identification of the sources of air pollution in each separate area of the
state, such as motor vehicles, industrial sources, and power-generating facilities;

(c) A list of all alleged violations of emission control regulations which shows the status of control
procedures in effect with respect to each such alleged violation.

(6) and (7) Repealed.
(8) (Deleted by amendment, L. 92, p. 1170, § 7, effective July 1, 1992.)

(9) The commission shall adopt exhaust emissions standards for motor vehicles purchased for state use
and shall assist the executive director of the department of personnel in determining those vehicles
which meet or exceed such standards.

(10) The commission shall promulgate such rules and regulations as are necessary to implement the
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provisions of part 5 of this article concerning asbestos control.

(11) The commission shall promulgate regulations concerning CFC's and ozone depleting compounds as
follows:

(a) Regulations requiring the recycling or reuse of any refrigerant containing CFC which is removed
from the refrigeration system of a retail store, cold storage warehouse, or commercial or industrial
building by any person who installs, services, repairs, or disposes of such system as a result of service to
or disposal of such system;

(b) Regulations prohibiting the intentional venting or disposal of any refrigerant containing CFC by the
owner or operator of a retail store, cold storage warehouse, or commercial or industrial building and
requiring the recycling or reuse of such refrigerant;

(¢) Regulations requiring the use of approved motor vehicle refrigerant recycling equipment during the
repair or servicing of a motor vehicle air conditioner, requiring that such repair or servicing be done by a
person certified in accordance with federal regulations, and including requirements for reclamation of
refrigerants during the disposal of a vehicle;

(d) Repealed.
(e) Regulations which establish requirements for recycling;

(f) Regulations which conform with the requirements of section 608 of the "Federal Clean Air Act of
1990" to establish standards and requirements regarding the use and disposal of class I and class II
ozone depleting compounds during the service, repair, or disposal of appliances and industrial process
refrigeration. If federal training and certification requirements are adopted under section 609 of the
"Federal Clean Air Act of 1990" as of January 1, 1993, no state training and certification requirements
shall be adopted. If the federal regulations are not adopted, then such state regulations shall contain
training and certification requirements substantially similar to those required under section 609 of the
"Federal Clean Air Act of 1990". Such regulations shall also include provisions for the imposition and
collection of a certification fee sufficient to implement the training, certification, and enforcement
requirements of this paragraph (f).

(g) Repealed.

(h) Regulations which are necessary for the imposition and collection of a fee for registering as
stationary sources refrigeration systems and other appliances which contain a minimum of one hundred
pounds or use a drive system of one hundred horsepower or more and use ozone depleting compounds.
The fee set by the commission shall reflect the direct and indirect costs of registering refrigeration
systems and appliances; however, such fee shall not exceed twenty-five dollars per unit and shall not
exceed a maximum of two hundred dollars per facility.

(12) The commission shall promulgate such rules and regulations as are necessary to implement the
provisions of the emission notice and construction permit programs and the minimum elements of a
permit program provided in Title V of the federal act.

(13) (a) The commission shall promulgate rules and regulations requiring motor vehicles which have
manufacturer-installed diagnostic systems for emission controls to have such diagnostic systems
inspected and maintained consistent with section 202 of the federal act as part of the periodic inspection
of vehicle emission control systems required pursuant to this article.

(b) This subsection (13) shall take effect July 1, 1994.
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(14) The commission shall repeal the clean vehicle fleet program mandated by section 246 of the federal
act and shall replace such program if required by federal law. Nothing in this subsection (14) shall be
deemed to impair the availability of the income tax credit established pursuant to section 39-22-516,
C.R.S., or the rebate established pursuant to article 33 of title 39, C.R.S.

(15) The commission shall promulgate rules and regulations as are necessary to provide an emission
reduction incentive permit fee credit program which provides for a permit fee reduction in the year
following the year in which a permittee achieves an early reduction in emissions of hazardous air
pollutants, consistent with the provisions of section 112 of the federal act and section 25-7-114.3.

(16) The commission shall give priority to and take expeditious action upon consideration of the
following:

(2) A request by a unit of local government to investigate and resolve air quality problems associated
with a source;

(b) A request by a unit of local government for inclusion of a locally developed air pollution control
measure in a state implementation plan;

(c) A request by a unit of local government that the commission consider local concerns respecting
environmental and economic effects in the context of a proceeding where the state is targeting a source
for imposition of additional air pollution controls.

(17) () Not later than December 31, 2002, and no less frequently than every five years thereafter, the
commission shall conduct rule-making hearings to approve an update to the emission inventories from
state and federal public land management agency activities on public lands resulting in emissions of any
criteria pollutant, including surrogates or precursors for that pollutant, that affect any mandatory class [
federal areas in Colorado by reducing visibility in such areas. At a minimum, such inventories shall
report on emissions from the sources set forth in paragraph (d) of this subsection (17).

(b) The commission shall ensure that the division prepares inventories for all state land management
agencies with jurisdiction over state lands, including, without limitation, the state land board, the
department of agriculture, and the department of natural resources, to provide an inventory of emissions
from land management activities that are sources of pollutant emissions that may affect any mandatory
class 1 federal area in Colorado by reducing visibility in such areas; except that the commission shall
exempt from the inventory requirement any sources or categories of sources that it determines to be of
minor significance.

(c) The commission shall use the emission inventories provided under this subsection (17) to develop
control strategies for reducing emissions within the state as a component of the visibility long-term
strategies for inclusion in the state implementation plan and for inclusion in any environmental impact
statement or environmental assessment required to be performed under the federal "National
Environmental Policy Act of 1969", 42 U.S.C. secs. 4321 to 4347.

(d) The rule-making hearing held to approve the inventories provided under this subsection (17) shall
require public participation and shall require the reporting of both current emissions and projected future
emissions, over at least a five-year period, from the following sources on public land that affect any
mandatory class I federal areas in Colorado:

(I) Stationary source emissions, based on existing air pollution emission notices filed with the division;

(1I) Mobile sources utilizing state lands, excluding state and federal highways;
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(I11) Paved and unpaved roads;
(IV) Fires on public lands from all sources;
(V) Biogenic sources, including emissions from flora and fauna.

(e) Each inventory provided under this subsection (17) shall state the basis and methodology used to
accumulate the data and shall be based upon data that are:

(I) Developed no later than three years prior to the submittal; and
(IT) No more than five years old.

(18) Upon petition by any person or on its own motion, for good cause shown, the commission may
determine that the emission inventory of any criteria pollutant, including a surrogate or precursor for that
pollutant, for a region of the state is inadequate for purposes of commission rule-making or
adjudications in connection with development of the state implementation plan, selection of pollution
control strategies, attribution of emissions to sources or categories of sources, or findings of adverse
impacts. If, after conducting a public hearing in accordance with the rule-making provisions of the
"State Administrative Procedure Act", article 4 of title 24, C.R.S., the commission finds that the
emission inventory should be revised to take into consideration existing credible studies or scientific
data in order to reasonably attribute emissions to source categories, it shail direct that such revision be
performed prior to a final rule-making or adjudication.

(19) The commission may coordinate with the United States secretary of the interior and the United
States secretary of agriculture to develop air quality management plans consistent with this article for
federal lands pursuant to 16 U.S.C. sec. 530, 16 U.S.C. sec. 1604, and 43 U.S.C. sec. 1712.

Source: L. 79: Entire article R&RE, p. 1021, § 1, effective June 20; (9) added, p. 1551, § 14, effective
June 20. L. 81: (9) amended, p. 1296, § 35, effective January 1, 1982. L. 84: (2) and (8) amended and
(7) repealed, p. 768, §§ 3, 1, effective July 1. L. 87: (10) added, p. 1151, § 2, effective July 1. L. 89:
(11) added, p. 1156, § 3, effective January 1, 1990. L. 92: (1)(c), (4), (8), and [P(11) amended and (11)
(c) to (11)(g) and (12) to (16) added, pp. 1170, 1292, §§ 7, 2, effective July 1. L. 93: (11)(h) added, p.
958, § 1, effective May 28. L. 95: (1)(a)(IIT) added, p. 1149, § 1, effective May 31. L. 96: (1)(a)(IV)
added, p. 1038, § 2, effective May 23; (9) amended, p. 1541, § 130, effective June 1; (6) repealed, p.
1257, § 149, effective August 7. L. 99: (17) and (18) added, p. 1246, § 1, effective June 2. L. 2002: (14)
R&RE, p. 1066, § 1, effective August 7. L. 2003: (19) added, p. 1035, § 6, effective April 17; (11)(d)
repealed, p. 724, § 3, effective July 1. L. 2005: (1 1)(g) repealed, p. 282, § 18, effective August 8.

Cross references: For the legislative declaration contained in the 1996 act enacting subsection (1)@a)iv), see
section 1 of chapter 210, Session Laws of Colorado 1996. For the legislative declaration contained in the 1996 act
repealing subsection (6), see section 1 of chapter 237, Session Laws of Colorado 1996. For the legislative
declaration contained in the 2003 act enacting subsection (19), see section 1 of chapter 145, Session Laws of
Colorado 2003.
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25-7-105.1. Federal enforceability.

(1) To the extent that any provision of this article or any standard or regulation promulgated pursuant
thereto is not required by Part C (prevention of significant deterioration), Part D (nonattainment), or
Title V (minimum elements of a permit program) of the federal act, or is not required by section 111 of
the federal act, or is not required for sources to participate in the early reduction program of section 112
of the federal act, or is not required for sources to be excluded as a major source under this article, or is
otherwise more stringent than other requirements of the federal act, such provision, standard, or
regulation is hereby declared to be adopted under powers reserved to the state of Colorado pursuant to
section 116 of the federal act. Any such provision, standard, or regulation adopted exclusively under
state authority shall not constitute part of the state implementation plan.

(2) Whenever the division or commission grants relief to an owner or operator of a new or modified
stationary source from that part of a state standard or regulation which is not required by Part C
(prevention of significant deterioration), Part D (nonattainment), or Title V (minimum elements of a
permit program) of the federal act, or is not required by section 111 of the federal act, or is not required
for sources to participate in the early reduction program of section 112 of the federal act, or is not
required for sources to be excluded as a major source under this article, or which is otherwise more
stringent than other requirements of the federal act and is not included as part of the state
implementation plan, such relief shall be govemed exclusively by the laws of this state and the
regulations of the commission.

(3) To the extent any term or condition contained in any permit issued pursuant to this article is not
required by Part C (prevention of significant deterioration), Part D (nonattainment), or Title V
(minimum elements of a permit program) of the federal act, or is not required by section 111 of the
federal act, or is not required for sources to participate in the early reduction program of section 112 of
the federal act, or is not required for sources to be excluded as a major source under this article, or is
otherwise more stringent than other requirements of the federal act, such term or condition shall be
subject to enforcement exclusively under the laws of this state and the regulations of the commission,

Source: L. 92: Entire section added, p. 1172, § 8, effective July 1.
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25-7-109.3. Colorado hazardous air pollutant control and reduction program.

(1) The commission shall promulgate appropriate regulations pertaining to hazardous air pollutants as
defined in section 25-7-103 (13) which are consistent with this section and the requirements of and
emission standards promulgated pursuant to section 112 of the federal act, including any standard
required to be imposed under section 112(r) of the federal act. The commission shall monitor the
progress and results of the risk studies performed under section 112 of the federal act to show that
Colorado's hazardous air pollutant control and reduction program is consistent with the national strategy.

(2) The commission may only promulgate regulations pertaining to hazardous air pollutants as defined
in section 25-7-103 (13) in accordance with this section. In order to minimize additional regulatory and
compliance costs to the state's economy, any program created by the commission pursuant to this section
shall contain a provision which exempts those sources or categories of sources which it determines to be
of minor significance from the requirements of the program. Consistent with the provisions of section
25-7-105.1, the commission shall authorize synthetic minor sources of hazardous air pollutants by the
issuance of construction permits or prohibitory rules or other regulations. Such permits, rules, or
regulations shall only be as stringent as necessary to establish synthetic minor status. The commission
shall expeditiously implement this subsection (2) to assure that all sources may be able to timely qualify
as a synthetic minor source, thereby avoiding the costs of the operating permit program.

(3) (@) (I) As soon as adequate scientific, technological, and hazardous air pollutant emissions
information is available, the commission may promulgate regulations for the control of hazardous air
pollutants utilizing Colorado GACT or Colorado MACT technology-based emission reduction
requirements, as defined in section 25-7-103 (6.7) and (6.8).

(11) The division may establish schedules of compliance of up to five years leading to final compliance
for any such regulation, which shall be enforced through regulations or conditions in construction
permits issued pursuant to section 25-7-114.2 or 25-7-114.5. In determining any schedule of
compliance, the division shall consider the current availability of technology, costs of compliance, and
the consequence of delay to the public health or environment or economy.

(III) The division shall issue its determination of Colorado GACT or Colorado MACT and the
compliance schedule in writing.

(I'V) Within thirty calendar days after receipt of a determination by the division requiring installation of
Colorado GACT or Colorado MACT and the compliance schedule, pursuant to this subsection (3), a
source may appeal such a determination or compliance schedule by filing with the commission a written
petition requesting a hearing to review the determination on a de novo basis.

(V) Such hearing shall allow the parties to present evidence and argument on all issues and to conduct
cross-examination required for full disclosure of the facts and shall otherwise be conducted in
accordance with section 25-7-119.

(b) This section shall only apply to sources emitting a hazardous air pollutant identified in the list
established or amended pursuant to subsection (5) of this section which:

(I) Are not included in categories or subcategories of sources listed or proposed to be listed by the
environmental protection agency under section 112 of the federal act and thus will not be required to
comply with GACT or MACT under the federal act, as defined in section 25-7-103 (12.1) and (16.5); or

(I1) Are included in categories or subcategories of sources listed or proposed to be listed under section
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112 of the federal act and which have:

(A) Levels of emissions of hazardous air pollutants listed under section 112 (b) of the federal act which
are below thresholds established under the federal act and thus will not be required to comply with
GACT and MACT under the federal act and as defined in section 25-7-103 (12.1} and (16.5); except that
this section shall not apply to a source included in a category or subcategory for which a lesser quantity
emission rate has been proposed or adopted under section 112 of the federal act; or

(B) Hazardous air pollutant emissions above a threshold level of the substance listed under subparagraph
(II) of paragraph (a) and paragraph (b) of subsection (5) of this section.

{b.1) The commission and the air quality science advisory board may recognize similarities among
regulated sources or apply, when appropriate, previous control requirements established by the
commission in making a determination about the need for such regulation under this subsection (3). The
commission and the science advisory board shall also consider fundamentally different factors between
sources in making these determinations.

(c) The commission shall designate by regulation those classes of minor or insignificant sources of
emissions of hazardous air pollutants which are exempt from the requirements of this section because
their emissions of hazardous air pollutants will result in an inconsequential risk to public health,

(d) (I) A source subject to the requirements of this section may be exempt from installation of Colorado
MACT or Colorado GACT or any Colorado health-based requirement if the division makes a
determination that an alternative level of control, including no emission controls, will result in an
inconsequential risk to public health.

(IT) The division shall issue its determination of a source's request for exemption under this paragraph
(d) in writing within sixty days of receipt of a complete application for an exemption and shall publish
notice of its determination by at least one publication in a newspaper of general distribution in the area
of the source requesting the exemption.

(III) Within thirty calendar days after receipt of a determination by the division of a request for
exemption by a source under this paragraph (d), the source or any person may appeal such determination
by filing with the commission a written petition requesting a hearing to review the exemption request on
a de novo basis. Such request shall be referred to the air quality science advisory board for an advisory
opinion which shall be considered by the commission.

(IV) Such hearing shall allow the parties to present evidence and argument on all issues and to conduct
cross-examination required for full disclosure of the facts and shall otherwise be conducted in
accordance with section 25-7-119.

{(e) Any source as defined in section 112(i) of the federal act, and regulations promulgated thereunder,
that participates in the early reduction program pursuant to section 112(i) of the federal act, or this
article, shall be exempt from the requirements of this section for the same period of time exemptions
from federal requirements or requirements under this article are allowed under the early reduction
program.

(f) This section shall not apply to sources subject to national emission standards for hazardous air
pollutants (NESHAP) established by the administrator pursuant to the federal act, but only for those
emissions for which a NESHAP is established.

(g) This section shall not impose requirements on sources included in categories or subcategories of
sources which are listed in section 112(n) of the federal act which are inconsistent with the timing of
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studies or assessments conducted under or definitions set forth in section 112(n) of the federal act.

(4) (a) (I) On or after the risk-based studies required under sections 112(k)(3), 112(0), and 112(f) of the
federal act are completed and received by the commission, the commission may adopt regulations
pertaining to those sources identified as emitting hazardous air pollutants regulated under this section
which may include additional emission reduction requirements to address any residual risk of health
effects with respect to actual persons living in the vicinity of sources after installation of technology-
based controls. Imposition of such requirements may be made upon a determination by the commission
that operation of sources without health-based controls does not or will not represent an inconsequential
threat to public health. Regulations as finally adopted pursuant to this subsection (4) may apply on a
source-specific basis.

(IT) However, if in 1996 the commission determines that the studies referred to in subparagraph (I) of
this paragraph (a) and national strategy will not be timely or completed, then the commission shall direct
the science advisory board to evaluate or complete similar studies and issue an advisory report to the
commission and the commission may then act pursuant to this subsection (4).

(b) In issuing the advisory report, the air quality science advisory board shall take into consideration any
studies or reports on health-based assessments which are scientifically sound, including any developed
under section 112(k)(3), 112(0), and 112(f) of the federal act.

(c) Subject to paragraph (a) of this subsection (4), for existing sources not subject to regulation under
section 25-7-114.3, or not subject to regulation as a modified source, the commission may promulgate
health-based regulations on a source-by-source basis, with the exceptions specified in paragraph (d) of
this subsection (4).

(d) The commission and the air quality science advisory board may recognize similarities among
regulated sources or apply, when appropriate, previous control requirements established by the
commission pursuant to paragraph (a) of this subsection (4) in making a determination about the need
for such regulation under this subsection (4). The commission and the air quality science advisory board
shall also consider fundamentally different factors between sources in making these determinations.

(e) The commission may establish schedules of compliance leading to final compliance for any
regulation promulgated pursuant to this subsection (4).

(f) A hearing conducted by the commission under this subsection (4) shall be conducted in accordance
with section 25-7-110 or 25-7-119 or article 4 of title 24, C.R.S., as applicable.

(g) In reaching a determination under this subsection (4), the commission shall give consideration to the
technical availability of methods of compliance, the costs of compliance, and the consequences of delay.
The commission shall also consider cost-benefit analysis and risk-benefit analysis pursuant to section
24-4-103 (4.5), CR.S.

(h) Temporary exceptional authority. (I) (A) This subparagraph (I) shall apply until such time as the
commission is authorized to act pursuant to paragraph (a) of this subsection (4). If the executive director
of the department of public health and environment finds that a source in a category or subcategory of
sources listed or proposed to be listed under section 112 of the federal act for which MACT or GACT is
not scheduled for proposal until after 1997 and presents an unacceptable threat of actual health effects,
then the executive director may direct the commission to evaluate and, as necessary, study such actual
heaith effects. The commission may request the air quality science advisory board to evaluate and, as
necessary, study whether the impacts of waiting to regulate the emissions of hazardous air pollutants
from this source present an unacceptable threat of actual health effects. If, after considering an advisory
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opinion issued by the board and other available information, the commission finds by a preponderance
of the evidence that waiting until the source would be required to install GACT or MACT under section
112 of the federal act will cause an unacceptable incremental threat of actual health effects to persons
living in the vicinity of such source, the commission may promulgate regulations for the control of
hazardous air pollutants for the source. The control regulations may include the least restrictive control
that will adequately protect the public, including but not limited to: Chemical substitution, pollution
prevention, work process modifications, additional control technologies, or Colorado MACT or GACT.
In promulgating Colorado GACT or MACT for the source, the commission shall consider and be as
consistent as possible with GACT or MACT under section 112 of the federal act, minimization of
duplicative capital expenditures and minimization of substantial reconstruction time. The commission
shall provide a schedule of compliance leading to final compliance which considers matters identified in
paragraphs (b), (c), (e), (f), and (g) of this subsection (4).

(B) Any source which is required to install Colorado MACT or GACT under regulations promulgated
pursuant to sub-subparagraph (A) of this subparagraph (I) only and which subsequently is required to
install federal MACT or GACT that is significantly different than Colorado MACT or GACT and
imposes a significant capital cost on the source, then the general assembly shall study and consider
whether an operating permit fee credit or a state tax credit for the capital costs, or a percentage of the
costs, is appropriate.

(I) Until such time as the commission is authorized to act pursuant to paragraph (a) of this subsection
(4) and upon the recommendation of the executive director of the department of public health and
environment, the governor may find, as expressed in an executive order, that after an existing source has
installed Colorado or federal MACT or GACT, or Colorado MACT or GACT has been proposed for a
new source or a modification of an existing source, the source presents an unacceptable threat of actual
health effects. The governor may then direct the commission to evaluate and, as necessary, conduct
studies on actual health effects. The commission shall then direct the air quality science advisory board
to render an advisory opinion on such information and on whether, after technology-based controls have
been installed, emissions of hazardous air pollutants from this source will cause actual health effects to
persons in the vicinity of such source. If the commission, after reviewing the advisory opinion,
determines by a preponderance of the evidence that emissions of hazardous air pollutants by the source
will cause an unacceptable threat of actual health effects to persons living in the vicinity of such source,
the commission may then promulgate additional technology-based control regulations, pollution
prevention, or health-based measures to protect the public health. The commission shall provide a
schedule of compliance leading to final compliance which considers matters identified in paragraphs (b),
(c), (&), (f), and (g) of this subsection (4).

(LII) This paragraph (h) shall remain effective only until such time as the commission acts pursuant to its
authority under paragraph (a) of this subsection (4).

(5) (a) The substances listed in or pursuant to section 112(b) of the federal act, and the following
substances, are declared to be hazardous air pollutants and are subject to regulation by the commission
under this section:

Chemical Abstract

Service Number Chemical

(I} 50-18-0 Cyclophosphamide

(II) 50-32-8 Benzo (a}pyrene

(I1I) 52-24-4 Tris(aziridinyl)-phosphine sulfide
(IV) £2-24-4 Thio-tepa

(V) 53-70-3 Dibenzf[a,h]anthracene

{(VI) 55-98-1 1,4-butanediol dimethanesulphonate
{VII) 56-53-1 Dirthylstulresterol
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(VIII) 56-55-3 Benzfalanthracene

(IX} T0-25-17 N-methyl-n-nitro-n-nitrosoguanidine

(X) 79-98-8 Methylglyoxol

{XI} 11i5-28-6 Chlorendic acid

{X11) i17-10-2 Chrysazin

[RITI) 122-60-1 Phenyl glycidyl ether

(XIV) 132-27-4 2=biphenylcl seodium salt

(XV) 159-93-¢8 8ischloroethyl nitroscurea

(XVI) 258-81-7 B-methoxypsoralen

(XVITI}) 299-75-2 Treosulphan

(XVIID) 305-03-3 Clorambucil

(XIX) 370-67-2 nzactidine

[ 9] 366-70-1 Procarbazine hydrochloride

(XXI} 446-86-6 hzathioprine

{XXII) 484-20-8 5-methoxypsoralen

(XRIII) 494-03-1 Chiornaphazine

(XXIV) 590-96-5 Methanol, (methyl-onn-azoxy}

(XXV) 607-57-8 2-nitrofluorene

(XXVI} 615-53-2 N-nitroseo-n-methylurethane

(XXVII) B17-09-4¢ Trichlozmethine

(XAVIII) 1188-47-2 Hitrilotriacetic
acid, copper{2+)salt(l:1l)

(HAIX) 11B9-48-3 Hitrilotriacetic
acid, magnesivm salt(l:1)

(X¥2%) 1309-64-4 Antimony oxide

(XXXI) 1317-%8-2 Valencinite

(XXXII) 1402-68-2 Afiatoxins

{XXXIII} 2399-81-7 Natrilotriacetic acid,
beryliium salt (1:1})

{XAXIV) 2399-83-9 Nitrilotriacetic acid,
barium salt(l:1)

[XXXV) 2399-B5-1 Nitrilotriacetic acid,
tripotassium salt

(XXXVI) 2389-86-2 Nitrilotriacetic acid,
dipotassium salt

{HURVII) 2399-87-3 Nitrilotriaceric acid,
beryllium potassium salt (1:1)

[XENVIII) 2395-88-4 Nitrilotriacetic acid,
potassium magnesium salt(1:1:1)

(XXXIX) 2399-89-5 Hitriletriacetic acid,
potassium strontium salt{l:1:1)

(XL) 2399-94-2 Nitrilotriacetic acid,
calcium salt(l:1)

(XLI} 2455-08-5 Nitrilotriacetic acid,
calcium potassium salt(1l:1:1)

(¥LII) 2475-45-8 Disperse blue 1

(XLIIT) 2646-17-5 Cl solvent orangeZ

(XLIV) 3130-95-8 Nitrilotriacetic acid,

scandium (3+) sait (1:1}

(XLV) 343g-06-0

Nitrilotriacetic acad,

neodymium (3+) salt (1:1)

{XLVI) 5064-31-3

Nitrilotriacetic acid,

trisedium salt

(XLVII} 5522-43-0

l=-nitropyrene

(XLVIII) 579B8-43-6 Nitrilotriacetic acid,
discdium salt, compecund
with oxo {dihydrogen nit}

6-nitrochrysene
Nitrilotriacetic acid,
(unspecified)
Raden decay products
Nitrilotriacetic acad,

salt (3:1)

Senarmontite
Erionite
1-{2~chloroethyl) =3~

cyclohexyl-l-nitrosourea

1, {(2-chloroethyl)-3-(4

methyl-cyclchexyl) -1

(XLIX) 7496-02-8
(L) 10042-84-9
sodium salt
{LI) 20043-92-2
(LII} 10413-71-5
erbium{3+}
[LIII) 12412-52-1
{LIV) 12510-42-6
(LV} 13010-47-4
(LVI} 13905-09-¢
nitrosourea
(LvII) 14695-86-6

Nitrilotriacetic acid,

compound with iron
chloride, as /fecl3d/

{LVIIT} 14807-96-6 Talc {(containing
asbestos fibers)

rage > 01 &

http://www.michie.com/colorado/Ipext.dil’cocode/1/41172/43766/437fe/438b0/43a21 Un=... 5/12/2008



Michie's Legal Resources Page 6 of 8

[LIX) 14581-08-9 Nitrilotriacetic acid,
calecium salt

(LX) 15414-25-2 Nitrilotriacetic acid,
yotrium (3+) salt (1:1)

(LXI) 15467-20-6 Hitrilotriaceric acid,
disodium salt

{LXII) 15663-27-1 Cisplatin

(LXIIZ} 15844-52-7 Nitrilotriacetic acid,
copper (24} complex

(LXIV) 15834-02-8 Nitrilotriacetic acid,
monoammonium salt

(L¥Y) 16448B-54-7 Nitrilotriacetic acid,
iron (3+) complex

[LYXVI) 16568-02-8 Gyzremitrin

(LAVITI) 19105-03-8 Nitrilotriacetic acid,
mercury {2+) salt (2:3)

{LAVIII) 18432-54-7 Mitrilotriacetic acad,
cadmium (2+) complex

(LXIX) 18540-29-9 Chromium compounds,
hexavalent

ILXX) 15662-53-8 Nitrileotrziacetic acid,
trisodium salt monohydrate

ILYATL} 18946-54-6 Nitrilotriacetic acid,
neodymivm (3+) salt (%:1)

{LXXITI) 18583-72-7 Witrilotriacetic acid,
beryllium potassium salt (1:1)

{LXXIII) 18994-66-6 Nitrilotriacetic acid,
monosodium salt

{LXXIV) 19010-7%3-2 Nitrilotriacetic acid,

aluminium {3+) complex

[LXXV) 19456-58~7 Nitrilotriacetic acid,
inidium (3+) complex

{LXXVI) 22965-60-2 Nitrilotriscetic acid,
nickel (3+) complex

[LXXVII) 23214-92-8 Adrianmycin

[LXXVIII) 23255-03-0 Nitrilotriacetic acid,
disodium salt, monchydrate

[LEXIX) 23319-51-9 Hitrilotriacetic acid,
cobalt (3+) complex

[LXXX) 23555-96-6 Hitrilotraiacetic acid,
potassium strontium salt
(2:4:1)

(LEXRI} 23555-98-8 Hitrilotriacetic acid,
calcium potassium salt
(2:1:4)

(LEXXII) 25817-24-7 Witrilotriacetic acid,
potassium salt

(LXXXIII) 28444-53-3 Nitrilotriacetic acid,
monopotassium salt

[LXEXIV) 2B027-38-0C Nitrilotriacetic acid,
holmium salt

(LXXXV) 29027-90-5 Nitrilotriacetaic acid,
cerium salt

[LXXXVI) 29507-58-2 Nitrilotriacetic acid,
zinc {3+) complex sodium salt

{LXXXVIL) 32685-17-5 Witrilotriacetic acid,
triammonium salc

{LXNMVIII) 34831-02-2 Nitrilotriacetic acid,
copper (2+} hydrogen complex

[LEXXIX) 34831-03-3 Nitrilotriacetic acid,
nickel (2+) hydrogen
complex

{(XC) 36711-58-7 Nitrilotriacetic acid,
manganese salt

1XCI) 42397-64-8 1, 6~dinitropyrene

(ECID) 42397-65-9 1,8-dinitropyrene

(XCIII) 46242-44-8 Witrilotriacetic acid,
antimony {3+) complex

(XCIV) 508618-02-7 Nitrilptriacetic acid,
tricadium (2+) ceomplex

(XCV) 5310B-47-7 Nitriletriacetic acid,
copper (2+) complex sodium
salt

(XCYI) 53108-5C-2 Nitrilotriacetic acid,

cobalt (3+) hydregen

http://www.michie.com/colorado/lpext.dll/cocode/1/41172/43766/437fe/438b0/43a212fn=... 5/12/2008
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complex

(¥CVIT) 53818-94=-1 Nirriiotriacetic acid,
tin (2+) salt

(ACVIII) 54749-90-5 Chlorozotocin

(XCIX; 57835-52-4 4-nitropyrene

{4} 59865-13-3 Cyclosporin A

(CI) 64034-45-9 Nitrilotriacetic acid,
calcium sodium salt
(1:1:1)

(CII) 60153-499-3 3=-{n-nitroscomethyiamino;}

propionitrile

(CIII) 61017-62=-7 Witrilotriacetic acid,
iron (2+) complex scdium
salt (1l:1:1)

(€Iv) 62450-06-0 crp-p-1

(cv) 62450-07-1 trp-p-2

(CVI) 64091-91-4 Ketone, 3-pyridyli3-
(n-methyl-n-nitrosoaminc}
pzopyl

{CVII) B7730-1G-3 2-aminodipyrido[i,2-a3,2-
d]imidazole

(CVIII) 66730-11-4 2-amino-6-

methyldipyrido(l,2-a32-
d]imidazole

(CIX) 68006-83-7 2-amino-3-methyli~
Sh-pyrido[2,3-blindale

(CX) ©9679-88-6 Nitrilotriacetic acid,
calcium salt (2:3)

{CXI) 714B4-B0-5 Witrilotriacetic acid,

copper (2+) ccmplex
ammonium salt

(CXII) 72629-49-3 Nitrilotriacetic acid,
dilithiom salt

(CXIIT) 73772-91-5 Nitrilotzriacetic acid,
magnesium salt

(CXIV) 761B0-96-6 2=amino-3-

methylimadazo(4, 5-
flquineline

{CHV) 79217-60-0 Cycloaporine

{CXVI) 79B45-02-8 Nitriletriacetic acid,
lead (2+) salt (i:1)

[CXVII) 79515-08-5 Nitrilotriacetic acid,
lead (2+) potassium salt
(1:1:1})

[CAVIII) 79815-09-6 Nitrilotriacetic acid,
lead (2+) salt (2:3)

ICXIX) 80508-23~2 N-nitrosonornicotine

{CXX} AG892~99-9 Nitrilotriacetic acad,
disodium ammonium salt

{CHXI) 92474-39-0 Nitriletriacetic acid,
trisilver salt

{CXXII) 92988-11-9 Nitrilotriacetic acid,
strentium sodium salt

{CXXIII) 108171-26-2 Chlorinated paraffins
{cl2, 60% chlerine}

{CHXIV) 309-00-2 Aldrin

{CXAV) 60-57-1 Dieidrin

(CHAVI) 55-18-5 N-nitroscdiethylamine

(CRRVII) 319-B4-6 L-hexachlozecyclohexane

{CHXVIII) 608-73-1 Hexachlorocyclohexane-tech

[CHXIX) 7644-41-0 i,4 dichloro=-2-butense

(CXRR) 924-16-3 H-nitroso-d-n-butyl-amine

(b) The commission may promulgate a regulation which amends by adding to, or deleting from, the list
of hazardous air pollutants subject to regulation under this section within the state which are not listed as
hazardous air pollutants under the federal act. In amending the list of hazardous air pollutants in
paragraph (a) of this subsection (5), the commission shall utilize the same standards and criteria which
section 112 of the federal act requires the administrator to utilize in amending the list of hazardous air
pollutants under the federal act. The commission shall refer any such proposed amendment to the air

http://www.michie.com/colorado/lpext.dll/cocode/1/41172/43766/437te/438b0/43a21%n=... 5/12/2008
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quality science advisory board for an advisory opinion prior to conducting a proceeding under this
paragraph (b).

(c) The commission shall by regulation establish de minimis emission levels for each hazardous air
pollutant beneath which levels emissions are considered to be of minor significance.

(d) The rule-making authorized under paragraphs (b) and (c) of this subsection (5} shall include a
hearing to allow the parties to present evidence and argument on all issues and to conduct cross-
examination required for full disclosure of the facts and shall otherwise be conducted in accordance with
section 25-7-119.

(e) Proceedings of the commission to amend the list of hazardous air pollutants under paragraph (b) of
this subsection (5) shall be conducted on a substance-by-substance basis and there shall not be a
consolidation of proceedings wherein more than five substances are considered for listing as a hazardous
air pollutant in one proceeding.

Source: L. 92: Entire section added, p. 1180, § 13, effective July 1. L. 94: (2) amended, p. 1419, § 2,
effective May 25; (4)(h)(I)A) and (4)(h)(II) amended, p. 2782, § 499, effective July 1. L. 96: (1)
amended, p. 1257, § 150, effective August 7.

Cross references: For the legislative declaration contained in the 1996 act amending this section, see section 1
of chapter 237, Session Laws of Colorado 1996,

http://www.michie.com/colorado/lpext.dll/cocode/1/41172/43766/437fe/438b0/43a212fn=... 5/12/2008
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40-2-123. New energy technologies - consideration by commission - incentives - demonstration
projects.

(1) The commission shall give the fullest possible consideration to the cost-effective implementation of
new clean energy and energy-efficient technologies in its consideration of generation acquisitions for
electric utilities, bearing in mind the beneficial contributions such technologies make to Colorado's
energy security, economic prosperity, environmental protection, and insulation from fuel price increases.
The commission shall consider utility investments in energy efficiency to be an acceptable use of
ratepayer moneys. )

(2) (a) The commission shall consider proposals by Colorado electric utilities to propose, fund, and
construct integrated gasification combined cycle generation facilities to demonstrate the feasibility of
this clean coal technology with the use of western coal and with carbon dioxide capture and
sequestration.

(b) As used in this subsection (2):
(I) "IGCC project”" means an IGCC facility that:

(A) Demonstrates the use of IGCC technology to generate electricity using Colorado or other western
coal;

(B) Does not exceed three hundred fifty megawatts nameplate capacity; except that it may exceed this
capacity if the commission determines that a larger size is necessary to obtain the benefits of federal
cost-sharing, financial grants or tax benefits, or other financial opportunities or arrangements benefitting
the project, including opportunities to jointly develop the project with other electric utilities;

(C) Demonstrates the capture and sequestration of a portion of the project's carbon dioxide emissions;

(D) Includes methods and procedures to monitor the fate of the carbon dioxide captured and sequestered
from the facility; and

(E) Is located in Colorado.

(I) "Integrated gasification combined cycle generation facility" or "IGCC facility" means a facility that
converts coal to a gaseous fuel from which impurities are removed prior to combustion, uses the gaseous
fuel in a combustion turbine to produce electricity, and captures the waste heat from the combustion
turbine to drive a steam turbine to produce more electricity. An IGCC facility may also use natural gas,
in addition to gasified coal, as a fuel in the combustion turbine.

(c) A public utility may apply under this subsection (2) to the commission for a certificate of public
convenience and necessity and for cost recovery for one IGCC project. The utility's application shall
demonstrate why the utility should be granted a waiver of the commission's rules requiring competitive
resource acquisition. In addition, in its application, the utility shall set forth information concerning:

(I) The proposed IGCC project's economic and technical feasibility;
(I1) Its near-term and future commercial development potential;
(111 Its projected efficiency;

(IV) The projected cost of the project, the projected incremental average rate impact expected from the
project, and the form of rate recovery requested by the utility; and

http://www.michie.com/colorado/lpext.dll/cocode/1/64727/64761/64763/6483d/6497b?=t...  5/12/2008



Michie's Legal Resources Page 2 of 4

(V) Other relevant information as the commission may require.

(d) In its application, the public utility seeking to build an IGCC project shall also provide information
concerning the following environmental matters:

(I) The IGCC project's projected water savings, emission rates, and other environmental benefits;
(I1) Any environmental and public safety impacts of the project;

(II1) The capture and sequestration of a portion of the project's carbon dioxide emissions and the
proposed level of carbon dioxide to be captured and sequestered from the IGCC project;

(IV) An analysis of the economic implications and technical feasibility of different levels of carbon
capture and sequestration; and

(V) Other relevant information as may be required by the commission.

(e) (I) The commission shall provide an opportunity for public comment and evidentiary hearing on the
public utility's application. The commission shall determine whether the purposes of this section and the
public interest are served by waiving the commission's rules to grant the utility a certificate of public
convenience and necessity to construct the IGCC project instead of requiring the utility to acquire
resources in accordance with the commission's rules requiring competitive resource acquisition. If the
commission grants the utility a certificate of public convenience and necessity for the proposed IGCC
project, the commission shall issue a declaratory order for cost recovery in accordance with paragraphs
(f) and (g) of this subsection (2). In making its determination, the commission shall consider whether the
project can be constructed for reasonable cost and rate impact, taking into account the breakthrough
nature of the project.

(II) In evaluating a project under this section, in addition to the considerations set forth in subsection (1)
of this section, the commission shall consider the factors set forth in paragraphs (c) and (d) of this
subsection (2) and the amount of federal, state, or other moneys available for the project. Nothing in this
section shall be construed to require the commission to monetize the potential environmental benefits
associated with a proposed IGCC project.

(f) (I) A public utility shall be entitled to fully recover, through a separate rate adjustment clause from its
Colorado retail customers, the costs that it prudently incurs in planning, developing, constructing, and
operating an approved IGCC project, net of any federal or state funds received for such IGCC project.
The rate adjustment clause may be terminated by the commission if all of the planning, development,
construction, and operating costs of the IGCC project have been included in the public utility's base rates
as a result of a rate case filed after the IGCC plant commences operation. Capital investments made by a
utility in connection with an approved IGCC project shall be recoverable over the useful life of the
project. To provide additional encouragement to utilities to pursue the development of an IGCC project,
the commission shall approve current recovery by the utility through the rate adjustment clause of the
utility's weighted average cost of capital, including its most recently authorized rate of return on equity,
for expenditures on an IGCC project during the construction, startup, and implementation phases of the
IGCC project.

(II) If a public utility's wholesale sales are subject to regulation by the federal energy regulatory
commission, and if the public utility sells power on the wholesale market from an IGCC project
developed pursuant to paragraph (a) of this subsection (2), the commission shall determine whether to
assign a portion of the IGCC project's cost of service to be recovered from the public utility's wholesale
customers. The commission may make such assignment to the extent that it does not conflict with the
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public utility's wholesale contracts entered into before April 1, 2006.

(II1) If the commission makes an assignment of costs pursuant to subparagraph (II} of this paragraph (%),
the public utility may apply to the federal energy regulatory commission for recovery, effective on the
date of filing of the application, of the portion of the IGCC project's costs assigned to the public utility's
wholesale customers. During the pendency of such application, the commission shall permit the public
utility to recover the portion of costs assigned to the public utility's wholesale customers from its retail
customers.

(IV) Notwithstanding subparagraph (III) of this paragraph (f), if the public utility fails to apply to the
federal energy regulatory commission within six months after the commission's final order assigning a
portion of the IGCC project's costs to the public utility's wholesale customers, or if the public utility fails
to make a diligent, good faith effort to persuade the federal energy regulatory commission to approve the
cost recovery from the public utility's wholesale customers, the public utility shall not be entitled to
recover the assigned portion of the IGCC project costs from its retail customers.

(V) All revenues that a public utility receives from its wholesale customers for the IGCC project's costs
shall be credited as an offset to the IGCC project's costs charged to the public utility's retail customers.

(g) If the commission approves the utility's application, the utility shall be entitled to recover the full
life-cycle capital and operating costs associated with an IGCC project unless the commission finds such
costs to be imprudent after fully taking into account the technical and financial challenges and
uncertainties associated with the project. During the initial startup and testing period, to be determined
by the commission as part of the application for a certificate of public convenience and necessity, the
utility shall be entitled to recover through an adjustment clause any additional costs for electricity
purchased as a result of planned and unplanned outages of an IGCC project. In structuring the
adjustment clause, the utility’s return on investment in an IGCC project from time to time shall be
limited to the utility's most recent commission-approved return on investment in other utility generation
facilities.

(h) Following the initial startup and testing period, the public utility shall be entitled to recover through
an adjustment clause any additional costs for electricity purchased as a result of planned and unplanned
outages of an IGCC project in the same manner, and under the same terms and conditions, as are
applicable to non-IGCC projects. After the IGCC project achieves commercial operation, the public
utility shall report on the cost and performance of the IGCC project. After investigation and public
hearing, the commission may, on its own motion, order shutdown, decommissioning, or repowering of
the IGCC project if it finds that continued operation would be contrary to the public interest. The public
utility shall be entitled to full recovery of the prudently incurred costs associated with the shutdown,
decommissioning, or repowering of the IGCC project.

(i) If the commission determines that the public utility should be granted a waiver of the commission's
rules requiring competitive resource acquisition and that the incremental cost and rate impact of the
IGCC facility to be reasonable, taking into account the breakthrough nature of the project, the factors set
forth in paragraphs (c) and (d) of this subsection (2), and the amount of federal, state, or other moneys
available for the project, the commission shall authorize the project as an appropriate component of a
utility's resource plan.

(j) In order to reduce the cost to Colorado consumers of an IGCC project, the department of public
health and environment, the governor's office of economic development, and the governor's office of
energy management and conservation may provide public utilities with reasonable assistance in seeking
and obtaining financial and other support and sponsorship for a project from the United States congress,
the United States department of energy, and other appropriate federal and state agencies and institutions.
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To obtain this assistance, the utility may provide to these state agencies copies of its IGCC project
proposal. The governor's office of energy management and conservation shall manage and distribute to
the utility some or all of any funds provided by the state of Colorado or by the United States government
to the state of Colorado for purposes of study or development of an IGCC project.

(k) To encourage advanced coal technology, which should lead to lower emissions and other
environmental benefits compared to conventional coal-fired generation, financial support for the study,
engineering, and development of an IGCC facility shall be appropriated from the clean energy
development fund created in section 24-22-118, C.R.S. The utility shall report to the commission the
results of its study, irrespective of whether the utility files an application with the commission under
paragraph (c) of this subsection (2).

(1) To facilitate financing of an IGCC project, one or more public utilities may develop, construct, or
own an IGCC facility through a special purpose entity or other affiliated partnership or corporation. [f
such an ownership structure is employed, the utility or utilities may apply to the commission for a
waiver of the commission's rules requiring competitive resource acquisition. If the commission
determines that the purposes of this section and the public interest are served by granting the waiver, the
utility or utilities may enter into a power purchase agreement with the owner of the IGCC facility that
provides compensation to the facility owner for its costs and provides a reasonable return on investment.
Public utility payments made under such a power purchase agreement shall be recoverable through a
rate adjustment clause on a timely basis.

(m) (I) Nothing in this subsection (2) shall be construed to prohibit a utility from proposing to acquire,
through the commission-approved resource planning and acquisition processes, power and energy
derived from an IGCC facility developed by the utility or by contract from an affiliate of the utility or
from an owner of an IGCC facility not affiliated with the utility. Nothing in this section shall prevent a
utility from applying for a certificate of public convenience and necessity to construct more than one
IGCC facility.

(I1) Notwithstanding any provision of subparagraph (I) of this paragraph (m), a utility may request a
waiver of the commission's rules requiring competitive resource acquisition pursuant to this subsection
(2) for only one IGCC project.

Source: L. 2001: Entire section added, p. 1524, § 4, effective August 8. L. 2006: Entire section
amended, p. 1413, § 2, effective June 1.

Editor's note: Subsection (2)(k) contains a reference to the clean energy development fund in section 24- 22-
118, C.R.S.; however, the fund does not exist. The fund was originally created in the introduced version of House
Bill 06-1281 but was taken out before it was enacted.

Cross references: For the legislative declaration contained in the 2006 act amending this section, see section 1
of chapter 300, Session Laws of Colorado 2006.
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Iniciative Title Setting Review Board
Wedneaday, April z, 2008
Secretary of Staba'w Blue Bpruce Canfarance Rooml
1700 Eroadway, Sulte 270
Denver, Colorado
Propoaed Inipiagive 2007-2008 #8)

PFees an Energy Emlasicna

TRRANSCRIFT FROM AUDIO T

Bpard Meobers:
William A. Hohbs
Daniel 0. Domenico
Sharon Bubanks

Alao Pregent:

Cesd Gamsz

Diane M. Overstrest
Registered Professicnal Reporter
certified Realtims Reporter

PROCERDINGS

MR. HOBHE: S0 wich thac, I'd like
Lo Tuin to the firstc mgands item, 2007-2008,

Ho. 83, Fees on Energy Emissions. And if we could
hear from the propanents first. Whoever i
representing the propomencs, if scmebody could come
forward, anpd we'll mas Lf we have any quamcions
fram the board,

If you'll introduce yourself for the
record, please, sir.

MR. MCKIKNDN: Yed, sir. My name 1
J. Thomas McKinnom with Clean Bnargy Progress.

MR. HOBES: Let me find out firsc,
do the board members have any quastions mbout the
meadure? ME. Bubanka?

MS. BUBANKS: If you could, in cerms
cf the provigion in Subsection 4 of your meamuse,
which has m raferance Eo sort of axisting funding
levela for the typezr of programs anst acrivities
chat this measure focuses on, it makes & stacement
about "mxisting programs shall not be repealed or
refuced in consideration of thia measure." And I'm
-= in crying to get an idea of what you intend by
thar language, dosp that mean chat the general

assembly can never change those programs OF change
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APFPPERRANCEEB
Por Clean Ennrgy Progress:
. THOMAS McEINNON
SANURL F, WEAVER
JHERRY TODD
Por the Opponenta:
MARIAN C. [MIMI] LARSEN

SCOTT GRSSLER
EUE RADPORD

any funding levels for those types of programs, or
ceuld you just give me & little bit more detail on
the meanirg of that provipion?

MR. MCKINNDN: Okay. Well, pur
incent was that existing prograws had to do with
renewable snergy and enargy efficiency would not be
elimipaced with tha new revemes Erom cthe Clean
Enargy Progress fund. Would it be naver? I guenms
becsuse it'm a mraruce, it could be later. But at
ieagt at yeanr cne, it wag the sdditional revemias
for thass.

MS. BEUBANES: Would it be possibls
that tha general amsembly could changs Iunding
levelp based on cthar considermtione such as -- I
msan, oot necessArily hecauss thers's thig new
ravenus source that would be provided by your
memsure but because, let's say, thare‘g a geoaral
sconomic downcurn and a shortage of stare revemisg?
1 meaz, in terms of sort of ctha normal budgetmry
decisions that the gensral apsexbly makes onm a
year-to-year bapis? I'm just curious of whether
you're sort of trying co freeze the funding lavel
for thoee programg.

MR. MCKINNON: That was not the

intent. So the port of existing budge: would be
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danlt with am it would pormally he deal: wizh, Our
ingent vis basmuse bhare would be new revenue
coming In for reneswabls energy, energy afficlancy
and 850 af, that other existing budget iteos would
not be reduced, (Inaudible) what we're =rying te
do.

M5. EUBANKS: And chen my other
quepricn ig sort of ma jumt getting & batter ideam
of port of the bottom line of this messure, I
mapn, underscanding tha® tha fee ip imposed sort of
an a Very large scais, I mean, in terme of tha
conauption of matural gas or the genaraticn of
electricity, But could you, just to give me a
battar picture, bringing it down to sorc of an
individual wser or tha and user cancept? I mean,
when you take that fes and bring it down to, BBy, 2
ucilicy bill for an average household, you know,
residential household, can you bring it d4owo bo
sort of that leval just to give me an idea of what
wa'Te ftilking abour?

MR, MCKDNNDN; Yeah. Wa've worked
thosa mmbers using Dapartment of Energy figures
and Xcal Bnergy and different sources of an average
household use in Colorado. And it works out to

abeut 52.50 per momth., And I think the braakdown

advance a new esnargy economy and reduce global
wvarming in Colorado. In fact, Initiative 83
proposes more than one subjecst and hag at lsast cwo
digtinct and separate purposes which are not
dependent upon or connected with each othar,
Initiative B3 will impowe a f&c on comsumers for
carbon emissians, usurp ths authoricy granted to
the Colorado Public Ucilities Commipmion by the
Colorado conatitution, usurp the auchority granced
to tha Coloradc Department of Health and
Envirorment by the genarsl msasmbly, snd impose &
naw Tegulatory ceachaniam on the carbon emitcers in
the atate,

Initiative 8] has the etfect of
imparmiselbly repesaling portions of te Colormda
constitution by ececuce without specifically
identifying thofe provigion that will be activaly
repaalsd, Artacle 25 of tha Colormde conscitutian
canfers upon thes PUC the autheority to regulate --
to, guots, regulate the facilities, wervice mnd
rates and charger therefore, includirg facilities
and sarvice rated and chargap tharsfore within home
rule cities and home rule towns, end guote.

Further, under the Coloradc

cansticurion, the general sesembly ip the only
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wag mbout two-thirds on alectricity and one-third
on gas.

M5. EUBANKS: Thank you.

MR. HOBBS; Are there any othar
quastions for Mr. McKinnon? If not, then let'm
turn to consideratian of whather the meamure
carpliss with the #singls subject requirement.

Mr. McKinnan, I'w assuming the
proponentp think it doss. Eo maybe it would be
good to hesar if thare's -- I have cther paopie
signed up, to find cut if there's anybody else who
wikhey to oppose tha measure an the grounds of
gingle subject. Okay. If you'll come forward and
idenktify yoursslf and give us your comments,
Pleape. And then, Wz, McKinnom, I will give you an
opportunity, mnd others, to raspomt.

MS. LARSEN: Thank you. My name is
Mimi Larssn, mnd I'm hars today on behalf of n
registersd salector who is unable to be in
atrcendance ar tha hearing. And I'm pregencing
cthair atateman:t which acromgly urges the board to
Eind that the initiative fails to waet the single
subject requirement. ©On ite face Initiative §3
claims to only impose a fee on consumers for carbon

emimalona, the proceads of which would be used to

1
enticy cthat may have altered the designacicn of the
FUT a8 the agency charged with such regulatiom.
Nowhera in such regulation is the POC granted with
any authority to regulate the proposed carban fes.
The mmount of tha carbon fae is met forth in the
proeposad pratuce, and the governor's office is
granted ths authority to adminierer cha funds £o
reducs glabal warming. Under Initiative 83, the
PUC im merely the enticy that energy providers wili
remit to these two for deposit with the scate
treagury.

Ag it propoaes to do co the PUC, the
iniciative would ugurp tha muthoricy granced to the
Colorado Department of Health and Environment to
promulgate ewd@sion cantrol regulatians pertainang
to cArben oxides and resmsign that authority te che
deparrmencd of agriculcure and patural resources.
Tha initiative, at Saction 16, mandarss that a
carbon seguestration program be implamented afrar
the cansultation with tha departmencs of
agriculture and natural rescurced, Purther, the
implementation of the carbar sequastration program
is & separate and distinct policy and a regulatory
proposal frém the proposal co imposs & fee on

conmumars to raduce global werming pollucien snd to
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fund the naw enargy ecanomy, And this 16 & Very
irporrant peint in that to implement B naw
regulatory mechanism of carbar sequestration will
ipyolve & whole host of isgues that would have to
be coonidered, ineluding who would be liable, how
tha carbon emitters would actually sequester the
carbon, whare it would ba placed, what remsrvoir.
There are & whole hoat of ipsues that will come
forth from this proposal Lhat cannet be adequarely
addremand in just chis one proposal,

As the Colorado Suprems Court has
stated, "Any imtiative that joins multiple
subjacts poses the danger of vobar surprise and
fraud occanionsd by the inadvertent passpage of
Burreptitious provision coiled up in the folda of
the flex iniciativa.™

And that was m guots from the balloet
and aubmispion clause and sumsary for che 2001-21003
Iniciacave Ho. 43.

Tha I(nitimtive succeeds in joining
multiple subjeckts. It will reassign the authoricy
granted to the PUC and the Departmsnt of Health and
Enviranmant by the sctate's conscitutaon and the
lgnmrll afwenbly to other entities., hnd It resulre

in pramulgacing a new regulacory compliance

11
impose a new regqulatory mechaniem on carban
emitters in the skbace.

MR. HDBBS: Could you just cig -«
picking tme of those, ugurping the authoricy of the
PUC, for axample, CaR you point ms to tha language
in ths measurs that that relatses to?

MS. LARSBN: Yes. By -- lat's mes.

Thara, the pr have proposed thar the fam of

the rate of §3 per metric tam will be imposed upon
enargy consumers. Currently, tha Colorado PUC is
the encity that would regulate which fago and
chargad will be pasped on o enargy consumsre. So
ir: secticn 3{A) and 1{B), whars tha initiative
provides that thie rate will ba implemented mnd
passed on to tha enargy consumers of Colorado, and
3{c), whers it providess that the entity providing
the anargy te the end usar will be responsible for
ccllecting thope emismicrs -- or that fee and then
remitclng it back tg che srats,

At nome point, the PUC, under the
Colorade constitutiom, would have the authoricy to
determine whether or nor thim fee wili, in fact, be
paissd on mnd agEeRped to snergy users. The
inirsative ag it's stated currently doas not allow

for thar to happen. It does not allew for the
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programs.

It is not clsar Zrcm the goated
izkeat of the initimtive that the carbon fea will
resulr in any of cthasme acticna, Tha initiative, at
thip paint, ism ammeantially somathing to propose
that it takes ons minor ispua, almost like one
lictle mouse in the ream but, in fack, you have
thres elephante that are thare that are
ovarwhaining this one issus that chey'rs attempring
to propode.

For these reascmsa, the board im
respectEully requested co find that Imitiative E3
violates the mingle subject requiremenc.

MR. HOBBS: Queationa [or
Ms. laresn?

Could you list again the separsce
subjscts that you'rs identifying in this cefsurs?

MS. LARGEN: Yes. The first one is
it will impose a fee on consumers for carkan
emiggions, Tha second subject im usurps tha
authority granted to the Colorado Public Utilicies
Comimsion by the Colorado canstitutiom and aleo
the general muthority. Ik usurps the authoricy
granted to the Colormdo Deprriment of Health mnd

Environwant by che general assembly. And it will

12

MR. HOBES) Mr. Domenico?

MR. DOMENICO: I'm happy to say I'm
not mn expert in FUC's authoricisr mnd practices.
But i it your positicn that tha legimslacure,
because of the PIC, hasz the consticuticnal
authoricy to aet ukility racas, the lagislsturs
cAn't -- or the psgpls, through statuce, can't sst
any taxes or feas for slsctric use or utilicy use?
1 mean, dossn't ths legislature already imposs a
tax om ubility use, or am I imaginang that?

M5. LARSEN: Well, as provided in
the canmcitution, the FUC is tha encity that has
thas right te regulare and dacarmine what fsas mnd
charges will be agsessed on enargy users. And the
scatuce fwils co cake into considaration cthe rola
of che FUC with rhat measure.

MR. DOMENICD: I8 it -- I underastand
that the PUC aets rates and some Lean, but doem it
-= I quegs my questacn 18, are there alresdy taxer
or fess impowad ocutwsids of thacr on eleccracicy and
other ansrgy uma?

MS. LARSEN: I can't mnaEwer that
directly, I haven't done mo exhauvetive review of

what additional fees and charges are alsc assassed
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on entiyy users. Howevar, PUC i6 the enticy, the
regulating entity, that would dstarmine -- he able
to asstas chosa faes and charges anergy
cansumers .

MR. DOMENICO: Does it maka &
diffasrwee for that analysis, for your analysis of
chat, ihat chis is couchsd ag a fes rathar than a
cax?

M5. LARSEN: Certainly thare's a
quastion as to whecher or not this ils a fae and, in
fact, not really a tax.

MR. DOMENICO: I understand that.
Bur asmnming ic's A fea, is there a diffarence in
tarms of what you've baen saying is tha PUC has the
authority to get races and fzes for enargy uee?
And then my queazion im, if that ware ctrue, could
atill tha legimlature or che pegpls, through an
initiative, Bat & tax but not a fee? Or is it your
positien that the anly -- chat unless you're going
to amamd the comatitution, only the PUC has the
athoricy to do amything that affaccs your
atectricicy and natural gas bill?

ME, LARSEN; As the constitubien
provides, it is only tha PUC at this point that can

regulate choae fees and services that mre passed on

15
uncansticutiona because of its sffect on the
canstituticonal powers of the FUC -- maybe I'll just
Focus om that one for now. Why is that neceasarily
A meparace subjezc? In othar words, why is that a
geparate and diatinct subject that's unrelated to
the other porticna of the maamure?

M5. LARSHEN: Well, ms tha nizimtive
is propowed, it is sirply 8 wedsure to impose a fee
en carbon emiggiens, So conmumers, whan reading
chis inlcietive, would assums that thay're meraly
going to be assessed a fee for each time thay met
the matric ton requirsment. However, beyond just
impoging a fee on conmumers for essentielly using
carbon, it attexpts Lo g0 And bs mapignead suthoricy
that has been granced to cwo sntities, the FUC and
the Deparcment of Health and Enviromment, the PUC's
amuthority atemming from the Colorado consticution
and the Department of Health and BEnvircument by
statute., Sc voters are poat necsssarily going to ba
able to go through, read this, and aurowaticelly
oow that by voting yes for this proposal, they
will, un fact, be divesting the PUC of cercain
authority and mlpo divesting the Deparcment of
Health and Enviromuent the authority granted to it

by sctatute.
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Lo energy consumers.

ME. DOMENICO: Okay. Can I ask 2
question about the natural resources? What part of
the canstitution do you read me giving axclusive
authority to the Department of Naturml Remources to
mun & program like energy -- like carbam
seiuedtration or something that relates to natural
repourcen’

MS. LARSEN; Acrually, Colorade
Revised Statuts, CRS 25-7-108, Section 2(C). That
statute provides that it is the authority of tha
Departmant of Health and EBrvironmant to promilgate
cminsion cantrel regulatiems. Asd the emisgion
control regulations incluvde the regulation of
carban oxides, which would be carbon dioxids, would
naturally fail under a carbon sequestraticm
program.

MR, DCMENICO: So that's just a
seatutory coanflict in your posiciom?

MB. LARSEN: IL im, yed, by sratuce,
Ths Department of Health mnd BEnvircnment im
muthorized to oversee chat.

MR. HORRS: Let me ask a guescicn
relaced to both of those issues. AsBuming -~ well,

ragardless of whather Lhe maasure im

16

ME, HOBRE: I'm ecill having
difficulty mesing how thoss aren't jusrc affeccs or
means by which the proponents are achieving thair
Furposas. Thay want to iopose &k fea or a tax to
fund certain purposes that -- and I'm not crying to
prajudge the right characrerization of thia, hut to
fund activities of this related tc global warming.
And the macure of the tax or the fee meems to be
relaced to tha purposs for which tha propaonemta ars
Erying to achisve results. And chat sort of feele
like a single subject to ma, aven though chare mre,
like I sey, diffarant affects on how they are able
to carry out cheir purposes. I mean, ths Efact that
this particular fes im parhape somathing thac'a
under the jurisdicticn of che FUC constitutiomally
doasn't necessarily make it a meparace subject.

M5S. LARSEN: Well, I would mrgus
that ic would, because by going mhead and
attempting to implament an entire policy changs,
that bayond rha staced purposs of accempzing to
reduce glchal emissicns, that's fine. But the
manner in which they'ta atcempting to also mffect
that changs resulte in eignificant polscy changea
and ptructural changes me to how encities within

the Colorade government Operaca.
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hlso, going back to the carbon
sequestration program, that iz a massive ragulatory
rechanisr that would be imposed upon industry in
Calorads, somathing that is greatar than just an
nceempt to reduce glchbal emissicne, It ig m
regulatery program that would causs & great deal of
time AN effort co implemant, mnd it would bring up
ipsued of, you know, liability for entities in
Coleorado who may -- who would be limbie for the
sequadtiAtion program, juat a whole host of issuas
that Ars not, on ice face, vigibly evidant whan
reading thug inlciative.

WR. HOBBS: Well, I pay be
belaboring thia a pir, but I cen Bee how & carbon
maguestration program ia relaced co glaobal warming.
What I'm looking for, ms fmr asz, you know, trying
to undératand the argumsnt hera, is how is that,
you Jnow, a distinct purposs that's unralated to
the orthsr porticns of the measure?

M5, LARSEN: It would be «- at this
point, ar ic's proposed, the carbon saguescration
or the divesting of authority that is granted ta
tha PUC, those are issues that ars not readily
avident to the vocars whan thay read thia

iniriative. So the geanayn) goxl of reducing glabal

1s
mequestration.

MS. LARSEN: That's right.

MR. DOMENICO: All ic aays is that a
minimon 5 percent of the revermes from the measura
shall be used to implemant carbon sequestraticr.
And then it gets ainto some detalls, saying, “The
paragraph shall ke adpiniscersd after comsultation
with the Department of Agriculture and Eha
Departmant of Matural Resources.®

And then carban sequestration is
defined as *cthe removal of carban dimeide from the
armodphere. This term includes but is not limiced
te the uge of natuzal earbon sinks sueh am in soils
or forests in the form of increasing plant
bicoans . *

If I read that as giving -- creating
some masgive new regulacory schema, I think I might
agree with you that the mempure would have a single
subject problem eithar in that it's creakting & new
regulacory regios cxr maybe rhar ig's doing
samathing surreptiticusly or in a way that would
surprise most vorters. Becmuse I would be
surprised, reading that, if that amposed a mappive
new == Or even suthorized o mampiva naw ragulmtory

wchene.
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emipsiong, while that may ba aeffected through
proposing new programs And indtistives in chim --
those taxan, it goes far beycmd just atteopting to
reduce global emisspions. Ic'm divasting the FUC of
authority, it is divesting the Department of Haalch
ard Environment of authority to monitor these
programd and implemesnt these programs. And carbon
sequestration, in mnd pf itealf, {m going to he a
maspive new regulacory policy chat, while cme may
actemph to argue thar ic'e related to the reductiom
of glchal warming emissions, :it, in and of icpelf,
ix a requlatory scheme that is far greater and
could result io entirsly separate naw ragulatory
schemes baing put in place,

So again, by just reading ths
initiamtive, ic's not clear that thase will be ths
rasulta of ths initiative aw it's propased.

MR. HOHBE: Other gquesticms?

Mr. Domenico?

MR. DOMENICO: Why would -~ I can
Pes how carbon sequestration could, in soma
circumscancen, be & wagplve regulatory project, but
all that thip mapsure doss Chat I can see Lis in -~
wherever that is, on 6(&), right, I maan, othar

than -- thac's the parc that implesments carbon

20

As T read ik, ths scace can spend
some meney b0 figure ocut how to geguestar carban by
planting rresg and che like., I &'t dee in thare
ths authority o create a naw ragularory regioe or
the requiremant to do that. Bacause if ancthar --
if there's going to be another regulatory regims
that springe out of thim idea, it would seem to
prabably require somathing beyomd thin.

M5, LARSEN: Wall, as the definiticn
provides, carbon maquastration will include but
ic's not limited to nacural carbon sinks, ek
cetara. Typlcally within carbon sequestration
plans, cne may schieve carbon sequedtration through
che use of biomees, forestry, things of char
nature. However, moAt generally, carban
pequastration plans will actuatly involve che
implemanration of carbon pequescraticn at the
aource of the amissioma. So thacr will rasult in
emittars within Colormdo industries, Xcel or any
orhar cazhon emitters, large energy producern,
small snargy producars, having to implemsnt carhon
sequestration in their facilicies.

And tha language in 6(C} doas
provide chat "Revezue ghall be used anmally to

implement carbon sequascracion in Colorada.” And i
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think, as you point out, right now the language, as
it's staced, says, "it shall be used to implemsnt
thio program.* Tha details of cthis ara nob
necessarily mddresped within the statute, Bo it's
left up to, at some polnt, a debate whecher or not
that may invelve justc mgricultural or forescry
measures te implament carbon sequesktratiom, But it
certainly does pot limit it to just implementing
planting treaa. And, in factc, moac likely, to
implement = carbon sequestration plan within
Colorsde you're going to have to look bayond just
ratural regources to iwplement that memsurs. It
will come down on carbon emicrars to also camply.
And the compliance will result in & very large
regulatory schews to have to meat those.

ME. DOMENICO: ALl raght. I have a
queaticn for the proponents, then, so we can move
o,

MR. HDEBES: Me. Bubanks?

MS, EUBANRS: If I could go back to
Mr, Donenico's questicn regarding your argument
invelving the PUC'a authority to ragulats rates and
all. I just need to be clear in terms of what your
argument -- i@ it that you chink that the measure

violates Articla 25 in terms of tha authority

23
authority to ancther entity, to impose a fes on
consumezrs [or carbon issues, to change che
authoricy granced co ths bepartment of Health and
Bovircoment, and to implement a new regulatory
scheme. Those are four distinct imsuas that
they're actempting to couch under the vent of
reducing global warming amigmions, Ic's more than
just reducing global warming when you're loocking at
changing ths authoricty of cwo distinct entitcies
within Colorado and imposing thim regulmtory achema
ns well.

M5, FURRNKS: Thank you.

MR, HOBBS; Maybe you anawered thim,
but now I'm not clear. Does the measure detract
from the authority of ths PUCT? Other than aettang
a fas, does the measure in any way detzmct fxom the
authority of the PUC?

MS. LARSEN: HNot that I have stated.

MR. HOBBS: Okay. Any cther
quasticons for Ms. Larsen? Thank you.

1s thare arnybody alsma who wishas to
tepkify that the mesgurs viclates mingie subiect?
I'd like to finish hearing from anybady who opposes
tha meassure on these grounde, I not, chen I'11

recurm go Mr, McKinnon, I guass, or whoever wancs
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granted in che conAtitution to tha PUT, cor is it
bacause thig im only m aeparate and distinct
purposae of che measurs beacaume it's caking
suthority from the PUC, arguably, and giving it to
the govarnor's office or whoever would ba invelved
here with cthe fea?

MS, LARSHN; Both, acrually, in that
because Argicis 25 dose provides that tha PUC is cha
antity that will ragulate fesa charged to
cansumers, and alsc thia ifmitiative then takas thac
muthoricy and grancs it to mncchar encicy to
ovarsaa.

MS. EUBANKS: In cerma@ of your
cangtitutional arsumsnt, 18 it your positism thac
naither the genaral assambly nor initlacive
propements can in any way change, wodify. usurp,
reduce the muchericy of che PUC that'e pet forth in
the canstitution?

MS. LARSBM), Certainly the
legislabture, and by initiative, if one wantesd to
propoma an initiative that plainly mnd succinctly
states that this autherity will be changed in the
consticution, that may be dona, However, within
this iniciative, ic's atrempting to da that to

change the Colorado constitutien to grant the

a4

co speax for the pr ts and d to the

arguwentd concerniing sdngle subject. Would you
have =-- I mean, if you have anyrhing prepared, or
we'll just mee if there's any gquestiomna for you?

MR. MCEKINNON: I would jumt like to
make a few coamenta, The firet, regarding the
aucthority of the PUC, cthe city of Bouldsr hag been
doing this for -- sinca 2006. Wall, it pamped
election in 1006 and started in 2007, very similar
fes chat wo're proposing hars. It's .0022 cents --
dollarg par kilowatt hour. And whan that went
thrpugh, thers was no conscituticmal issues.

MR. DCMENICO: Ir'a implemanted in
the same way, through the PUC collects -- or ths
providars collect it mnd give it to the pUC?

MR. McKINNON: Xcel Energy collectse
it, mnd it ends up in the coffers of Roulder.

MR. DOMENICU. So ic's an pagple's
electric bhille?

MR. MCKINNON: It's & line item on
thair alectric bills.

The -- well, I'm just cawght by
purprime here, Bur it's cur underatanding that the
state dome collact salea tax on alectricity,

That's not urder the purview of tha (1naudible) --
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cthat's our balief.

Regarding Submecticn &(C) an the
saquestration, I think I would agras with you,

Mr. Domanico, that this isn't regulatory, it's
setting #@ide Acme ravames that the atabe will use
to add pequeatration programs. Sowe of it will be
in mgriculrurel msil, some of it will be in
forestry. Wa put a maximum amount of cwo
percentage points that can be used in tha geslogic
mequestretion. So that's what Ma. Larsen was
rafarring b0 in terms of collecting at the site and
putting carbon dicctide underground.

MR, DOMENICO:W 50 it's your intank,
with that lenguage, not to authorize some axecutive
branch epticy to lopose naw regulations an
emitbers, but inatead, te fund programs, to
saguaater the carban chat it praduced in other
ways, righc?

MR. McRINNON: That's correctc. And
that ia ths malor cormpomant in Governor Ritter's
Colorads Affirmative Action Plan, the sequestratiom
in agricultural soils,

MR. DOMENICO: So that's meant to
fund planting trees or whatever the best technology

im, not to fund inaspectors to go around and check

27

Tom coversd most of sy polnts in
rasponife Lo ths chbjactions that ware raised about
the single subject. BuUt to recap, &8 you said,
it's to paximizs the raduction of greanhoume gas
emip@iony in the sctats of Colorado. And if thare
are agy reasgigmmants of authority, as the arqument
went, they are all sacondary co that main purpase.
In each cass that was brought up by Ma. Larsen, Tom
nddresped tha FUC weurpation of auchsricy wikh che
Boulder climace cax mnd the sales cax.

Thare's another cne that I wanted to
bring to your attention, which is Amandment 17,
pasmed by the voters, imposes & requirement <n the
mix of renswable snargies amnd che overall energy
mix of ths ucilities. Subsequent measures which
mra all legislated and scatutory in oacurs, auch as
lamt year's House bill 1201, doubled chat ranswable
enargy etapdard, And so by the mrgqument that's
being made that this is a separate thing, thoae PUC
authorit:es, as they wera, were ulsc somewhat
impacted by those other bills. But the point
waln't Lo impact tha PUC. The poinc, of coures,
wag to advance the purpose of those billa.

There's nothing in cur measure, I

believe, to address the guestion chat it usurps the
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on Xcel's plants to make mure thay're not spewing
too mach?

MR. McKINNON: That is correct,

MR, DIMENICD: All righe.

NR. HOEBS: My. MoKinnon, would ic
be fair to characrerize che cencral purposs of the
measure as to reduca global warming?

HR. McFINNUN: Thac's correct, yes.
That wouid be what we would --

MR. HOBBS: And in your reviaw,
then, sverything in the measure relatsa to that
purpoae?

MR. McKIKNON: Wa think avary
subpectict ik this pointa to that subject.

MR. HOBBS; Amy other gquasticms for
Mr. McKinnon? If nob, thank you.

Ia there anybody else who wishes to
commient ctmcerning the quedtics of whethar or not
ths peagure complies with tha aingle subjact
reguiremant?

Yea, sir. If you'll identify
yourrelf and who you represant, please.

ME. WHEAVER: Good morning, My name
ip Sam Weaver, and I'm Blec with Clean Energy

Progresa.

28
authority of the Department of Hesalth mnd
Environment to regulate emissions. We say nothing
about that, In othar words, if the Department of
Health and Enviromment wers told by tha lagislature
to go out and regulate amokepcack emipsions through
a cap program, there's nothing in our measure which
says that that can't be dons. So we don't feel
that we do mnything to impact the authoricy of any
other government agensy raght now, And
thet's , . ,

The carbon sequestration igsus, you
know, I think Tom covarad that very well. Bu: when
we ware drafting this., our visicn was chabt it's
money to fund implemencation and rapsarch, such ms
integration -- integrated gmeification-combined
cy¢le plants, which dc direct carhon sequestration
from chat process of alecrrisicy gensraticn,

MR. HOBBS: Thank you. Any
quaations for Mr. Wemver? Thank you. Anybody
elge? Then let's turmn to board discussion of
whather the messure campliss with the pingle
subiect requirement. Ig there any discussion? I
guess it doaa asem to me that the central purpose
18 o reduce global warming and that it's hard for

ma to see Chac thers are peparare and diaginer
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purpcses in the messura. It Seemed liks che
imposition of tha fes and the specific purposes for
which the fes ip to bm devoted all relate to that
central purposs, And the different itemg rhat have

baen diac d s p imlly separace mubject,

seems to me chat thay'ra, you know, wsans to thac
result or they're results thamselves. Buc it's
hard £or me to mes at thag point that those are
meparmts pubjects. But ic's kind of where I am ac
this poinc,

Ms. Bubanks?

MS. BUBANKS, I think I'm in
agreement with your comments. I would just like to
add char in rerms of the pstsing of tha mmount of
the fee and whethar that impacts the authority of
tha PUC, I view chat more of a statutory change
that is permirced under Arvicle 25, But if by
chance thers's some conatirutional issue, I dam't
baliave that that's for ue to decermins. That's
for the courts to dacermine. And I don't think
that that im a facter. But I see it fitting jusc
like mny other statute that may bs enacted Ly cha
general assembly or by votaers, threugh mn indclaced
measure that's within the framework of Article 25,

And 1 jugt wanted co add chat commant.

LB
think if thare's a congtituticnal problem with thsa
FUC or the health department, then those are
censtituticnal problema that we can't xemlly
sddregs. Just like Lf thim is properly to be
confidered a rax rathar than a fee, that's not
raally our issue. 5o I'm preparsed to vote for it
ma n single subject.

HR. HOBBE: 1 guegp I')) go mhead
and move then that ths board find that the measure
comprises a single subjact and to sat titles on tha
meABUTE,

MS. BUBANKS: I pecond that.

MR. HOBBS: That's bsen moved and
seconded by Ms. Bubmnks.

Any furthar digcuasion? If not, all
those in favor say aye.

HM5. RUBANKS: ARAye,

ME. HOHBS: Aye.

MR. DOMBENICD; Ays.

MR. HOBBS: All those oppotsed, nc.
That motion carvies thres to Zero.

And lac*s curn to tha ataff{-prspared
drafta Ms, Gomez has displayed with cthe stalff draft
on the scrasn,

and Mz, Mefannon, let me just ask
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MR, DOMENICU: I think I tend to
agree. I think -- I'm not sure I can agrse that
just because these are all rolated to reducing --
to trying to reduce global warming, that that would
be snough to make anything that could ba related to
chat permussible. That seems like n sxcassively
broad concept to constitute w mingle subject thar
would it mmything under it. But I do think that
in thim meagure, the thinga ars tied together
tightly eoough under the idem of raducing
greerhtuse gasd emissicns, and the fse 18 ralated tc
that., All of che programs ars ralated to that.
And I do think that there would have been -- there
could have beaen a problem more under tha
surrepcitious provimicn issue than kind of a
scraaght-up gingle subject problem if, in Eact,
this carbon sequestration was going to create
uge new regulatory body of some kind, But if all
it im ia sowe manoy for the state to inacituca ice
oun incentives or ice own programs, then that, to
me, seems to fit wichin the rest of the schema. It
dossn't maem to ba ths sort of thing chat would
raslly murprise anyons. I memn, since Chat's what
wn've baan assured is the meaning of that mactiom,

I'm comfortable going ahasd., 7T den’t chink -- T

12
you, on behalf of the proponentsa, have you had an
opportunity to review the stmff draft, and do you
have any concerns or objectians to the staff drafc?

MR. MERINNON) (Inaudibla).

MR, HORBS, Okay. No concerna?

Does amybody slse wish to comment om
the stmff drafc? Seeing no ane elss who withes to
campent --

Ma. Eubanks?

M5, EUBANKS: I would likm co ask
the propanents a guastion about the format of the
staff draft. And the context in which I'm asking
this guestion is the staff drafc currently fcllows
wort of tha standard format for hallot guestions
for most types of inicistivem, but thare im &
constitutional requiremsnt undar Article 10,
Section 20 that cercair measures invclving
increasea in taxes start with othar ballet
langumge, And knowing that your measure refers to
the charge imposed ag being a fes, I'm just
curicus, sapacinlly in laght of what the courcs
havs told us about various types of pacuniary
charges, such ag a fee im urually for -- imposed
for the coat of a aervice provided versus the

provimimn of pert of general goverrmental purposes.
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And I would just be interesced in your takes pa tp
why the title shouldn't start out *Shall acace cax
be increased by m certain amount*?

MR, MCRINNON: The basic question i
why we're a fee as opposed to a tax?

ME. RUBANRS: ODbviously, you can
call your charge amything you Want in your melsurs.
I'm nok really going nfcer chac, But in tems of
-~ at leamt fram the genaral aseembly’sm
perspective, the courts have said that they wan't
necescarily be controlled by what a charge i
callad and thar they'll go te the nature of tha
charge imposed in dstermining what cype of charge
ic ia. And although you call it a fee, I'm justc
curious in terms of mny thougbta you may have as to
whacher or not we shouldn't mtart cha ballac
questicn off by saying "Shall stara taxem ba
increased by the imposition of a fee.™ I'm not
advocaring that we're changing what you're calling
i1t, but in cerms of how we starc che ballot
gquestiocn, whather you have any thoughts about that,

MR, MCEKINNON: Okay. I can't
comnant specifically the TABOR issues for thina.
We cansider this a fee, the air we wll are

surrounded wich and hreach and che cowmmens --

as
avarse appraach ard include that language, aven
though we think it‘s proparly conaiderad a fas,
And so that's just something -- that's more of a
warning or comment to you, just something to
consider.

And I*m not sures, as the board, if
we raally -- do we have to decide whather we
balieve this Toc be & tax or a fae in ordar £o E&aC a
title? It sort of seems like maybe we do. But I
don't know that we've aver bean confronted with
that, T dem't think I have since I'wve bean here,

MR. HOBBE: Ma. Bubanks?

MS. BEUBANKS: 1If I can respond,
actually, we have dealt with this imsue. I dom't
knew 1f you zemember No. 24, which was a fee chat'e
impcsad on comscruction thar was co be used for
funding higher educacion, capital conatructiomm
projects. And we did mat & title for that. And
even though the meaAsure wag in the contaxt of a
fea, the rarminology, we sat the ticle *Shall state
caxes be increased by such an amount by impositiom
of a fae."

MR, DOMENICD: Pid we do chat ovex
the propenents' objesciim?

MS. EUBANKS: That I dan't recall.
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{anaudibisa) an a pollution fss for puccing global
warming pollution in the common space. That's why
we justified the faa.

I have difficulty in parsing favor
and --

M5. EUBANKS: Well, ycu aren't the
anly one,

Go shead, pan,

MR, DOMENICO; WNell, here'y the
danger for you, it seems to me. If we don't wrice
the measure with a ritle chat follows che TABOR
language, and ¢hen your measurs i challanged
because somecne considars it a tax rathsr chan a
fes, wy understanding im that the whole thing wiil
be thrown out as & violation of TABOR'S requirement
that any impeaition of m new tax follow chat
isnguaga. Amd &0 I'm not sure what our role hars
is, frankly, bacausa if you want to insist that
this is & fea and not a tax, which you cercainly
have a good mrgumant, I'm nol maying I know cne
way or the othar wherher thim is a fse or a gax,
but thare's mlso s good argument to the contrary.
And so chare's a riak for you, it seems to me, in
going forward this way af opposad to saying, well,

we'll cake ths conmervetive approach, the isk-

k13

HE, DOMENICO: Okay. Because I just
-- I'm not -- I would prafer not to have us make
the decision of whether we think this is a tax or a
fee Just bacausa it's kind of m hard call. And it
gaty inco the substance, which we tend te try ta
avoid, usumlly. Bur we probably dz have to do
that, I guese, in ordar to set an accurace cicle Lif
wa redlly think it's a tax. So I don't know.

MR. HOBBS: My own view la I think
we do have a regponaibility co make an indspendent
detarmination., And I think we give defarence to
propements. I think that's reamonable, especially
in & cloee crll whare it's maybe hard to
diptinguish. But at lsapt I do fmsl like the board
has & responaibility to comply wicth the
constitutional requiremsnt in TRBOR.

Gp ahead,

MR. McKINNUN: If it did have TABOR
language in it, then how {inaudiblas).

MS. EUBANES: Bamically, the
constiturion requires that Ballot measures sEmzting
with the TABOR langumge, it ahall acace, in this
insvance, "Tax be increased.® And than you have te
incresge the fiscal dollar amount for either the

faret full fismcal year or total, if ic's phased in.
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And phaeed in, and then it says annually. 5o
*Shall Atate taxes be increased blank amounk
anmally." And then we mort of would continue in
terms of describing the reet of the measure in
cerma of, you know, thes increase mnnually by cha
impoaltcion of a Clean Ensrgy Programe fas or
howevar we want to word the title. But it's that
very begicning phrase, and it has to ultimataly
appsar 1n bold language and all bold type. But
it's just chat beginning phrass, and then we'te
back to describing che measure just like we would
regardless of whether it'a viewed B8 A TABOR
measure or noc.

MR. HCKINNDN: We're using the
Boulder climabte somewhat as & template, and thaey
did have TABCR lacguage in 2006.

MS. EUBANKS: Did thay call it a fee
or & tax? Do you recall? I'm just curaigum,

MR, McRIFRNON: I think when wa wars
running tha campaign -- I'm not mure what it said
either, but it had -- I know it was -- I don't
rememioer it verbatim.

MR, HOBBS: I guess I proposa that
we add the TABOR language to the beginning of the

staff drafz, And I think, you know, Lif thare's

35
awkward, I think for title purposes it would justc
bs "prace taxes be increased $20% million
annuelly.* And than the "shall® gets put it in the
form of a question.

ME. HOBBS: I think you're right.

MR. DOMENICO: Really?

MS. EUBANKS: Yeah.

MR. HOBB5: Ian't that what we did
for example in good old Kumber &8, but maybs we
can .

MS. EUBANXS: Otherwipe, I think you
would have cwe shailse.

MR. HOBBES: And just for
clarificaticen, we actually set two titles. one
which i the title that we'sre locking at xight now
and the qther is the ticle in the form of &
guestion, which is the second title, which iz below
what's on the screen right now.

MR. DOMENICC: I mean, thar ie juat
-- can we write scmsthing that will make sense co
pecple? I mean, I dan't -- that's wort of che
overriding -- I know TREOR requires thact we do
pomething along those linas, but that doean't make
any sense,

MS. EUBANKS: I thank, 1f I could --
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support for that on the board, again, as
Ma, Eubanks indicates, we would just ba inserting
some words at the very beginning cn lipe 2 that
would pay, "Scate taxss® -- and, Ms. Gomez, if you
want to just go ahead and cype this so we can pea
what 1t looks like, "Brate taxes ashall be
inqreaped® -- and I'm going to go ahemd and use the
figure in the OSFB eotimate for now just for the
sake of looking st words. But lt's $209.0 milliom,
dollar fign 20%.0 miliion in words -- ths word
*million,* actually. I think sc. I don't know.
And then somebody will probably correct me ¢n what
we have normaily said. But annually by -- and then
and would bagin with the lower case *a." "The
tmaxsa mhall be incramsed 5209 million anmually by
an mmandment to the Colorado Ravieed Statutas,® et
catara.

Mg, Eubanks?

MS, EUBANES: I know this is o
difficulty because of the way we do the title
ballot and submission clauvge, but I don't krow that
the "shall® phould be thare. Bacause when we put
it intc m question format for the ballot ticle and
submissicn clauss, then the *ahall® goas at the

beginning, 6o I think, alrhough it sasms a litkle

40

MR. HOBES: Mw. Bubanka?

MS, EUBRNKS: I thought @ broughe
it, and maybe I didn‘t, but I chought on NHo. 24,
that we gimplified it and didn't have, sort of in
the mingle subject scatement, a raference to
Colorado Reviwed Statutes., So it wAs mors, you
know, "Shall* -- you know -- =pcate taxes be
increased by imposition of m fee.*

And o in terms of ths szacement of
your single mubject would be, and hera an 24 it
wag. And airchough it did say "by wn amendment to
the Colorado constitution concerning the imposicion
of charges m comBtructicn projects to provide
addirional funding for univarsities and colleges.®

MR. DOMENICC: Doss the -- I know we
bagically always just say that the submismsicn
clause is juat the amme exact language in the form
of = quasticn. And I've nesver aven loaked up if
that'a a scatutory requiresant. But even 1f it zim,
wouldn't -~ 4f we pur *ghali* back in there,
wouldn't the way to rephrase that in tha form of a
queastion be to just move “shall® to the beginning,
and wouldo't that comply with the fequaTement Zhat
it b the -- I maan, thare's a differsnca, You can

ptate the pubmipgion clause gtaces someching in tha
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torm ©f 4 queacico by doing a 1ittle moras than justc
changing & period to & questicn mark, right?

MR. BOBBB: Well, referring to the
statuce - and I don't have an answar right off,
but che definitions in Article 40 of Title I first
definea title to be "a briesf statement Lhat
represente the trus intent and meaning.* And then
thare's & separats defanition for the temm
"submis#ion claume,* which is defined to msan "chs
language which ir arcached te the tirle ce form a
questicn which can be anawered yes or no."

And gtrictly speaking, I always
thought that meant you just add --

MR. DOMENICO: Like "ghall® at the
baginning and & question mark at tha end?

MR. HOBBS: Without changing the
cigle itsalf.

If you want to come to tha
microphote B0 we can get you. Yes, you know, we do
this often entugh, you think we would renember how
to do this,

MR, WEAVER: My commanr is brief.
It's just om No. 7B, which you'll hear next, I
beliave. You have it phramed as "state taxes shall

be increassd X anmmally," So it ia just as this

43

MS. BUBANKS: Aye.

MK. HOBBS: Aya.

MR. DOMBNICO: Aysm.

MR. HOBBS» All those opposed, no.
That motien zarzies thrae to zara,

Any other proposed changes to the
scaff drafts? Me. Larman?

M5. LARSEN: A couple of probleus I
have, B8 it's currently written, rha phrass -- smort
of catchphrames thar mre included in the title
metting, "global warming,* "clean enargy,® those
ars rather broad terms. And for voters to
understand axactly what the intent of the proposal
is, I think chat just lsaving those terms in there
am is withour furchar explanation as to {(inaudible)
what the intent of the iniciacive does can be
mimlaading, eapacially whare it provides that jusc
naruril gas consumption or elsceyicity produccion,
Ic's more than that, A veoter may ses that and
think, well, if I marely don't consume so much, I'm
not going to be necesmarily subjact to this fas.
Ir's really on emimsions. &nd that can -- dependirng
upani how the vocer ¢cnaumea the nacural gas, I mean
elezrricicy, that fae could be quite higher. But I

think juat the term af "global warming,®
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Buc with the word "shall® in thers. That was the
acef? deale, .

M. HOBBS: And then on the srafl
draft on that ons in tha guestion down below dosm
it say *ahmll,* "Stace tax shall be increassd®?

MR, WEBAVER: "Shall scace taxes ba
incransed X ampunt.® Bo it Jjust usas tha word
*ghall®" after taxes. And that was the staff draft.

MR. DOMENICO: I think there's room
for comon sense even when dealing with TABCR, 5o
I would puggest that we put in --

M5. BUBANKS: And thac's what we did
om 24. I moan, “State tax ahall ba increased” and
"Shall stace taxes De incremmed.* Seo , , . I'1)
defer to --

MR. HOBB5: So the proposil will be
"Shall state taxes be increased, " and down balow,
lac's just he clear, iy would be *Shall acace faxes
ba increased by an ameodment to the Colarado
reviaed ptatutes.® So I guesR I'll go ahesd and
move that addition to the bagiming of the etafl
dzafe.

M5, EURANES: Seccmd,

MR, HOBBE: Any furcher discusslon?

If not, all those in fmvor say aye.

a4
*pollution, * *clesan snergy,® it's not mpacific
encugh for the voter to really know precigely what
ia going am.

MR, HOBBS: Help me understand chat
R littla barcsr, I maan, how would yau changs ic?

M5, LARSEN: Wall, for instance,
whan we say "producticn,” "glaobal warwming,”
*polluticm, ® what sxactly im thip iniviazive going
to tax carbon dioxide emissions? 5o mere spacific
referenca. So what exactly is going to be caxed
hara? And "reduce global warming.* Wall, reduce
ie how? Again, it's rather broad. I mean, we can
all redyce global warming pollutisn by not dziving;
wallking, bicycling to work. This initiative
doamn't nacapsarily ger to chat. It doean't have
amy impact on transportabtion. It’'e & very broad
stactemant, catchphrasge, thac's used that does not
adequately idantify exactly what's going on.

MR. HOBBS: Does it help thac --
wall, ip lins -- on line 4 of the varmion that's
now on the poreen it does gay *“the f{sep orn narural
gas conmumpticn and alectricity production.® I
mean, there's n little mors apecificity there than
thare im in lines 2 mnd 3.

MS, LARSHN: It doepn't necessarily
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opecify. though, what is actually being tmxed. Not
so much comfuwption that's being tmxed, ic's tha
emippicn Chat im being caxed.

MR, DOMENICQ: Well, I've had -- I
stare aome of your concerns abouk thar fire: part
of chis. And cme of my concearns, thoughk, was sort
of the opposite of that, cthat this dosan't -- that
thia doesn't tell pecple that it's conmumers who
are going to be paying the tax now. Ib's probably,
you kmiow -« getg passed eithaer way. I you rxeally
did directly tax emissions. it woild be passed
alang, I aspuma.

But, I mean, that's ocns guastion
I'va had about this im this givea tha impreasiom
that producers of global warming pollution mre
being -- a fee im being impomed on them, whan
really it's being imposad on conaumezrs of
elactricity and pacural gag. Or I guesm just
sleactricity. right? Heowever it'g produced, Bur
the -- so I was trying to figure out -- bacause I
guess rChe way thar the amount that they're charged
iy calculated is based on the pollucion thay
produce rather than -- tha poilution praduced by
the production of the electricicy that they

cansuma. And so Llt's & lictls bit camplicaved how

47
think ir's m problem as it is, but it's something
thar caught my attenticn. And then thia issus of
what ths fee 18 actually iwposed -- how thas fee in
actually being impesed I'm not sure ig clsarly
canveyed by the title tha way it's writtan., I'm
sort of moving on to discussicons. But you brought
up some mimilar issues, so . . .

If you have somesthing alee, go
ahand.

M5, LARSEN: Thank you,

HR. HOBBS: Mr, MeKinnom?

MF. McKINMON;: Mp. Larsen's comment
about how momehow thare's going te bs hidden costs
in hare, I don't know where cthar comes from.
Perhaps she could explain it. Bub again, if we usa
the Bouldar plan a8 & templace, it put in a cents
per kilowact hour that would be charged.

MR. DOMERNICO: I'm morry. BHefore we
move an, 50 did chat say -- go somerhing like right
aftar the fee langquage it said a fee of something
per kilowarc hour? Is thac what you mean?

MR, McKINNOM: I don't know whara it
appemred in thera, buc a par kilpwatt hour.

In ours it's & little more

complicated because we're specifying i€ on a par
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the fma gets imposed.

And so I'm not Nure how to repQlive
cthat. Ic's sort of -- ikt's related to ane of your
cancerns, but it's in scwe ways the cppoaite of
what you wers gaying abour , .,

MS, LARSEN: Well, certainly that ie
dafinitely idencifying who is exactly will pay the
tax. It's not nacemsarily clear, as it atates
right now, chat anyome who ends up with Xcel ar anmy
other provider at the and of tha day will actually
have chis tax mdded to their bill. And it almo
separate -+ I don't ¥oow if that's necemsarily
separace fram your poinc. But just the manner in
which it's phrassd, “global warming pollution,®
what exactly will that be? It'a not dafinsd hare
md to what that global wamming pollutiem -«

MR. DOMENICO: I think I have thzee
ispuea with gorc of the baginning of thais. Ons im
chs lanquags *Clegn Enargy Progress fas.® I think
that xind of ix -- I dom't know what that means
other than it's the language used in hare. I would
just say "a fee,® perscoally.

Then thare'a whebther we need to
bettar define *global warming pollurien, * whar that

means. I'm no; sure -~ I'm not sure I actually
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tmm of carban dimcida. Bub what we like co de is
ipcentivize Cleansr power, Aolar power, and mo on.
Bur we would not be avarse to putcing a maximusm
fee, which would just be set ac che rate of
coal-fired power. That'as tha source of energy that
-- I know TABOR reguires that. I think thesy have
gore of the upper limit, And then on natural gus
== I don‘t remembar thes numbers off the top of my
head, but it's -- it would be so much per -- I
think it's about 2 cents per therm, mc that mmber,

MR. DOMENICC: Would you cbject if
we got rid of "Clean Energy Progreas® in lipe 27 I
fort of Eeel that that kand of is, if anything,
secrc of just advertising and --

MR. MCKINNON: #No, we woulds't,
Clean Bnergy Progress ia what inrernelly we call --

MR, DOMENICO: Yeah, and I don't
know that it rimes to the level of a catchphrase
that would make the title illegal, kur it pushap
ir, and you ger preccy quickly intc whac the fee as
doing withour it. So I think we should gat rid of
that., And if you don't ebjest -- why den't I move
rhat apo we can pove on.

MR. HOBBS: 1I'il second chic. Amy

furthar discuseion? If not, all thage ir faver say
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aye.

MS. RUBANKS, Aye,

ME. HOBBS: Aye.

MR. DOMENICO: Aye,

MR. HOBBS: All those cppesed, no.
That motion carries three to zero.

Ma. Bubanka?

ME. EUBANES: I've been scribbling
over here in terma of trying to come up with sare
language to incorporacs game of the concarns and
commentd that have besn made so far,

Cne thing cthat I'm finding n lictie
problematic is if we go the rouce of, say,
imporiticn of a fes on whather 1t'as carban dioxidae
emipgians or just emissicns resulting from
alectricity produccion and patural gas consumption,
there's those tweo things, Thers's snergy,
slectricity production, and natural gas
consumption, And whather we thonk that ic's okay
bacauss ic's on thoge two different activicies that
are generating ths emiggien, evan though they're --
the nature iz m lletle -- of those two activitiss
are different, they both reasult in emigpicms. And
whather we think that we're okay single

pubjact-wine ==
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that eicher cyeates the emismiona or was created --
I mean -- becauge the natural gam, it's tha
congumpticon icself by the consumer, through their
furnace or whatever. Whareas slasctcricley, it's the
productiaon of the slactricity, it isn't the
cansuwption of the electricity that's causing tha
emimgion, it'sm tha :pitisl productian.

But both =- it'g both on the
conaumpticn -- I mean, the fess collecred on chs
conaLmneT .

MR, DOMENICO: Right.

M5, EUHANRS: And so if you talk
about it in terms of = fee on the comsumption of
enargy which produces emissicns or sowething iike
that, whether or sot that would . . .

MR. MCKINNON: Just to make =
camment, again, on tha drafging, we intentionally
limiced this te not mll forms of carbon dioxide
emimaicns bscause it became ovarly broad if we
arrempred to address things like concrete plants,
gasolina. And 20 rhe fecua here wag to begin ac
distribution methods that are, you know, already in
Flace direct to the end user, And we ware notc
trying to hide anything. I dan't think the people

who drafred it were sithar bacause, you know, it
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MR. HOEBS: DOr putting it mfter the
"in connaction therawith® in the next clausa.
MR. DOMENICO: You now, the only

thing I could think of was somecthing along cthe

lines of a fee imp d em the son of -- you

could aither say =- well, you could say "the
consumpticn of snargy produced by carbom
dioxida-emicting processes,* or somathing like
that. And then you could get irto it., I mean, I
can’t come up -- I wort of do think it's imporrant
te get the idea of the -- that this is impoaad,
really, on consumers in there. But maybe ir'a pac,
It struck me, though., that this dossn't get acrose
a pratty imporcant point.

MR. HOBES: Ms. Eubanks?

MS. BUBANES: Weil, if we go ctha
route == if I'm following your train of thought, if
we talk mbout a Iae on cha copsunption of enermy
that repults in, I don't know, carbon dioxide
emigsions or emisaions in general, I msan, whather
we g0 sort of that way -- I mean, because than at
lensk, you dmow, sven though the fes Ls actually
impoaed an the emimmions, based an how -- the
guantity of ths emimsicns, the fae lsd’t actually

paid until you've consumed ths energy chat was --
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menticms the end umer explicitly in hers, There's
& potantial -- and I°11 jusc read this, and you can
listen. Thig would be & way to, I think, captura
some of the points that you're paking about the way
we've ipplemented it. 5o the CRS is concerning a
foa on carbon dicxide emissions remulting from
consumption of fommil fuels and sleccricicy
producticn or othar consumpr:icn of natural gas.

50, again, it keepas it -- it graces
what it i, AS you say, it'r on emissions £ros the
conpumption of fopeil fusls med eleccricicy
production or othar consumpricn of natural gas.

And, again, I think to get to
Mr, Pomenice's poink hare, it does mention end umer
explicitly in the text to try te call forth chat
it's an end usar, Gresenhoude gasea, global
warming, pollution ars called cut explicizly in the
rext of the memsure as to which six they are, So I
donft know how much nesds to be in a title, but che
bill attempta to, in che languags, defina
explicitiy.

MR. DOMENICO: I don't think you'rs
trying zo hids anything, I think it's just a
lictle bit hard to -- cha way ir's gtructured. ic's

just a little bit hard te capture in m couple
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words. (om thing you said -- I mean, I liked -- I
liked n lot of what you muggesced we mmy, but I do
think it's important -- where wa were going
prabably vas misleading, becauss I think itc's
important. As you said, ic's only electricity amd
parural (s consupption. 50 why don't wa just aay
*a Ime icposed an electricity and nacural gas
conmumpTion. *

M5. BRUBANKS: Wall, it's not the
consumption of the elactricity.

MR. DOMENICO: Well, it is, though.

Mi. BUBRNKS: It's the production.

MR. DOMENICO: wWall, no, I mean,
that's ths way ir‘s wrictep. But if you dm't
conaume lt, you don't pay the fee, I memn, =c the
respon You're paylng tha fee ip because you
consumed ratural gas or electricity, right? The
way it's calculated is by calculating how such your
uss contrilutes to -- in the production process,
heow much your ups comtributes to salesicns. But
what'a really being texed, tha act that'es being
taxed is zon@umptiom. Or tha mct on which tha faa
ie being lmposed is the act of consuming natural
gas or electricicy.

MR, HOBRS: M. Larsen? Do you want

55
this addresses, at least mentions that it defines
them or lists them. But before we get into that, I
want to try to rasolve, if we can, the bit aboutr
what the fee is imposed om. I really do think it's
swpoped upon the consumpticn of alsctricity and
natural gam., And it's calculaced by figuring out
how much your consumption ¢amtriluces to the
emiseion of carban dicxide, So I would say thab it
should say "a fee imposed on the comeumptiom of
natural gas and slectricity.® Then I think you
just end ik. Well, I mean, you could go -- you
could get rid of kind of all of the rest of that on
2 and 1 down to "to be used co mawimize,® And I'm
noct sure I would put *maximize.® But for the
reduction, I probably would put it. And than scne
of the res:t cof how it's caloculated would go in
aftar "in connecrion therawith,® and all the rest
of what we've been talking about could go in thara.

I think that geta acroas the main
poinc I've been concarmed about.

ME. LARSEN: And if I may -- I'm
sorry, beform we move on, again, when it does come
to the consumption igsue, T den't believe rhat the
rictle, ag ir'y now currently wricten, really

conveys to the voter [(inmudible) wich thabt, by the
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to coma to the podiun?

M5, LARSEN; I'll focllow up ocm that.
Again, going back co axactly what glchal warming --
of greaphousrs gas is hare, There age EiX
grasnnouss gases thar could, in Esge, be part of
global warming poliution., And currencly that's not
raflecced which greechouse gas that ie. That's the
subjact of the Initiative and it is not reflacted
in tha citle.

And than again, juet to -- something
to cangidar im when it comes to the sequestration,
again, is that something chat's gpecifaed, more
claarly defined within the title sxasctly what is
being propomed to sagquestarsd and carban. And thab
can also be -- and we're just kind of skirting
around what exactly im the -- whar's the subject
hara? (Inaudible) what is proposed to sequester?
It is carban emismsioctis. I still would aay that
just limiting it to the phrass "glchal warming
pollution® again 1s just too broad. In fact, this
measurs doss not address all global warming
pollucion. It mddresses one gas, one emi@sion.

MH. DOMENICO: All right. Well,
yeah, I mean, I think ik might ba good to if not

list che glcbal warming forms of polluticn that
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fact that they are comsuming & product which will
result in earbon diexide emimaions, chac they are,
in fack, going to be tmxed, 5o in some way co gec
that mcross and clearly state that bacause of your
consumption or result in cthip emigsion, you will,
in fact, be taxed.

MR. DOMENICO: Right. And I think
that suggasiion addreases my concern, which I think
is m valid ana, It mddrspaes che proponenta’ point
that this only appliss to mlactricity and nacural
gag, not your gascline you put in your car or
cercain other forms of energy. And ic's fairly
acrpightforvard, and it really i1s kind of -- if --
and I think it captures what's going an, the
inmporcant part of what -- the most important part
of what'e going on. What I ses as ths subjact hare
aB iwmposition of this fee in order toc fund cercain
projects. And chat would be captured in that
language, I think.

MR, HOBBS: And I like mogrt of what
you'ra trying to achieve, Mr. Domenico. Actually,
I like it all, axcept that I would prafsr not to
use tha conjunction in the expressicn of che pingle
subject if we could avoid it. The fmcr that tha

measure cnly addresses thoae two things, nacural
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gag and tlactricity, I'd yather find & way, in the
expredsiin of singles mubiece, to mvoid identifying
those cwo things, you know. I would rachar have
mcme phriss that exbraces both of thoas, Bug I
won't £3l11 on my sword over thact bacausa I do lika
the idea of what you're trying to achieve. I do
think we nzed to address somshow that thia is
ultimptely gelng to be pald by the end user based
an gonsusgcion,

Mr, Weavar?

MR. WEAVER: I agrees with your
point. And the thing that embhraces both of those
things i# carbon diexide emissions. So ths only
reascm thit we would suggest eminmion of carban
dimxide or emimmion of greepbouse gas -- that'g
your call -- repulcing from the productiam of
electxicaty conpumption and nacural gas. Becauss
it gets tied togethar, as you say (inmudibla).

MR. HOBBS: I mean, would it help to
follow my advice to eay gomecthing like concerning a
foe based on carban dipxide emimaions o be used to
maximize sanething, and then in cannection
tharewith, impasing the fee an -- and then trying
Lo gat mera, you know, worked into that clause.

impoging zhe fse en, you know, patural gax

58
schisve those purposss you identified, Mr.
pomenico, in the naxt clauss, to be clear that, in
fact, it's going to be paid by the end user based
on their conaumption, that L{t's going to be
translated toc a fea paid by the end usar.

HME. DOMENICC: I mae whar you'ra
saying. And thar -- so maying *bamsed on® does
addresm parc of my cancern. I still think it
doesn’'t -- I thank the pthar way is claarer, and it
doesan‘t bother me that it iovolves & conjuncticm at
all, But I wouldn't vore mgainst it if the board
wanced to go your diracrion. But I do find mina B
lirtle more up-front.

MR, HCBBS: And, mctually, I do
Ehink it‘s imporcant to make sure tHAt sonshow we
address both principlea, that the -- you know, thar
it ix based on the amount of emismions and it's
going to end -- I mean, initially it is.

MR. DOMENICO: Rdight.

MR. HOBBS: But iT's going te snd up
paing paid by & cansumer.

MR, DOMENICO: I mgree mbsolutely.
Both ¢! those concepte nesd b0 be in there., The
queecion for m¢ if really Tight up frony, when

we're SAYing, *Shall taxes be increased by a
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coansumption and elecrricicy praduction, ab Cerers.
MR. DOMENIOQ: Tha protliam 1 have
with that is ths fee ig not imposed o emittabg

manything, it's imposed upan ing natural gas

and cansuming mlectricity. And it'p ealculated by
how much your consumption causes ewmission in its
production, And couching ic chat way, ag a fee
imposed o the emismion of carbon Aioxide -- I
nean, I dop't think meat people think thay emit aomy
carbon dimida, And 20 they woaldn't chipk chac
this fee applies to them at mll. And, in Zact,
they don't emit vary much. I guess if they bum
natural gam, cthey emit 8 liccle bic. But that's my
concery ig Ehat we -- we paesd to bell people what
-~ what would cause this fse ©o be imposad. And
what causes it to be imposed :8 using natural gaa
or elsctricicy.

MR. HOBBS: Just to be a litkls
clearer, I intended to address that. I mean, you
know, what I was suggesting ia that in thia
expression of the gingle mubhjecc, we say a fes
that's basad on carbon dioxide emussions, which I
thank it*s trus., Ic's tha amount of carbon dioxide
emisgions a8 how the fme in calculsted.

What T would want te de, though, 1s

&0
certain smount,® to me it's mors important to pell
peaples what it will causs someana -- who thir is
going to be -- these taxes will be impomed cn, what
will cause tha caxes to be luposed rather thap how
they'll ba caiculated, Bur I agree they'rs both
impozreant.

MR. HOBBS: Mp. Bubanke?

V5. EUBANES: I've been scrihbllng
again. It dossn't reslly Bolve the conjunctaon
issue. And we could go -- just go mhaad and
gpecify it out or maybe use the term "enargy.* But
lat ma just bhrow cut sore language, IE we talk
about impogition on consumears of sither cerbtain
types of enargy or of slactricicy and nartural gas,
depending on how you want to deal with that iwsmue,
based upon the carbon dioxide emissicns generated
as & repult of the consumption. ©Or you could just
say about the ensrgy that -«- you know, that it
generatas carbon dioxide emipmions and nor Tie it
-- you know. But I'm mure that wasn't perfectly
clear,

If you calk about chat ic's m fea an
consuners of anergy, mnd it's bazed upan --

MR, DOMENICO: Do both of what we

were gayang.
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MS. BUBANKS: I'm trying --

MR. DOMENICO: I likea it. You could
sy "2 fp¢ bansd on carbon dioxids,*®

MS, EUBANKS: “Ganerated as a result
of the cumsumption,®*

MR, DOMENICO; Or just imposed on --
you just say, "a lea based on . . ," And you could
switch the causes, I guess, a fee eithsr imposed
upan the consumption of nacural gas and alectricicy
basad on the amcunt of carbon dioxide produced or
emicred in their production, or you could mwicch
the clmues arcund and sey "based® -- "hased on
those thinge imposed on tha cousumpricn of
electricicy,® That gecs both of chose what we've
idencified ap important points in the subjeck. T
don't think it causes any mingle subject problema,
even if the conjunction's in chere.

MR. HOBBS: Can I mak, though -- I
moan, T -- reluccantly, I odght go alang with the
canjunction, But I don't want to lose aight of =--
it smmems to me that we still need to Bmy, in the
expressicn af the mubject, what it is for. 1In
other wozds, right now we'ra saying i:'s a fas for
a purpaEe, Rnd ag long &s we can get all thode

words in thers and not lose sight of the fact that

53
later.

MR, DOMENICO: Yeah, especially whan
you've got the TABOR language in there, you may
not --

M5, EUBANRS: But that's -- can we
work on the Lirst part?

MR. DOMENICO: Yeah. And then let's
pee if we can dalste the rest.

MR. HOBBS: Could I make & Coment?
And maybe than we can move an. But I appraciate,
actually, Ms. Bubanks, you did point sut we should
be conmimtent, And, you know, tha fmcr that we
didn't do thar with severance taxes does trouble me
that we did not say "a fee for a purposs,” because
we'va Struggled with that many cimep, What's the
central thing about & measure? -- whan it's wanting
te achieves 8 result but it nesds money co do it.
And so there's both some revenus being raased and
then revermue being davored ro o purposs,

You now, although -- what I'm about
re pay, I guess, is inconsigbent with the aeverance
cax propoasls. To make this all abhpour che fae, to
me, k:nd of tums it upside down. And that does
bether me ab chie moment Co say that it'e

concerming a fee. I mean, I would almoat rather
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I think we need to say what tha -- gomething aboug
what the purpese is.

MR, DOMENICG: Right, And my
suggestion waw we leave something at the end about
"to be used for the reduccion of global warming
pollution,® I mean, we may have to define that,
Bub that part of ik, I think you'ze right. The
purpose ahould still be in thare.

MR. HORBS; Ma. Bubanks?

MS. BUBANKS: I'm not canvinced that
we need re go mbout the purpose, And for ons
thing, I'm cancarned about the use of "glabal
warming®" or "pollution,* whatever, in terms of
catchphrases. Buc, I mean, if you look at mooma of
tha cthar titles we've pat juat recently, liks the
paverance tax, we just said single subject waa
impoaicion of pevarance tmx, mnd chen you calkad
about what it was used for. And because I think
there is probably a -- many differing opinions as
to whathar or not. you know, thera is glcbal
warming, what regulcs in glohal warmming, what would
halp gicbal warmang, the whole bit. And so tc have
this sort of very generalized purposa thers, I
maan, I think you deal with it in terms of

gpecifying what the revenusg are usad fox down

&4
say it's concerning global warming reduccion and in
connection therawith imposing a fee. We've already
gaid, *"Shall taxes be increased . . .," you know,
by an amendnmant cancerning global warming
redustion. And that*s just 8 very crude concept,
but It seema ro me a lirtle backwarde to oake thim
all about that the subject, tha only thing we're
going to may about it in this subject im that ic'as
-- that ic'a s fee, And chac's why I was trylng to
get the fem and the purpose togethar and give them
kind of eguml billing in the singls subject, Well,
I don't know. Again, like I say, it scrikes oe it
wouid be better to pay that what thes ultimate
purpose i@, that's what the mesgurs (g about, and
than go inco the first clauss and explain how the
revenue 18 being raiged.

Ms. Larsen?

M5, LARSEN: If I might add, it‘g
certainly ths reduction of glabal wvarming and
polluticn, But tha way to gat thara, to emd that
or te reduce global warming is through imposing 3
fes on the consumptian of certain items, which in
this case will be natural gas, electricity
productian. 50 if thare was a way to crafr it so

ic clearly srates that through the comaumprien of
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natural gas and electricity reduction, a fae will
be impofed which will (inaudible) gicbal warming
pollution. But to be abla to accurastaly raflect to
the vorers tha mannar which the lmrger goal af
reducing global warming is going to ba affacted and
achimved is by reducing through imposing a fee on
cangumption of these two, oatural gas and
electricity produccien.

MR. HOBES: And I carcainly wouldn'c
propoae not saying that,I'm just proposing that it
be said in the sscond clause instead of ths firsc.

MR, DOMRHICO), Well, I've mlready
sald I think chat -- I don't think you can just say
"thas purpose of this is gleohal warnming reducrinon,®
I think that's way too broad and nct heipful. And
so I would object to that.

MR, HOBBS: Amdl I mm cancarned abouk
the cacchphrape issue. I baven't -- I don't know
abour that, Bur I'm jupt maying re me in's -- what
is the ceasure about? It's not about raising
ravenue. It's about something else. And it just
kind of bothers me to make it all about n fes.

Mr. Gessler, if you would like to
identify yourself and who you repremant, if you do.

MR. GESSLER: My name i Scott

57
-- cartainly ocutdide of the purpose and ocubmide of
the ballot title and pubmimpion clause altogethar.

MR. HOBBS: Wall, what about -- I'm
nor going to let you off guite that samily.

For the sake of brainsteorming ~- but
what ancut, you kaow, concarming raductian of
carbon digxide emissiona?

MR. GESSLER: I think that that --
avan that is probably overly broad in the senae
rhat it's -- the carbon dioxide emiesions here, the
wvay it iz done 1a through a very specific and
limited machanism. And I would alpo may, you know,
carbon dioxide emispions come from n variety of
spources. I would, I guess, take isgue with
¥r. Domenico that human beings (inmudible} & lot of
carbon dioxide emissions are breathing. Awnd I say
that a little facetiougly. but it jumc shows how
broad and i{ll-defined thae imsue of carbon dicxide
amissicons 18,

In this particular initiasive, ir
seems tC¢ De more on the conmumptian of {insudible)
matural gas production in ordar to reduce carbon
dioxide emimsiona. And certainly using that as a
modifier, I chink, would be appropriate beacauss

then it properly limita the scope of chat phrase.
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Gesplar, I'm with the iaw firm of Hackstaft
Gesmler. I'm repreamanting myself in this macter.
And I don'‘t have a cliept bub could not resist
coming up to tha speakar podium, I guesa.

If I could maks a suggestiom, I
mean, tha single subject could be the consumpiian
of electricity and natural gas production. That
would icself be the subject, You csuld say “An

amendment to the Colorado Revised Scatutes

ning tha mption of electricity,
cancerning the consumpticom of " (inmudible) and chen
go into the wpecifics of it,

And I guess I would just polnt out,
I think global warming in particular is = big
catchphrage in this particular inscance, IE i@
certainly emcticnally charged. It will affact tha
debate, &nd it doas not add any understanding ef
axactly what this is mbout, Csrtainly one can call
it glocbal warming, and I would alsoc mrgus that thac
subject is mc broad that it would include amything.
Subsigy of bicycles mamifacturers to see people walk
to work rather than drive halps under thim
reagoning of glcbal warming. 50 itfs excamsively
broad, and chat would ba a catchphrasa. And I

would certainly argue chat that would stay ocuceide

[1]

MR. HOBES: And an mltermacive --
and I don't know that it does any becter to address
what you juac said -- might be comcerming a fee on
the cangumption of fuela that preduce carban
dioxids smiasions. But, again, I'm --

MR. GESSLER; 1 think that certalnly
gece a lot closer. Maybe -- I know this -- and not
that I necessarily agree wich the general approach
takan by rhe baoard in this, but I know oftentimes
the board wilil say, "I'm cercain” -- you know, use
the word °certmin® to specify that it*s -- or to
imply that it'm not all but anly sowa. And that
may be a way to do it as well,

ME, HOBBS; Okay. Thank you.

Mr. McKinnom?

MR. MCKINNON; Firgt I would just
like to disagrae with Mr. Gessler. I mean, the
incent is to reduca globil warming pollution. Ic‘a
dafined in tha mzmtuce definition sectiom. Amd I
think in the collogquiwl vernacular, that i, 1
would just liks to make a comment. Parhaps this is
abvious, but we need to decouple that the fee is
raimed on carbon emiwsions but the intent of the
statute ip bto mayximize cha reduction of glohal

warming pollution, and thac includes carbon
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dioxide, methans, nitrous oxide mnd othar gases ag
defined by the Uniced Xatcioma.

MR, DOMENICO: And tha way it doess
that ~-- I wam juat locking a little more carafully
at that. It’s preccy imdirect, right., how it
atfeccys anything other chan carbon dioxide, righc?
I oean, there's no rax impossd an any othar
eninmicn, there's no regulation of it, it's -- I
mean, I only ree global warming pollution menclonad
8 couple of times. One is 5 parcent of the funds
going to programs to reduce giohbal warming
pollucion and then allowing pecple co purchame mome
portion of thair enargy from non-global-warming
poilucion-crescing sources den't have to pay m LBX
ou that Source. An I right that it's indirece, for
che most part?

MR, MCKIMNON: Within Subgecticn &
we spacify where §0 parcent of tha fundg -- &
direct 60 percant of tha funds. The othsr
40 parcant are open to tha discreatiaon of the
govarnor's enargy office. Most of thosa address
carbon dioride, 5o the laygesc ona, paragraph A,
im -- 20 parcant ip for anergy sfficiency, Uae
lean energy, reducs carbon dioxids. B is for

renewable spargy, and mo on, But thare ara othar

71
urunlly refars to tha aix &8 defined by the IPCC.
S0 if you find global warming polluticn to be
potentially too brood or toe wuch of a catchphrame,
anocher term to cangidar ip *gresnhouse gas
enismicna, "

M5. EUHANKS: 1Is that carm in your
measure, though, at all?

MR. WEAVER: No. We usead "global
warming polluticon® and then defined it as the =mix
spacific anes.

In addition, if you wanted to hars,
you could say that "greanhouse gaz emiswvions, as
recognized" -- pr, morry, *global warming pollurion
am recognized by tha IPCC.* Because we do refesx to
thac apecifically in the measure. And the IPCC is
the Incargovernmantal Fanel on Clipabe Chinga.

M5, EUBANKS: Or you could jJust say
sglobal warming gases,” I mean, or certain -- but
it dossn't gat you away from the "gicbal warming.®
It doeE get you away from the "pellucion,¥

MR. WEAVER: B5orry, we mentioned it
in the nex: sectiam, I, "The global warming
porentinl ¢f the gix warming gases mre defined thus
far by the IPCC." So that's whare we've raferenced

the IPCC.
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-- many other things that wa didn't want -- whan we
wanted to leave it in the discretion of the
governor's energy office -- technology changes, and
»o on.

But an egample would be sosething
that could ba deme in agriculture to reduse che
amcunt cf nitrous oxide emissicna. Fairly easy to
do, doepn't cost that much program. Importantly,
ie's ocurmide of ths damain of just carbon dioxide
and falls under the umbrella of {inaudible].

MR. RCBRS: Thank you. So I den'c
know chat wa're making progress at all,

M. Bubanka?

M5. EUBANKS; Just an cbmarvation.
Understanding that the term "global warming
pollution® ig a defioed cterm in the measure, that
hasn't always atopped the court from finding the
terd not to comatituce & catehphrase, I msan, that
dossn‘'t insulage them, but they'rs willing co take
tha risk.

MR. WEAVER: May I addresa that
briefly? I beliave thare's an alcermative phrmse
that‘s uped me texm of art am well, whch e
*graanhouss gus emissicng." You'll find chat

abbreviation in a lot of places, GHG, mnd it

T2

MS. EUBANKS: Thank you.

MR. DOMENICO: <£an we try to resolve
ths wvhat's-heing-imposed igsus before we -- and
then deal with the glcbal warmng and with tha
point about whethar we meet the purpose snd whethar
we nsed the purpose in tha ocbjact? I oean, my
inclinatiem is to maka ths subject ptatemenc pretty
specific, to include the concept of where tha fee
in being imposmd, which is consumption, what it's
based on, which is production of carbon diocide.
And I also think it prohably -- if we're golng to
gat that mpacific, we probably mhould have
sanething in thare mbout the purpose it's being
usad for. I swould mvoid using "global warming® in
the -- st least in the pubject scacemsnza. I think
ir's probably more dangesrcus as a cacchphrase thare
than if later you say somathing alse. But I guesa
we can deal with the fizet peinc, we can desl wlith
char nextc,

MR. HORBS: I'm Open toc sesing some
language if you want bEo go ahead and make a
auggesrion,

MR. DOMENICO: Al) right. Lac‘s see
if I can do thas. I would guggest that after "fee"

on line 2, we say, "a fee based on carbon dioxide
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emimgiona imposed on the consumprion of electricicy
or nacural gas.® And then I would delete
avarything -- tha rast of what's now line 2,
everyzhing up to "to be umed,” And than T would
probably aay, "to ba used for® -- yaah, "to be used
te reduce” -- and then we can have cur discussion
abouk what %0 say thars.

Personially, I would probably say
something like "to reduce carrtain forms of
pollucion.® I really am narvous aboub "glaobal
varming polluticm,” efpecially up thera.
"Crasnhouse gus smigpicns* doesn': bothar me naarly
am much except it's not defined, &nd then it would
ba hard -- somahow we would have to axplain whac
we're talking about. And I'm not sure how we wounld
do chat.

So I would suggeet, then, that would
be the end of the subjact and delate averything to
=+ and *in connacticm tharewith* would be ay
starting point for this,

MR. HOBBS; Okay. So it would then
read "concernang a fas based an carbon dioxida
emigsions impeosed on the consumption of electricity
or natural gas,®

MR. DOMENICO: I've got to fix that.

75
though it'a not slegane,

A fea -- if you're going to add a
comna after *emissiana,* I think you would almo
nsed cna sfter "fes." And @I thaink I would prefer
it without, just because these thinge have po many
comnad, and mvoid it.

MR. HOEBS: I think I agree. I
understand there is a pause there, but I would almo
prefer not to have a comma I think.

Mz, McKinnon?

MR, MCEKINNON: I would like to make
cne minor pointg abour pur inktent. The invent of
cthis Pee ir not, per se, ta disincentivize the uas
of natural gas or electricity. Because it iF s0
poall, consumers won't even notice it. Ie'as
rathez, the second parc of what you are peying
which is co raise funds for programs.

MR. HOBBS: Okay, thanks,

ME. Bubanks?

ME. EUBANKS: Do we have any concern
thact just the word *pollucien® is a catchphrasa? I
marn, it definitcely hap & nagative connecation to
it.

MR. DOMENICO: You know, I had a

little bit of a question mhout thar. But are all
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That's tarrible, oOns way to fix it would be to
move thae first clauss, "based on carbon dioxids
eniasions,® to mfter *natural gag® might be a
lictle bit bettar. The only other way I can think
of would be something -- would ba require us to mdd
yeot Another conjuncbicm, which -- s why don't we
try that, cove "based on carbor: dicwide emimalens®
te right thare after "gue,"

ME. HCBBS: And then for thosa
listening at homm, "concerning a f£ae imposed upom
the consumption of slactricicy or natural gaa based
upon carbon dioxide emissions to be used to reduce
certain Porms of poliuticon.*

ME. DOMENICD: That's better. I
mean, that gets across the point that they're not
impasing a fes an breathing aven though it profuced
carban dioxide emissicoia, A8 Mr, Geasler pointed
out, hopafully, It dossn't use a parential
cacchphrase,. And thac really is the subjecc. I
mean, thay're imposing a fee, thay're -- I mean, I
asmuma part of the reason to impose the fee is to
make it more axpensive to emit -- to uee carban
dipxide-emitting forms of anarqgy, as well as to
halp raise some funda for this othar thing. And I

think that doss a pratty good job of ic, aeven

78
these things defined as pollutanca under The Clean
Air Act or anywhere elge, all thess gases that you
liat ar global warming pollutance, are they nll
basically --

MR. McKINNDN: They're defined by
the Uniced Hations,

MR. DOMENICO: Is it mr all
controversial?

MR. MCcKIRNON: Ko, not whatsoever.
It's samply the physice aof the gases (inaudible}.
Thara's abEplutely no guastien that thay are in
Ehabt order.

HR. DOMENICO: Bacpuse "pollucantg”
in mome concext iike *Clean Air Act," *Clean Water
Act® are termd of art., I mean, theay're defined ma
pollutante or formg of pellutiem. And I just dan't
want to gst in troubls if acmeana comag back mnd
pays, "Wall, anly four of thess are really defined
a0 pollutants and Ao you're misleading pecpla.t I
don't know the science or raally tha -- how thar
fite in clear anough co -- if you guys have no
concarn mt all thar pallution could be viawed ag
sone sort of improper catchphrase, thsn ic's fine
with ma, I think.

ME, EUBANKS: Bacause, you know, che
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opticne Wuich I dan'e know that I really iike arxe
angyching !rom heac-trapping gasas to armospharic
guaes, #ad I den't know if that's really more
helpful. It just ssems ike pollution always has a
negative connotatien. Pollutien is bad. And so I
juat &idn't know if, sven if you gat rid of the
"gloha#l wWiming," whether thare's still that
petential there.

MR, HOBRBS: Mx. McRinnon?

MR, MCKIMNON: May I sddrasg the uss
of "global warming® ag a catchphrase? We just did
a pearch of Congresm, and so Sepate Bill 309,
introduced last year, is Glcbal Warming Pollution
Reduction, Fedaral government lavel., 50 .

MR, DOMENICO: Wall, thay always usa
cabchphrases, *Pacriot AcE™ and all sorts of stutf,
And ie‘s not pacespearily that by saying comathing
is a cacchphrase aithar that it's undsfined, as
Me. Bubanks said, or that ws necsasarily think ic's
sonehow dmaccurate or misleading, It'a just --
it's juet womathing that the courts have gaid -- 1if
it's the type of thing that is mort of
concroversial, a2 Mr, Geapsler said, something that
a lot of people have major disputes about what it

means, we're running a major risk by using it in a

79
to reduce glohal warming pollution.® And there im
a concern that that's a catchphrase, a slogan-cype
thing. 7T dom't see, really, how you would zun much
of A& campaign going arcund saying, "We're going to
reduce cartain forms of pollutian.” It doean't
carry the same kind of emntional, preaxistcing
political connotation that *global warming® carcied
with it, which iwx the concarn I have.

MS, LARSEM: Wal}l, I balinve when --
if you're -- the fiip side of that, if you're
attempting to characterize who these pollutbars are,
cercainly whare doas the pollution come from, who
is emltting che polluticn, :t can be turned into a
placform for going after certain pollutmance and
being used with the negative connotations Lhat come
along with that. So soneche who is just emitrcing
poliucion left and right into ths acmosphare, that
cercainly 1@ a connocaciom chat you would maasociate
{inaudibla) with pollution.

ME. DOMENICD: 1 dan't dipagras witch
cthat, but I don't pse thac -- that requires a lot
more explanmtion. And a cacchphrase to me im us
using a phrase that baszcally does a lot of the
work for the propanents, if you know what I mean,

And that kind of takes a pomition orn aocmathing.
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rizls. And ao I think that's why we're concernsd
about that, just -- thac's why I'm concernad about
ic, at least.

MR. HOBBS: MA. larsan?

M5. LARSEN: I would agree that
"pollucion® definitely has & very nagative
connotation and ic's something that could most
carcainly be namd o -- &g & BlGgAn to persuads
votars for this measure, I don't belisve that
ineluding s catchphrase guch as this, that doas
have such a nagative connotatiem, is helpful.

MR. DOMENICO: Well, but just
because -- sort of the £iip smide of what I just
said. Just bacause it hag & negacive connoration
doesn't make it a catchphrasns, righc?

5. LARSHEN: Howaver, it can be
engily -- it's such a divipive question, and
subject thar can be used and turmed intc a slogan
and at times be used to inaccurately reflect what,
in fmckt, im going an here,

MR, DOMENICD: Tell me how -- I
mean, I can mees how =-- cha concern I hava,
catchphrass cancarn, how it could be used as a
plogan ig -- I could see that ths propanents would

genarally sall thia as & way to, "Hey, we're going

B0
And certain forwms of polluticn -- unless there was
& wajor dispute that aome of thaas really shouldn't
ba congidered pollucenes ab mll, T might bave a
cancam because it's then inmccurate. But just
because it's got m negative connotation doesn't
bothar me unless -- unless it's kind of mislepding
in pome way or adopts a poliriral posicion chat
will be :n diapute, And I dom't see this as doing
that.

Unlmmn, a I say -- I mean, if you
come back and pressnt us somathing on rehearing
thac says, "Wall, these really shouldn't be
congidered polluticn,” then I might change my mind.
But I dem't thank it's A canchphrame as ic's
writcen,

MS. LARSEN: Well, cne last thing I
would say, it was mentioned earlier that most
votars wouldn't think thact chey amit ecarbon, I
dsn*t think mogt vocars are going te balieve chat
thay are sleso polluters in everyday life. 8o I
don't know thac {inmudible) I think cculd cend to
fravie the debata that ip somathing outsida of the
eontrol of your avarage polluter.

ME. HOEBS: Mr. McKinnon?

MR. HCPINNON: (Insudibkla) polling
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rasulty Are mppropraate hears, but we did a poll and
the overwhalming majority does, in fact, agree
{inaudibla) *glcbal warming.®*

MR, HOBBS: Okay. Thank you.

MR. DOMENICO: Wall, just -- I think
this is practy good, Actually. And, you koow, I --
T take toms of che criticisse of M2, Lareen, but --
and if -- but, in fact, rhe usm of "poliution” ig
in the kind of purpose part of this, which tha
purpoBes thisd i8 being uwsead for really do go bayond
nailing peopla who use mguff char emice carban
diexide and trying to coms up with othar ways to
reduce theae gaser. So I think it's mccurate, and
I don't think polluricn by iteaslf im m cacchphrasa.
If pomecne showed me why it was inaccuratce, than I
would think we naed to change it. But I think ic's
-- I like that scabemant of the subject.

MR, HOEEBS: And I think I can live
with it, mlthsough, as I expressed esarlier, I might
acill prefer a complately differanc expression of
the gubject, you know, But rhar's not focused cn
imposing a fee. But at the sama tims, I think I
can live with what we've got cthare. I think it
gtil) -- it addresses both the fse and who's paying

it mg wall as kind of what's it for. I maan, I'm

k]
censumption of elactricity gensrated from fosall
Eusls. "

MR, DOMENICO: GSay that one more
tima, plaase.

M3, RADFORD, "A fae imposed on
carbon dioxide emipaions Erom consumption of
natural gas and conmmption of eleccricikty
generaced from fossil fuels.*

MR. DOMENICO: I probably agree with
you that that's s bit lese awkward than the current
phraging, but I‘m not -- I scill get back to it's
-- {-°m not gquice om accurace. Becaude it's
important to me that we tell people the fes im
being impoeed on consumption.

ME. RADFUORDy I think that doem
that.

MR. DOMENICO: Well, what it says is
n fee imposed on emismicms, which is really nct
what's being dons.

MS. RADFORD: Well, in fact, it ix
what's being done. And it's the emisalcow
resultang from copsumptiom of narurkl gas and
emisgliony resulting from conaumption of
elescricicy.

MR. DOMBENICO: T den't ase that. I
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actually om ths verge of aven dropping the *whac'a
it for* jusat because it's mwkward and we have
difficulcy expressing whar it's fpr,

Bukb, you know -- and than as
Ms. Bubanks pointed out, we do have the severance
cax example. It'e just -- it scrikea me that it's
really mbout somathing othaz than imposing a Fee.
But it's a long-winded way of repaating that T
think I'm okay with Mr. Domenico's suggsstian, at
least for now. I'm aEmuming thare's --

¥Well, ler me agk My. Damenice what,
if anything, would you do with the naxt clauss.

MR. DOMENTCO: I think we could
prebably get rid of some of the language lacer and
bagically just jump into "in connactiom tharewith,®
what you're doing with the fee in some way.

MR. HOBBE: Wall, if it would be
halpful, maybe I'll just move what we hava.

Go ahead snd introduce yoursel! for
the record.

M5, RADFORD: BSua Radford, I find
that tha language hera on the fee ie a little
awkward and I would like to puggest a posaible
alcernative, "n fme imposed an carbon dioxide

enisnions, conmmpbticn of natural geg. and

a4
mean, what's being imposed im when peopls consume
thase forms of energy, thay have to pay a fee. And
the way it's ealculated i based cm how much thair
consumprion CAuseE Co be emitced. But whac rsally
-- to me it's important to tell pesople what they
can do or not do to pay the fes or who's paying tha
Fes. And saying it this way, while I agree it's
awkward and kind of wgly, ie the anly way chat does
chat, Your way, again, it kind of gets it
backwards, am I mae it, which is actually more the
way ths measure is phrased, but che way the measure
works 18 more thim way, I mean, yours says it's
imposed on emimaians, the fees impoded an
emigpiena, But ig's really calculated baspsd an
emiseions and imposed on consumption. And that's
the problem I have with chak, evan though I
appreciste what you'ye saying,

M5. RADFORD: The idea here 1s thas
fact of the emussions is built into tha
consumpeion. And that's a fundamental fact char
pecpla nead co incermalize.

MR. DOMENICO: Right.

K5. RADFORD:; And I jugtc find thas
awkward.

MR, DOMENICU: I don't necessarily
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disagze&t with that,

M5. RADFORD: I wanted to suggest a
way of mwing forward that wasn't gquite so painful.

MR, DOMENICO: I mean, I'm willing
te lieten te suggestions. I jumt -- to me, wm have
te get acroma ths point chat it's your consumption
that will caume you o be . .

ME, HOBES: Wall, me imperfect as it
may be, 1 guees I'll go ahead and mova that
languags. And is thera ~-

MR. DOMBENICO: And the propanencs
can ask for a4 rehearing, righkt, if thay coma up
with momathing heteer?

MR, HOBBES: That's right, I do have
B Faeling vhat maybe @leeping on this might rasult
in something berter, But like I eay --

Mr. McKinnon?

MR, McKIMNON: If we mdd the word
"gresohouse gas™ as cppesed bo "global warming,®
would chit be more likely to not be viawsd am a
catchphrass?

MR. HOBBS: Persanally, I dom't
think so. Less of a catchphrase, I think mso, but
ic's affaer by the praoblem of I juak don't know

what it seans to ths reader. And it's pot a tesm

a7
board, we atruggle, though, with how to
characterize that fairly, you know, without tilting
towards ane side or the othar.

8o I move the changa. Ie there a
pacond?

¥5. EUBANKS: Becond.

MR. HOBBS: That's been meconded.
All thosa in faver pay aye.

MSE. BUBANKS: Aye.

MR. HOBBS: Aye.

MR. DOMENICO: Ays.

MR. HOERS: Al)l chose opposed may
no. That moticn is adoprad,

Mr. Domenico, do you want co take &
stab at maybe what co do next?

MR, DOMENICO: Wall, the more I
think about it, I'm not sure I have a problem with
leaving it bapically as 8. MWe could., I think, get
rid of some of the specifics, aince we hive now
addregsed them a little bit more up above, Bur if
we'ze fOllowing thig formab, Ehis second part
really ia supposed to, again, say everything that's
goang on, And ic's n litcle redundant. And you
could prohably cut back scme of it, but I don't

¥now. 1 paan, thie probably providea mome mora
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umed in the meagure and, I mean, I'm juer Finding
that & little trpublesome slmo,

MR, McKINNON: Guess I was maying
within the statute, the global warming statuta
(inaudible} we used *glahal warming® because &t &
colloquial lsvel that is, in fact, what people are
more familiar with. But accurats enough,

MR. HOBBS: I dan't know.

MR. DOMENICO: I would say I would
find ic to be less of a problem, I'm not suxe ic's
worth it to you to go back and restart the procass
jupk b0 desl with that, though. Put mayhe ic s,

You know, if ic's that, would we
includm it in tha subject? I would probably say
that's ckay az = subjacc, I think.

MR. HOBBE: And I might, I gueds --
I would want to revigit thar guestion of ig that a
scientifically certain term? You lnow, it scill
pounds a lictle loaded to ma, but I would just wvantc
& littla mors information about iL, I guess. And I
weild agres with Mr, Domenico, I'm nat sure cthat's
something to changs chs measurs for as wall. I
mean -~ and I cartainly don't fault the proponents
for using language in thelr meagure that refers teo

global warming. I think that's fins. Just as &

:1:3
helpful detail -- is it too much datall? I dan't
know. I would ke willing to liecen,

MR, HOBBS: I guasm I'm trying to
figure out what that first clause after the "in
connection therewith® mdds. We said that ic's in

the subject, buc fic'e imp d on Ehe 1on of

eleccricity or natural gas. And then wa way, "in
connecktion therewlth, imposing the fee oo natural
gas conmumpbtion and slectricicy producticm.® It
almost geems eicher repevicive or cenfusing,

MR. DOMENICOs Raght. I mean, I
guens it provides » little bit more claritcy of
exactly how it's going to work. But you could gst
rid of ic, I think, given that we've basn clsarsr
up mbova. I also aven sarlier thought you might be
able to get rid of the -- requiring the entity
providing the soergy to the end uder. I wean, that
could either -- would anyons actually cars that the
fee goap -- 1p roured through the PUC? I mean,
that seems mort of just not very important to me.

I would be willing tec get rid of
moat of that first part., As I aaild, if we wang ce
provide more mnd more datmil, I think it's okay.
But i1f everybody else wante to get rid of it, I'm

happy to go Along.
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MR, HOBES;: Ma, Bubanks?

M5, EUBANES; Wall, I agrea thars'a
pame overlap in terms of che gingla pubjact
Btatemant versus scme 0f these clauses that we're
now locking ac. I do think that perhaps ths true
nature of tha ba#is of the faa hasn't baen quite --
I don‘t know -- described in detail. And so
whathar or nat parhaps you used chat firet phrase
about izmpozing the fee on consumption, on the
naturii gas cansusption or electricity production
based upon tha amount of carbon dioxide -- I don't
know -- generated or emitted or, you know, add
goraciing that gives a littls pit more apecifice
sbaut 1%, bacause it's really ths fact that uping
the natural gas or baving the slectricity to use
hag genarated ctha carbon dioxida emissions. That's
the concession,

I agree completely with you on the
zscond phrasa. I don't think it's important co
talk about who'm collecting the fea, whers ic's
tranemitted to. Do I think that it's iwportant to
maybe help clarify, aince we only talk about in ths
single subjesct statement about the fee baing
imposed on the consumprion, maybe you have the

sacond phrame saying somathing like "collecting the

91
it based on this, or im -- I guess my fundamencal
guesticn 1s how this farbon dioxide eguivalent fics
with carban dioxide emissions and with the -- what
you call global warming pollutants. And I'm just
-~ I'm nop surs we've got lt mccurmke there that
it'g just basesd on carban dicoxide emizgione,
because ipn't it bamed enm carbon dicxide
equivalante, emimmicn of carbon dioxide
equivalents? I'm just confumed.

MR. MCFINNON: Thara ara Lthree
sepirite isgues hers. ¥First, carbon dicxide
equivalent in rha way of using what's known as the
glcbal warming potentiml, we have that in the
definitions. Nitrous cotide, methane (inaudible).
Ths fee ig on -- or it's whare it's collected is an
carbon dicxide alona, Carbon dioxide aquivalent,
carbon diaxide are the same. There's other reasons
for cansiscency, but we use carben diaxide
equivalent.

MR. DOMENICO: Seo tha way it works
is you've got science thac ghows thar if you emat X
amouns of carbon daoxide, you're esgentially also
epicring X or ¥ amount of theme either gases? And
so that's why -- that's how they relate to sach

echar?
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fea Prom consumera of these forms of ensrgy® or.
you know, something to make it clear that itc's the
consumers of the enargy that pays -- they pay the
fam,

BuC thoms =-- that's just sort of my
inicial reagrion, Buc I do think that thare's
gomezhing thar parhaps needs to be added more
mpacifically about the bapip of the fee, because I
dea't know chat by saying it's impoeed upen the
conmumption of electricity or nacural ges bhawmed
upan carban dipxide emissicms. I dem't know that
that, in a wore specific way, conveym tha basis
upen which tha fas is calculated. I don't kmow.

ME. DOMENICO: I think those mra
good idems., And I really hate to do this, but I
have a fundmmental questian, now that I've locked
at this = little more carefully in this context.

18 it really crue =- I chink I misundarstood thim
completely. The fee 15 Feally nob just based on
carhbon dioxide emimaione. In 3(R) and (B}, isn't
tha faes calculatad -- I msan, I guess -- I probably
dan't underatand the science wall snocugh. Ir the
way this fme im pgoing to be calculated, somecns
goes and mamsures how much carbon dicwide im coming

out of a cartain plant, mrddl then they've calculmted

91

MR. McKINNUNR: Not sxactly. I[ 1
amic m pourdd of carban diexids, I'm going ro exdtp
8o much gicbal warming., [Inaudible) and it cumas
out that a pound of mathans is 25 times more
potant. A pound of nitrous oxide im 200 bimas mere
pobent, 50 if you had your choice om an aguivalent
basis of reducing & pound of €02 emissicn or a
pound of methane amipsion, you would much rathar
reduce methans. S0 that‘s tha notion of the carbon
digxide agquivalant.

But becmuse wa're talking l.‘nlout the
fee baing put on carban dioxide, in fact the carbon
diowide (inaudikle) they're really the pmms thing.
it's a way of normaliring it all co other games
rhan carbon dioxide (inaudible).

To raturn to your guadticm abeut
will somecme go our mand measurs; no. For natural
gua, thera's oo igsue here. And 8o we mpecify in
paragraph E that it's going te be 12.8 poundg of
cazbon dioxide per tharm, All natural gas iR the
sama. Rlectricicy, however, iam very differen:.

cel im the largest ratailer of wind enargy, which
han zero carben foorprint, But they alsc have coal
printa, wnich have m much larger. Buc the

utilicies kmow thie very well. They Know exactly
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how much fuerl they're buying.

MR. DOMENICO: So it's kand of the
average of 1f you have X amount from coal and X
percentage --

ME. MCKINNDN: So all they nead ko
do L@ -- I think we put this om an annual, It'a an
an annual bapip. They look mt how muchk fusl
thay're buying of various types, what the carbon
cangent is. ALl of this ip known vary well, and
they Joow bow many kilowart hours they mold. Take
a racic of those rwe mumherm, That's what's .
reported to the governor's snargy office.

MR. DOMBNICO: I undargctand that
parkt, I think. But 1(B) says, "The fee in computed
at a rate of $3 per metzic ven of earbap disxide
equivaient emitted to ths atmosphare from thia
production and combustiom.® And carbon dioxide
Say§ equivhlent mesans & meamura Lo compare tha
enissicns Erom the six glabal warming polluticm
qages.

Maybe we're ckay am it is because 1t
makes sense. But the way I remd that, if you do
use mathans, if you are emicting methane, say,
which you said im, whabt, 200 times as --

MR, McRIMRNON: 25,

a5

MR. DOMENICO: -~ oT nacural gug or
some of the other gasss, right, thome aguivalante
«« rhose have a ratio of -- that goas into your
calculation and you figure, wall, if you're using
thie much cof a certain gas to produce ansrgy,
you'zre emitting certain -- this amount of carban
dioxida? ¥ mean, lat ma just cell you what my
concern i@ and then you can tall it I'm just off

bage and I'll take your word for it. My concernm an

. lipe 3 i saying that this fee is based on cerbon

dinoxide emimmiona, because the way I acrually raad
the measure, it*'s based on carban dioxide
equivaiantd, And if thare's really no difference
between what we say and what the mewsure says, then
I'm fine leaving it, and we can talk mbout science
oome Othar time.

MR. McKINNON: Science would smy,
carbon dimcide and carbon dioxide esguivalent,
thare's thess ratios that are puc ona for carbon
diaxide, by definition, 25 for mechans, mpplied tha
physica to ik. Evary gus has :ts own --

MR. DOMENICO: So you think it's
arcurate tc say the tax ~-- tha fee is basad on
carbon d:cxade emissicna?

MR. MCEINNON: That's correct. It
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MR. DOMENICO: So it'a 25 cimes. IE
you emit m ton of mathane, than you're baing caxed
=« you're being taxed on that, right? If you have
1 plant chat emits a tou of methans, it's being
taxed avan though it's not -- I wean, maybe this ia
-~ doesn't mctually happen, but if it just emicted
methane and no carbon dioxide, you would mcill ba
paying thar cax, righu?

ME., MEKIKNON: Right, I: would ba
25 timen pora. But what you said mayba dosan't --
a@ a practical matter, it doesn't happen. 5o Xcel
Bnargy or tha diffarent utilicies will buy natural
gas, whaich is mostly methane. It goss into thelr
plant and thay make mlactricikty. If they'rs
enitiing methans, they're cearing up 5100 bills an
L rapid bapis. 6o thay're canvercing natural gas
or oathans into heat mnd then, in doing so,
emirccing carbon dicxida, So there would be &
nagligible mmount af mekthans emitted from the
conbustion,

MR, DOMENICO: I ses. So it's mll
the emiseions. And the way you figure out -- I
maan, I gcill -- so I guens the way it works is if
they're urning & bunch of methaos --

MR, McKINWON: Or natural omg,

94
dosgn't maccer from our mbandpoint what fuel comas
in to genarate the alectricity. What we cara about
19 what global warming or gresenhouse gaseg --

MR, DOMENICO: Okay. 5S¢ you oeasure
how wmuch fuel of these fuslp mre geing into the --

MR. McKINNUN: The utilicy msasuram.
The state doesn't memsure that.

MR, DOMENICO: Well, thay gat =
wengurement of Lc. And then the way chay salculate
how much carbon that'® going into tha atmesphere by
using those gasea. So it'e sort of the reverse of
whart I wag cancernsd about, right, 1s that the use
of these equivalenca is because you don't actually
maaaure ths carben dioxide, you just figure if
you're using thim much of certain gapes, you're
emitting thia much carbon, right?

MA. MeKINNON: ‘That's cight.

MR. DOMENICO, Clay,

MS. EUBANKS: Im this why wn became
accorneye instemd of --

MR. DOMENICO: You know, my dad is
actually an atmeapheric scientimt, I'll have
something to talk about next time we gst together.

{Inaudible comment Irom the

audience.)
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MR, DOMENICO: I Am. And I'n from
Bouidar. I raally am a great disappointment o tha
family.

Well, xo, hopefully thac will merve
same purpose besides wy edificatiom.

That made it & little bit more clear
how w8 would gay what Ha. Eubanks wam tErying to get
at about how axactly thess things are calculaced,
which I do think iz m good idaa of uming that firsc
mentence to clarify --

MS. EUBANKS; Moras mpecifically =--

MR. DOMENICO: -- The calculation.

M5. BUBANKS: 50 if we go aiong
those lanss, pearbaps we use the language thabt's
there in thar first phrage, and then pathape agdd to
it momething mlong che lines of *haped upan,®

Bo, Cagi, if you would lika te go
with the end of the phrase after "production,®
*alectricity production,® insert --

MS. GOMEZ3; Bafore the semicolan?

MS. EUBANKS: Bafore the semicalon,
Plespe, “Baped upan the amount of carbon dioxids®
== and I dan't know whathar to just smy "emiapions®
or to eay "emitted from such® -- T don't know --

bacause you have production and you have

L]

MR, DOMENICO: Ysah.

MS. BUBANKS: Change tha "emitted®
tc “emissions®? Regulting from . . .

MR. DOMENICO: I like that for that
clausa.

M5, EURANES: And T would mo move.

MR, DOMENICO:; I*'l1l specond it.

MR, HOBES; Any furchar discussion?
If not, all those in favor say ays.

M5. EUBANKS: Aye.

MR, HDBBS: Aye.

MR. DOMENICC: Aye.

MR, HOEBS: All chese cppoaed aay
ne, The morion carries three £o zero.

MS. HUBANKS: And then on the next
phrase it scarte -- I would strike, @ thank, the
whole phrase and replace it with something like --

MS. GOMEZ: What deo you need me to
delete?

MS. BUBANKS: Thar wheole phrase that
says *raquiring the enticy® all che way through
*public utilities commigsicn.” Strike all that
languaga. And then replace iz wirh *collscting the
Eet frem consumers of this energy cr theae forma of

energy®? Or just "collecting the fee Iram energy
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canaumpticn, I have this probier of lumping it all
into ane. "Emicred" -- juat leave it like that.

If you guys -- pleass add co it if
you'd like, I mean, we could, you know, any
*smicted from auch consumption and produccion,®
But I socrt of hate to go thare.

ME. DOMENICO: What if you move that
up & little bit -- I'm mort of thinkirng cut laoed,
#o it may not werk -- “imposihy & fee" -- or
*igposing the fas based upen che mmount of carben
dioxide etitted by natural gas consumption and
electricity production.® You know what I'zm seying?

MS. EUBANKS: Let's try it and sea.

MR. DOMENICO: So I would cut that
and move it to afcer *fze.' And than I would
changs "an" to "by" or "through® or something, woms

othar preposition. Or you could -- in the procasa

of ==

M5, EUBANKE: Ramulting frow
or .

MR. DOMENICO: Ymah, rassulting
from --

M5, WUBANKS: You sald "based upom
the mmount of cerban dioxide eniszions rasultipg

from.*

100
conmumerg®?  Although it ip only from nacural gas
and almsccricicy.,

MR. DOMENICO: What about just
"consumars"?

M5, EUBANRKS: “From consumers®?
Okay,

MR, DOMENICO: Im there any remssn
Lo prafar "consumara® or "and users®? I think I
prefer "comsumers,” but --

MS. BUBANKS: I don't know that "and
user® would pake a lot of senae to moat pacple om
the pcreet,

MR. DOMENICC: Makes me chink of
Ccompucars.

M5, EUBANKS: I'm comfortable with
conmumers because I cthink that, ultimacely, the use
of that cerm ia chat that person im not going to be
pelling the energy for use by sooetna elas.

MR, DOMENICO: I'm akay.

M5. BUBANKS: Then I would move thac
change.

MR. DOMENICOD: I'1} pecoend,

MR. HOBRS: Any further dimcussian?
All thoae in fmvor may mye.

ME., DOMBNICG: Aye.
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MR. HOBBS: Ays.

M5, EUBANES: Ays.

MR. HOBBS: All those ocppowed say
ne,  THE sotien carriss thres To zezo.

Mg, Bubanks?

M5, BEUBANES: In cerms of tha naxt
phrase that's dealing wich spacifying that the faa
is in addition to existing programs which are oot
to be raducad, I'm -- you Jnow, "eximting programe®
im vexy bread. And whether we stick in & cartain
== hecause it's only cartain cypes of programs,
those Ielated to tha cypea of programs that are
spacified in chs meagure, And just ro may *axisting
Prograng® or amying "exisring programs® and than
you get into, you know, glcbal warming, and thean
again, {t's very difficulr to group thofe becausse
there's a very diverse purpofe to scome of chosse
typsa of programs,

MR, DOMENICO: Yeah. The anly thing
I can think of other than *certain existing® is
"axisting ralated programs.® But I dom't know if
thare's any danger that sompecns could gay, “Oh,
scme of thess aren’'t related.® It may bde safar o
say just cartain existing progrmms.

MS. BUBANKS: I weuld insart

103

MR. DOMENICO: Aya.

MR. HOEES: All those opposed, no.
That motion carr.es thres to zero,

Ma. Bubanka?

M5, EURBANKS; In carms of sort of
the laundry list of various projects or purpoaes
for which the fee revenues are suppobed to ke used,
I want to go mort of the way we've been dealing
with some of the gevermnce Cax mmasursas in terma of
-- I thipk ic's very difficult to have a lsundry
list the way i1t's written right now where it haa
rort of prejects -- it almost makes iE -- you have
to get through the whole list before you sort of
underszand what all these carms relsce to. And B0
perhaps we could may, “specilfying minimum
percentages of the ravenues that are ta be spent an
the following purpeoses,” and then colen, and then
do some rumhering to bresk them aparc and keep them
@eparite, bacmume I just chink thar might make iLk a
liccle bit more readable for Eolks.

ME. HOBBS: Okay.

MS. EUBANKS, Sc if you'd mcrike
sapacific* and aubacicuta "ths following purpcses,”
colon, then do you a *(1) Energy Efficiency,® and

then after that, *(2) Before Carbon Sequescrmtion.®
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"certain® bafore *eximting.”

MR, DOMENICO: I would suggest
gecting rid of che "which® cimume afrer that. 1
think it's rsdundant, if it's io addition to the
cthezs.

¥5, EUBANESy I'm fins with that.

MR, DOMENICO: Yeah, Although up to
tha -= from that coma to the semicoion, I mlso
think it's -- I would actually get rid of the cowm
mnpd leave the gemicolon.

I think ic’s redundanc. I thiaok
ic's potentially misleading in that a8 some of the
gueationing, I think, was pointing out mt the very
pagipning, it may not really be possible teo hind
the legislature forever not co reduca the othar
programs in m statuce rather than the comabtitutaon,
But I'd rathar not take a pogition en it, if you
dan't have to,

M5. BUBANES: I would move those
changen,

MR. DOMENICD: SHacond them.

MR, HOBBRS: Any further disgcusslom?
All those in favor may nys,

hys,

MS. FUBANKS: Aye.

104
I'm oot & Ecientimt to pronounre the worda, oOr
after mrd put {A}. And then I think we would alsa
strike *projectg* thare at tha end,

M5. GOMEZ: Projects?

HS. EUBANKS: Yanm, I just think
waype that makes it a liccle bitc eaprer for folks
co read.

MR. DOMENICD: I'll move that.

M5. EUBANES: Second.

MR. HOBBS: Any further discussicem?
All those in Emver say aye,

MS. EUBANKS: Aye.

MR. HOBBS: Aye.

MR, DOMENICO: Ays.

MR. HOBES: All opposed, no. That
wocien carries chree to zero,

KS5. EUBANKS: I think thac's a
geparate phrase., Now, I dc have an ismue with that
phrass in terms of I dmn't know that ik's just
egtabiighad in o task force. It's funding che cmak
force which as eastablished, and perhaps it's
rimilar to issuss we've dealt with on sowme of the
PAVErance CAX measurss that wa want Co =ay,
"funding a Clean Energy Progress tax force whach is

escablishad to develop strategies for & clean



11

12

13

14

15

1&

17

18

19

a9

21

22

23

24

25

140

11

12

13

114

15

16

18

15

20

22

23

24

25

enargy portfoiie,*

Bacausns those are -- in terms of tha
way the measure -- I mean, it goer through and it
specifies cartain parcentages for certain purposes,
which I think generally ayxe *he lpundry ligt
purpcaed. And then it gecs into saparate dollar
amgunts for the tamk force, for tha senior mdviser
an gclimate change. And it jusc -- I don't know, it
seemed & littls differsnt Tather than including
that in the laundry lisc. But I gumss wa could do
that if you think chat's mors appropriate.

MR. DOMENICO: Well, you would have
Eo rewrice the inero to the laundry list. Becausa
tha cnes -- the current lmuniAry limc really Are
minimum percentages, and these are dollar mmounte,
rpacific dollar amcunts., 5o you could -- I maan,
you could rewrite that to say something like
*apacifying® ~-

MS. BUBANKS: “That the ravemuaa ars
to be spent.?

ME. DOMENICO: Ymsah, I Ethink I
prefer to lesve it kind of as it is with the
porcantages part and then m separate furding of
these projecta. Just because thers is & -- thara's

a fundamentml difference. I mean, thage -- the

lo7
tod.
MR. HOBES: How mbout "establishing
and funding®?
MR. [XMENICO: I*'d be happy with any
of those threna.

MS. GOMBZ: T"Hetablishing and

funding®?

M5. BUJBANKS: Yen.

MR. HOBBS: I'll move that.

M5, BEUBANKS: Sacand.

MR. HOBBS: M1l choge in faver say
aye.

ME, EUBANES) Aye.

MR, DOMENICZO: Aye.

MR. HOBHS: All those cpposad say
no. That motion carries thres to zero.

Me. Bubanks?

M5. BUBANES: And I don‘t know that
-- it's my recollectaon, although my mamory is not
very good, I believe that perhaps the governor's
alrsady astablished by, parhapm, axacucive order or
something that there's a senior advisor on climacs
changs. S0 I don't know that that measure is

petablighing or only just funding it, 5o I thiok
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latar parta get a set mmount of manay, basically,
and tha others sort of have to rely on the whics of
how much the tax brings in. And maybe more
importantly, it*s probably goed to hint to pacple
that those eight -- it'm kind of -- that if thay'zs
cancerned abour how much im going into renewakle
anargy versus public eduzacion, that they should
look, that it's specifiesd, the ratics are
spacified, And I think putting it this way is
helpful for that purposa.

Sc I would prohably lesave it

MR. HOBBS; Mas, Eubanks, I'm
wonderieg if it would be better -- wall, going back
to momething you said sarlier, if we should may,
“funding the establishment and cparaticn of a Clean
Enargy Progress cask force to develop acrategies,*
at cetera.

MS, EUBANKS: Amd I'm fana with
that, Or you could may, “funding a Clean Enarqy
Progress task force, which is escabljahad te
develop strategilas for clean epergy portfolio® --
however you want to -~

MR, DOWMENICO: Of *satablishing and
funding .

MS, BEUBANKS: And I'm fine with thag

101
wa should leave that phrase just the way it is, 1f
my MemOry 18 COorrect.

ME. DOMENICO, I think that's right.

M5. EUBANKS: And chap I would -- I
just don't think the last phrase, thar that's a
major compensnt of tha measurs. And I would scrike
it complecely., And relating co thac, then, in
front of tha phrage *"funding & senior advisor," I
would inaert an "and,® becauss that would be the
erd of the lust phrase.

MR. HOBBSs Unlese cthere's sooe
abiection, I would thiok that's fine, Don't mil
government agenciasr have co dsliver an anmaal
report just by tha:zr nature?

MR. DOMENICG: I you quys want it
in there, it's important te uhe prépomencs, that's
fine with we. But it'e what govermmancs do.

MR. HOBBS: We could avoid a
reference to glchal warming pellution.

MS. EUBANKS: You want o put a
period afrer "genior advisor to the governor om
climate change®? Pyt a pericd there and then
mtrike the remainder.

MR. HOBBS: 1I'll move chac change.

M5, FUBANKS: Second.
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MR, HOBES: Any further discussion?
All thooe in favor say mye.

Aye.

ME, EUBANKS: Aye.

MR. DOMBNICO; Aye,

HMR. HOBES: All those cppoged, ho.
That motion carries thres to zero.

Any further changes?

M5, EUBANKS: Lar me lock at it for
Just B ascond.

MR. HOBBS: Maybs for tha record --
I'm g&ing & have to do this sccner or lmter --
Ifll go ahead and read it into the record the way
we've apended it mo far, Tha ticle would ramd,
“State caxes mhall be increased 5209 million
anmally by mn amendmant to the Colorado Ravised
Statutes cemcerning 4 fee imposad an the
copsumprion of eleccriclcy or natural gee based on
carbon dioxide smimsiong to he used to reduce
certain forma of pollucion and in connectian
tharewich imposing the fee based upan the amcunt of
carbon dioxide smigsions rasulting from nagural gmm
congunption and sleccricity production: collacting
the fes from consumers; mpacifying that the fae ix

in addition to certain existing programs; exempting

111
MR. DOMENICO: Aye,
MH, HOBBS: All those cpposed say
no, That motian carries three Lo zars.
And that completas thia action cm

No, B3. The time ig 11:14 a.m.
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ravanues generated fram the fee from mpplicable
conecicuciopal spending limics; specifying minimum
percentages of the ravenues that are to be spert cn
the following purposed: (1) Buergy BEficiencianm,
(2} Reanewabls Energy, (3} Carbon Sequestration,
(4) Pollution Reduction, {5) Werk Ferce Training,
{6) Technology Commarcialization, [7) Public
Bducation, and (R) Curricula Devalppoent;
eptablisghing and funding a Clean Bnergy Progress
task Force co davalop strategies for & clean energy
portfoiio; mnd funding s sanior adviaor to the
governor on climate changs.®

Any lurthar changes? s there a
moticn to adopt, then, the scaff drafc as so
amanded with the understanding that the same
changes would be made in che ballot title amd
aubmissicn clmupe axcept that ir would bagin "Shall
gtate taxes be increased $£209 million,” et cetera.

M5. EUBANKS: I would o mova.

MR. DOMENICO: I sacond the motiom.

MR. HOBBEG: It's batn moved and
seconded, If thers's no other discussion, all
thope in favor amy aya,

Aye,

MS. EUBANES: Aye.

112
REPORTER'S CERTIFICATE

1. Diane M, Overstxeer, Certified Realtime
Reporcer and Notary Public in and for the Scaee of
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Sacrecary of Jtate‘s Blue Bpruce Conference Room
1700 Broadway, Suite 270
Denver, Colorado
Proposed Initiative 2007-2008 #83
Feap an Energy folssicoms
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TRANSCRIPT FROM AUDIO CD

Board Members:
William A. Hohba
Caniel D. Darenico
Sharorn Bubanks

Aleo Prasenct

Cesl Gomez
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Registazed pProfemsional Reporter
Certified Realrime Reporter

PROCERDINGS

MR. HORBS: Lat's then move on to
the next mgenta item. That's No. 20072008,
No. B3, Fems om Energy Emissians.

MS. LARSEN: Yen, chank you. My
pame ig Miml largen, and I'm hefe representing
Mzr. Rosf in respect to cthe moticn for rehesaring an
Initiarive @3. You have been provided a capy of
the motion for rehearing, and within that motiom it
sets forth our argumencs ms to wiy che initiacive
sctive action doas contain more than cne subjacc.
And if you don't mind, I would like to just take a
poment of two to go over scuie of Chose items.

Undar the broad beam of glcobal
waruing, the initiative actempts to link several
unrelaced subjscss which should be addrasaed in
peparate initiacives. The ipicimriva is proposing
to tax consumers for the carbon emizsions which
vapults from consumption of electricity and nacural
gas., The initiative is alsmo propoaing to regulate
cazbon as & poliutant thréugh the mandare under
carbon sequestracion program be implamented. This
carbon sequestration program would allow for not

only terrestrial sequestraticm bur mlmo geological
sequegtraticn. It 15 through cthe geological
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APPEARANCES

Por Clean Enargy Progrens:

For the Oppanente:

MARIAN C. [MIMI) LARSEN

aequestration that che regulation pf carbon would
result. Apparencly, carbon im nor reguleted either
under federal law, Tha Clean Air Act, or mny other
federal requlmrion, or under Colorado law.

The imitiative will also assrgm
authority to the deparcments of agrigulvture and
natural resources in the governay's energy office
to implemant emispion control regulations, which
ptem from the implementaticn of che carbon
wWequestration program, Becauss cha initiatave will
implement thid Sequestratiom program, which will
then result in the ragqulstion of carbon, the
program will «- rchat program would normally be
implemsnted (inaudible] by the air qualicy coutrol
camnission, that authority sption is now being
transferred over to the departments of ag and
natural remources in the governor's energy office.

Becaums carbor 18 net a ragulaced
pollutant, however, the Commimsiom 18 prohibiced
from implementing any regulation or smtandard which
is, guots, otherwise wore Btringent than the
ragquiramants of The Clean Adr Act, And that's
found in CRS 25-7-105. (lnawdible) the commissian
would be unshle Co implemant such a program.

Therefors, thes tmaciative provides that the
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departments of agriculture and natural resources,
with the governors's office, will implement this
program, The xesult it im vesting muchoricy into
twn Asparcments, ant? the government's office
departmenta und ths govemor's energy office which
suthericy should in fact be with the Coomiasion,

Pipally, the initimgive will result
in prahibiting future ganeﬂ‘l assamblies from
repealing or reducing fundipng to cartain programs.
Becsuse of these reasons, we find che iniciative,
in fmec, fails to meac the singie subject
requiresent.

1‘m happy to take questiens on thig
ipsue Tight now if you would like alse co dlpcuas
why the title fmils co ita regquirements as wall.

MR. HOBBS: Any quepCions at this
polnt? Why dom'b you --

MR. DOMENICO: I've got guestions,
but I chink for the proponenta, so 1'd say go
abead.

MS, LARSHN: Thank you. With
respact to tha baliot title and submipzion claume,
iv is eonfuming and misleading. The ticle faila to
inform the voters of who mxactly is to be taxed.

it'e unclear mg to whathar the tax is only asoessed

ccllected Zrom this cax.

Finally., the title concaing
catchphrases such am "global warming® and
“pollution, * words chat will wozk in the
iniciative's favor wichout cencributing to tha
vorers underatarcliteg.

MR. HOBBS: Questions for
Me. LArien? Ms. Bubanka?

MS. BUBANRS: In tewma of the
catchphrase "the global wazming,*® I believe that's
ic regard to -- no, I guess ir'sm the climate
change.

M5. LARSEN: Forglve ma, i mimmpoks.
You're right, climare change.

M5. EUBANKS:; That's in regard to
the requiremsnt under tha measures for a portion of
the revamas to be funding n pervanent ataff
poaition, senior adviser on climate change. And
it's climate changs, and it's my underacanding
that'®s created by executive orderm, Bincs that's
the nama of the pasiticm, how would you suggest
sliminaring that, rha suppomed catchphrass that's
the title of the position which the measure
requirea to be funded?

MS. LARSEN: You know, at this
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on consuwsers or if that may mlao spply to
elactricicy producers, The bitle fails ro
adaquately describe what activity will result in
the tax being assesped. 1Is it conly on consumption?
Is it on produccinon of energy or ia it both. Thas
vocars Ars rot kold within the title what tha
amount of the taxss mre that they will be assemsad.
While ths title currently dosa provide what ths
egtimaced amount of revenue is, it doesn‘t inform
the voter whar cthat tax or what that rate is that
they mre being assassed,

The fee should be referred to
throughout the title as a tax, It is, ip fact, a
tax. It's not m fee. The kbitle fails to
adequacely describe to the vorers cthe extent of the
poatutory and policy changes it results in. The
initiative will result in, as I manticned bafore, a
new regulatory acheme. And it will repeal che
longntanding cradition chat the guneral aesembly
not ba prahibited from acting, Neither of thoss
izpues are addregasd fully wichin che Title. The
title fails o inform voters as to what forms of
pollutien reduction measures thalr meney will be
aperit en. Vorers are not -- do not know who is in

charge of allecating the revenuas that are

point, I really cen't take the positian as Lo how
that could be rewsrded, merely becmuse it is an
office that -- or a position that's bean created hy
axacucive ordsr. Not being that, though, by
including it within the eitle, 1t could be
canaidared as » catchphrase. In fact, it dcep rise
to the level of a catchphrase.

MS. EUBANES: Thank you.

MR. HOBBS: One of the things I
wanted to sask about -- I'm scill trying to catch up
hare. You're pratty fmet, 80 -- and it's a pretty
long motian for rehearing.

Subsaction 4, I'm juskt brying to
find where it is. I wanted to think a little bic
-~ think rhrough this, the argument rhat's on
page 9 of ths moticn for rehsaring sbout preventing
future legislacors Erom amending the act. And I'm
trying to fipd the provision in the mesmsura. Point
me To that. I knew vhare it was.

MS, LARSEN: Saction 4(A), I
believe? Baction 4.

MR. DOMENICO: I think thrae pages.

MR. HOBBS: Olay. Oh, okay. And
the sentenca, it remds, *Such existing prograf

shall net be repeaniasd or reduced by the gensral
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asperbly in consideraticon of this aecrion.® That's

-- and this ia in -- thism iz a separace subjece?
1a that T Argumentc?

MS. LARSEN: Corract. Yed,

MR. HOBBS: What would prevent the

genarsl bly from ding that sencence in

future leginlation and, for example, striking that?

MS. LARSHN: To my knowledge, I
don't know that they would be prohibited from
amanding that secricn, Howaver, by -- an lta face,
the fact that the imsua is proposing to inhibit tha
general awsembly from acting in the future ia, in
and of itsslf, m asparate aubject.

MR. HOBES: Even though it may be
ineffectiva, it's -- by ita existence, ic'm a
separate fubject.

MS. LARSHEN: That's correct,

MR. HOBBS: Doesn’'t it ralate
directly to the measure? It'a Lrying to pravent
the geoenl asseably from having mn affect on the
measure.

MS. LARSEN: It encofpAEssd more
than just this measure, The language im very
bread, and it doesn't specify only programs which

relate specifically to cthis maasure would be

11
result of thia languags,

S0 the genaral assembly may f£ind
that there's a job creatics program that im
ineffezcive ar the money is going bo be allocatsd
elpewhars, The language that ias provided for in
hers would prohibit chat mckiem.

MR. HOBBS: Okay. Are thexe
guestions for Ms. Larsen? Thank you. I'm not sure
who -- I've got other pacple signed up. Ip Chare
anybody else who wants to addrens the motion for
rahasring?

Yes, gir. Go ahead, I'm not sure
what order to go in, I've got three othar pecple
chat said that they wanced to teacify. But go
ahead.

MR. MCEINRNUN: My name is Tom
McKinnon, mnd I'm hars with Clean Energy Progresf.
And may I jusc go down what my point is?

MR, HOBBS: Yem. GO right mhead.

MR, McKINNON: All right. So that
in point Mo, 2 of the moticn, it says thac -- wall,
in arguing agminst the singla subject, we'ce
ipplementing separate and discinct progzams. We
already had m discussion on this point two weeks

ago of April 2, and I think perhaps the mogt rogent
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ccmsidared undar Section 4. It prowides that the

feen impasad by the sacricn shall be in addition to
any ochar program, including jeb cremtiom, economic
deavelopment, et cecera, a&nd then thoss existing
programe. So any other job creation, scomomic
development program that addresses job develcpment
and econouic development outside of this nev energy
economy would ba affected by thia section,

MR. HOBB5: Okay. Hopefully, I
understood that, But it just ssems lika it's just
trying to ensure that cthe fees derived fram thim
measures will be aupplemantary mnd not substicuted
for any of those programs. I mean, even Chough it
goas 0 A lot of -- it goes to chase other
programs, it seems that chip ip not a separate and
distinct purpose or subject.

MS, LARSEN: Well, Section 4
provides thar the general amseubly gpay not actually
reduce or repeal mny of thess programs. So even if
you had a job development program that focused on
industry cutside of what would be considered B nev
energy economy for purposes of thip iniciacive by
thig stabuta, the gansral assexbly would be
prohibited from aither repealing or reducing

funding for that job crescion program merely &5 a

12
argumant cthat was brought up was ipcome rtaxes, if

thare was income taxes on the ballot, that those
funds would be spent for differenc things, any
noney for funds for different things, alchough they
are cloaaly related tc the mingle subject of global
warming, Throughout the motion, thers im what we
think im 8 fallacious mrgumant made that we are
trying to regulate carben dioxids, we're putting a
fes on carbon dicxide and would emit all ches carban
dioxide we would like to.

MR. DOMENICD: Cap I interrupt you
aguin? I think I aaked you befors, amd I just want
to make sura, because it 1a a little more [focused
now. Thelr arqumenc ig that the carban
seguestxacion -» and I think more spacifically, the
geclogic carbon sequestration program is a
regulatory progrhn rathar than sioply one of the
funding -- cne of the things you're trylng to fund.
Do you disavow that? Is this purely something to
fund programs for the stabte tc ergage in its own
capture and geologic reintroduction of carbon
enimsions, of i@ that golng to be used to fund sowme
kind ¢f requlariom whare ensrgy producers are
requirnd themsalves tc enguge in this?

MR, McKINKON: That's correct, we're
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not pucting a regulatory sydtem in chsre. IGE --

in face, ot page 4, it says, Despite mtatemsnts
wada by the proponents of the ipitiative at ths
hearing, they do not intend for the initiative to
include geologic sequestratiom. In fact, we have a
maxigun of $4 million per geclogic Aequestration
and the wording is to implement sequeatration. It
does not say regulate or reguiate doesn't appear in
rha {miciatava, So wm've a little baffled by why
the auchors of the motion are focused on that.

MR. DOMENICO: Okay. All right. Sa
we won't be -- we won't «- you don't expest or
interd for the gensral masembly or amyons slse to
taks this measure and then say, "Here's how we're
going te implement caxban mequestration. We're
going to force you, Xcel, or vhosver, energy
preducar, we're going to wae this maney to Fund
inspactors or whatever, a program requiring you to
engage in this kind of sequestration yourself, The
monsy is going to do to soma state program where a
state agency does it or studies it or however they
implement it.*

MR. MCRIRNON: Or incentivize ic wvas
our incent. Geolegic sequestratian, if it happens,

will be & vary expenmive, very capital-intensiva

15
Rescurces tha respenmibilicy co implement these

programg, to say nothing mbout ragulation
whatscever. We're not giving regulation authority
to anybody, taking it awvay from anybody. It'a to
implement the varioua progTamf listed in
Subsection 6.

In zI[b) of the motiocn, they claim
that the initintive maeks to tie the hands of
future legislitors. Tha language chat Ms. Larsen
finds offensive is, in fact, in our conecitusiem,
Article 10, Secrion 21, Subsection 3. Thac's the
robacco mmepdment. 5o everything lo Subaectien 4
of gur ipicimtive is the same aa Subsectien 3,
which I can read if you liks, but just for che word
sgobacco® was in there, it was taken ouc and
replaced with "fee." Bo ic's in che acate
eanstitutian alraady,

In 3{A} of ths motion, Ms. larsen
claims chat we're failing to inform the voters of
who the congsumara will be, Thip im sowmething thac
we discussed probably for an hour on April 2. I
don‘t think there's anything new in the moticn that
we haven't slready talked about, bur if you would
1ike, ain Sectico 3{B}, she's claiming that, ir

fact, we'Te not a fee, we'rea B TAX, There'mR R
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propesician.

MR, DOMENICO: Okay, That satimfies
on that poink.

MR. McKINNOK: Okay. My next point
im in 2(B) of tha motion, they're claiming that
carban diccdde im not m pollutant. We balieve that
agpertion i a clear misreading of ths Suprema
Court ruling on April 2 of 2007. Justice Stevens,
writing for the majority, wrove chat under The
£lean Rir Act the term "air pollucant,® quoce,
embraces all airborne compounds of whatavar stripe,
becauss gresnhoune gades fir well within tha AST'E
capacious definition of mir pellutant. EFA and
sratucory auchority to ragulate emiesions of such
goses for new motor vehicles. Moter vahicles was
the came they wers locking at, and rhat was per the
majority. So Kennady, Souter, Ginsburg, and
Breyer.

Lec's mea, in 2{C) of tha motian,
theay claim that the initiacive will repeal the
authority of the Department ©f Health and
Envircnmant to promilgate emission cantrol
ragulations.

Again, we're giving the governor's

energy office and che Deparcmant of Hatural

1§
mmber Oof arguments to Chac, The one I'd like to

make -- and mome of my colleagues, I think, way
want to maxe diffarent onas. The norian of --
well, & fme, as it'm written in thes motion, & fee
is charged -- 13 tha charge impoasd to defray the
cost of m smervice, In a woll-eatabliphed arsa of
academic rassarch i the notion of anh ecosystem
service. In thia field, = monsgary valus is
calculated for services providsd by scosystems.
Por exampla, if we have a werlmnd, a werland might
clean up brown water ss well as a §1 millian sewage
treatment plan, Go Lf pomeons were to subCract
from che efficacy of thar wecland, they would be
expected to pay m fea. So ik's B very mimilar
thing to whar wa're doing. Carben dioxide,
certainly the atocaphese provides tremendous
smervices for us. An arricle on that -« whieh I can
anter into the record, if that would ba okay.

MR. HOBES: Okay.

MR. MCKINKOH: This was by Casranza
and co-authors in the journal of *Harure,* They
eatizaced chat the globsl pum valus of ecogervices
ir fact is, at a minimm, double thas glcbsl gzoms
national producc, So ane of the big problems we

have i@ that chese services chat we get are not
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ronatized, And so wa make our decisicns hased on

{inaudibla), So that's why we think thig, in fact,
eruly im & fee.

We agreed at ths last haaring to
sort of TABOR-1xe tha amendment to put "tex” in che
firgt word and firet pentence to aveid a court
challange lacer, and go mdmic there im "tax® im tha
firgt word, "fee® later on. But wa think in the
trus spirit of ik, the *fea,” and by comscitutional
requirement, put "tax® in there.

Lat's See M. Larssn or Mr. Seby, in
the written motion, ebjects -- and chis is in
a(D) -- that thare wera lots of detaila chat were
not included in tha title. The initiacive iteelf
35 just wiightly under 2,000 words. The title is
a0 abtempt to mmmarize (inaudibla}. You've got ir
down to 160 words by neceamity. Not all the
detaila can be carried through.

Ard then finally, on ches cacchphrase
argumen:, there are two catchphrases that --
supposedly catchphragses that were brought up of
*pollucion® apd "climace change.* Ws think the
Supreme Court has handled the pollution argument
for us. I mess, the Suprems Court bam derermined

that carbon dinride is m pollucanc. So if the

13
think you may have a legal prablem with that beang

enforceable, trying to do that through stacute as
opposed t©o the tcbacco ome, which im in the
conAtitugion in the sense that furure legimlacures
cart always ignore amcatutes ard change chem and act
ag they want, unlike constitutional provisions
which we have to abide by.

But I don't think rhat that's a
single sukbject problem. If this were, in fact, 8
constiturional amendment, for example, then thar
preblam goss away and you're laft with saying,
*pan't eliminate theme other programs hased on this
mddicionm] fupting requirement we're imposing.*”
The ofie argumenc that sasms to make some wonde im
that I rhink that provigion refers to job cramtion,
eccnomic davelapment programs, which weally are
mort of unrelated o this. But simply said, I
think the way I would interprec chat provisian is
pimply thas ic means you can't -- that you cap't
aimply swap this for that. It doesn't -- thar
dessn't make it inte a mingle subjact simply
bacaume it refers to something slse, I mean, it
bagically says -- separatens this proviaion fram
those provagions rather than tying them Ctogechar.

50 1 think I'm okay ¢nm that poinc if every ane elese
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Supreme Court Says Ao, we can put it in here

without it being a catchphrase.

And wicth regard to ths climate
changs, we would simply like tp agree with vhat
¥@. Bubanks remarked earlisr. We're not littering
this about -- the tipls in amy way about
cacchphrase, wa're yafarring to a wost spacilic
position that wag initiated by Governmor Ritter om
April 16 of last year to escablish this position of
the -- of the governor's offige om -~ or adviesor te
the governor -- The climate policy change mdvisoxr.
Climate change policy advisor.

MR. HOBBS: Questions for
Mr. McKinpan?

MR. DOMBNICO: I have a couples, but
I'm willing to wait uacil others have gone, But --
or I can go first.

MR. HOBRS: I dem‘t think I have

MR, DOMENICO: I thank -- wall, the
only one of my covmencs, guestiona that has
anything to do thac's outside the title chat has to
do with the mingle subject is relpced ce the tying
tha hands of fururs legielacord. I think we've

talked about sverything elss plenty., And chat I

20
im.

The two -- b couple of ths insuesm
with the -- & couple of imsues with the title, if
-~ I don't know if we want to move an to ths titie
or still calk abeur mingle subject, but I did --
I'm pretty parguaded, deapite glancing st this
incerasting article, that chis really should be
raferred to as 4 fes, I mean, I understand che
concept that when you're paying manmy to ioprove
the environment, you're getting somathing in
rerurn, I don't doubt that, Buc that, to me,
doasn't change Lt inte a fes rather than a tax.
This really is someaching, basically, imposed to
fund & bunch of general -- related but general
gervices that dem't really go hack teo the persan
directly. They demi't banefit the persan paying the
tax or fee mpgy more rhan they benmfit everycme
else. Apd g0 it reanlly does seem like a tax o me.
And I vhink that sroument i wall taken on the part
of ths motion that we really mhould change this co
== referepcea to tax.

1 dem't know if we want to discuss
that, bacaupe pext I've got to gat into the scisnce
that T xind of made m fool our of myself on lmst

time.
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MR, McKTHNOH: May I respond to

thac?

MR. DOMENICO: 5Sure.

MR. McKINNDN: Another anslysias my
colleague was going to make. The analogy would be
to a sewage fee. In cartainly tha city where I
live, we piy a sewags fee rchat'sm proportiomal to
the amount of water that we purchase becsuss ths
water 15 msmaured, the mewage is not. And po ic's
the same iort of thing. The mare carbon dioxide I
throw into che atmosphere, tha more fee I pay, juat
as the mors sowags I geperate, the more fee I pay,

MR. DOMBNICO: I appreciare thak,
That's 8 gocd analogy, except there's a lot more
going on lhere than, you know, if your sowage fee
went co ail kinda of acudiar about sewage and all
gorts of funding a poaition in the governor's
office cc conaider sewage, then that would be cme
thing. But basically, you're paying for mewer
pipes and paintenance and that sort of rhing with
your sewsg: fee, is the way I understand it.

MR. MCIIMNON: In fuct, I do pay for
flooding and --

MR. WRAVHER: It's part of my

testimamny.

23
are doing the emigsicne. 5o we've tried to have a

strong Cie barween what we're taking Che maney for,
which is The Pollution Act, and what we're using
that -- those funds to do, which is to offset the
impacts of those acts en Coloradans by deing
programd in Colorado that do that., So I'm the one
that put those words in Tom's mouth. I thoughrt I
should at leamt stand up.

MR. DOMENICO: I appreciats it. And
1 understand complecely the cheory behind all of
this is that whan we uwe eleckricicy, we're not
paying for the full cost of ic. I completsly
understand the extermalicy argument. But I dem't
think khat changes whathsr it'e a cax or a fee.
and T undergtand you're trying te tis the costa
that we impase to the costs ©f tha fas or the tax
that we're baing mnked to pay. Buk that, boo,
doean't, to me, wake it w fee rachar than a cax,
What makas gpomething a Eee ig the bhanafit -- 18
almost the opposite, mctuslly, of that, is thac the
benafit of what I pay for goes entirely to ma.
Here the benefit goes to society aa & whele te pay
tor my extermalitism, right, that I'm impoaing
coSte on asociety as a whole, E¢ I'm now being

asked So bear the cost of that. And to me that'e a
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MR. WEAVER: 3Sam Weaver, also with

Clesan Enargy Progress.

That apalogy I £ipd to be fairly
ptrong wich tha sewage fee or dusping fee, anyching
of that nature, But in the pastc, therm's an
evolution of the conscicusnsss around these things.
There was & bime in our ¢ountry where you could
4uat go thomp things ¢ff a cliff, for lnetance. And
it was mily when the impact of that extermality, if
you will, mearted to degrade the envircoments for
other pecple that people's conscicusness raieed and
the laws ware promulgaced that then addressed that,
and they usually did ac with direct fees that wers
used to fund infrastructure, alleviaved tha impacts
of whatever thay wers puccing this fes on. 50 in
this case, all of chese --

And I think I understand the polnt
you'rs making, I'm just going to go a teeny bit
further here and say that because what we're doing
ia changing the chemistry of our prmospherm, it a8
nonerivial to do direct things chat micigate thoas
impacts, axcept 85 we've called them ocut here, that
creata thase development programs and, in some

capea, direcrt mitigation such ms carbon

ration or repl of the things which

24
tax, not h fea for a servace being provided to ma.
ft's & rax baing imposed on me bacause I'm impeaing
1 cost an society genarally.

S50 I appreciare everything you say,
and it is raslly -- when you may you're just going
a small prep forward, maybe it is & small step
forward char to me takes you beyond a fee and into
the realm of & Lax.

I don't know, I'm curious abouc
othar --

MR. WEAVER: Again, I appreciate
that arqumant. It's a fine line that you walk witch
amy of these chings, In particular, the analogy
with the sewage fee scill carries & liccle bir,
because the only mdvantage you ger from your sewage
fee ix che ability te gar thim stuff out of your
house, if you will. You know, it's being able to
create it and stick it out there, mnd chan any
benefit that you get is simply that. Well, the
benefit that you're getting hare is slactricity
4nco your home. You're directly gecting
electricity or you'ra direstly geccing heat into
your home freo the natural ges.

S0 you'ra paying this fee, which is

rationally relacted to the bensfit thar you're
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getcing, which im the electricity srd rhe haat
thac'e geing into the home. And this fee is then
pasged itto the system to cope with tha
exrernalities that you've mentioned, So it i a
matter of parmpective. I would argus chat if it
were n tay, the maney would go iste the genaral
fupd, Am che legialarure wiuld then allocate that
anch year snd dscide whafe to put the momey,
whareas we've Cried to lay out here the programs
chap are intended. You could mrgue that if che
isgimlature guts all of thess programa and then
instead moves that money into the gensral fund, ic
is no longer raticmally related, then it'z more of
a bax, Bur as wa've put it out and framed ic, we
have tried very hard to frame it a5 an analog to a
fea.

S5c¢ 1 wor't go an any longer. It'6 A&
waccar of gemantics in A sange.

MR. HOBBSy Thank you,

MR. DOMENICO: Thank you.

MR. TODD: May I almborate on that =
little bit? My name 1§ Jerry Todd, mlea with Clean
BEnergy Progress. And there's a great guote in the

opponent '1 matarinl an page 12. *The dalinirian of
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property to defray costa of a particular govermment
service.* Ip fact, in our particular proposal, tha
government garvicea is to mitigate the consequences
of climate changs, and everyhady is a bensficlary
ro thac., There's soue pacple who won't pay for
that @earvice, and chat, according to our proposal,
is those peopla who have voluntarily subscribed to
noncarbon-smitting ensrgy mources. Amd mo this
elearly does make tha distincrion that the sarvice
ig being paid for by those who are creacing the
problen, those whe are emitting carbon, and cthe
benaficimries -- go ahead.

MR. DOMENICO: I dew't mamn to
intarrupt, buc actually, thac highlights why oy
perspective on a fse versus a tax is diffarent.
Thoae pacple are 8cill benefiting from what we're
funding, wight? If T @o oub and use mll wind
mnergy or scmething, I'm sbtill receiving the
bansfit of all these prograrg that are being funded
here.

MR, TODD: The distinction is if
you're subscribing to a wind source you'ra not
creating the problem.

MR, DOMENICO; Right. I undarstand.

So I'm not paying tha fems, buc I'm getting the
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benafit of it.

MR. TCDD: You're not getting the
benefic of solving scoabody alse's problem.

MR. DOMENICO: No, but I'm gakeing
tha banefit -- their solving their problem banefits
ma. That's ths whole point, right, im that we, I
believa, impose -- whan we use energy, we iEpode
extarmalicies, we impose pallution or othexs. And
po 1f I'm not imposing any pellurion, I'm not
paying this tmx, but I‘m ¥ecaiving a part of the
beneficr. And that's why, to me, chis is m Lax,

MR, TODD: The benafit you're
raceiving ie the mbsence of further dimirution of
the anvironment and support systema from this
stoady state, the natura) staes. Bo thoee who are
using carbon are taking us fram the statue quo --
und that's ml) of us ~-- are taking us from the
Ptutus quo into a damaging situaticm, The purpoae
of rthe fsa im to try to appertion thosa cozts in m
vary small fse way to try to provide cths govermmant
with funds to provide this govermmen:t mervice,
which is dsaling with the consequences of climecs
change, And to me, that ia ths service cha
goverment is providing, and that is pertectly

conaistent with tchim applying & fae to the source
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1
of tha pPioblem to fund tha melutien,

And I've used vhim analogy with -- :
the single subject rule, For inmtance, you know, :
you can wnder, what do having S lines im & poal ¢
und hizding an merchics immtruccor and having a bike £
rack hAve in compon? Wall, it seems llks those are ¢
thrae Aiffersnc suhjeccs, In fact, those fit quite !
precisely undar the subject of running a Tecreation :
cantar, 4nd creating a fee £o run that recreation ’
center Wiles perfact mensa and we do it all the 1
time, Whzr this propogal doss is creates a fee bo *
try to fund govermment aarvices to try to molve the #
problmm. It tries to mpportiom tham =s fairly as 11
pasaible by recognizing that some pesple camtributs "
leas to the problem mnd they shouid be charged fees ®
less. *

17

MR, DOMBNILO: Right. I agree with
evarything you snid, I just think that what that e
meAns i8 that this ia a tax, bscause the pecple v
paying it ars benefiting not just themselves but ®
sverycne slas, And tha pecple not paying it are =
also benefiring fram it. I think of a f=n aB like “
a sewage system. If I dan't have a house that runs =
-- phat contributes to the city's sewer system, I "
don't pay the sewer tax, but I dan't get any *

30
it im umed, it'g umed to give a service directly Lo 1
the pecple who pay it or whether ic's used co 2
bebefic the scate in general, And there ars lots 1
of things that are not in the gensral fund cthat are 4
raxes. ©But, I mean, all of thepe funds we've baen 5
talking sbout all morning ars not in the general [
fund but they're still texas bescause they bensfit 7
everyome geperally. S¢ this to me is & tax. B

MR. TODD: HMay I just elsbormce on 3
an example you brought up of the house that does 16
not generace sowage? Lat's say you have some 8ort 11
of & toilez. You're not connacted to tha sawage 1z
lina, you're not -- and I think sewage is a fee and 13
not a tax, Bu%, In fact, you are benefiting from 14
that, because L{f there was no aewar, sewage would 15
be geing ince the local creek or vharaver mnd 16
evaryane would be muffering from that. S0, in 17
fact, thé paople whp wren't paying -- a similar 1B
direct analogy is a wind source. 19

MR. DGMENICO: Weall, everything, 20
then, is n fea. Becauge paying for averything out 21
of the genaral fund and baving brilliant lawysrs 22
working in che attorney genaral's offica benefics 23
all of us indirectly, right? And so all the taxes 24

we pay that end up going to fund that department of 25

29
benafit from it mither. Or a £oll on a tall road,
I£ I -- if I don't pay & Eoll, it's bacause I'm not
using tha road. I don'c get amy banafit Zram this
toll road. ©Or if I do, ic's very indirect. Hers,
a8 you smid, the -- everyans benefits from this
under -- the whole theory of rhis is we nll puffer
from when this pollution causes climare change.

And po the pacple -- I agrea with you, you'vm tried
to caleulate the coste in & way that ic's based on
the pecple causing most of the problem.

But when I lock at whecher that is &
tax or a fee, Lha gueacion is who gets the hensfit
from it? And we all get the benefit, And that to
me is the definicion of a tax, 50 I don't know if
we -- I maan, I undarstand everybody's positim on
it.

MR. TODD: I expect your definiCaien
of rax and fees varies from econoeists, who would
suggest chat the tax goas into The general fund and
ig distribuced for all kinds of pumps that aren't
opecifically related co the purpose --

MR, DOMENICO: No, I dan't -- that
dossn't changa whether somathing ia a tax or n fas,
if rharep's discretion an how to uspe it or not. It

hag to do wich whecther the pacple -- whetber, when

a1
law ars razlly -- should be considered fees. 1
mamn, that's the problem is there's no -- just
because we mll indirectly bensfir Erom good
governmment or gax! governmenc programs dossn't curn
Pfunding every progranm into a fee, does ic?

MR. TADD: Wall, the difference, I
think, im thase things are vary directly connected
through the emission of gresnbouse gas (inaudibla).

MR. HOBBS: I don't know -- may I
jump in here? I should gay maybs for tha benefat
of people that ars here for the afternoon mgenda of
the title board, we're still on our last pomning
agends item, And I think we're going to -- I mean,
it locks like we're a little ways off before we
Finigh that agends item, And when we do, I iotend
to taxe & fiva- or cen-minute break, at least, So
it will be & while before we get toc cha afcaznoon
agenda itemm. JuSt te ler pacple know who may be
waiting.

With respact be the dimcvapicn that
we're having, I'm not sure, frankly, what tc make
of it. I mgres with Mr, Domenico, I think it's a
tax in the way that I usuelly think of fae veraus
taxes from whera I git in stmte governmanc, I

mean -- ant yet I'm net quite parsuaded that we
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need to change the tirles, becauss I think the
dxfficulry that we‘re mtruggling with ia chac I
think -- you know, I think there's portc of a misdls
-- wall, at least n commom understanding charc's not

te -- doean't have quite ths same bright lina
rhat lawyers may have or maybe ecenomists or
others. I don't know. But I think chis is nat a
fse in the normal aense, I bthink if you pay
pomething And get somecking of value in returm, the
fee for a driver's license or something.

I think of it as nat being
necesgarily o -- tha way -- B tax the way poma
people think of ic, like income taxem. You know,
what's a iictle diffarent here is -- and I'm brying
to harmonize gome of the dimcussicna here that
regardless of what you call {c -- I'll maybe call
it a charge for the time being -- it is directly
related to the activicy. In ather words, it's &
charge that halps, as I understand it -- mand thare
may be some quibbling about what I'm mbout to say,
but it iF R charge that halps cffsat the cost of
the activicy that‘s being charged. There is a
connectian there. MNew, I ptill think chat's a rax,
Like Mr. Domenice ip aaying, you're not gstting che

bensfi: back, you'rs socrt of gecting <~ you know,

34
you want to comment an this or not?

M5. BUBANKS: I will at whatever
point in cime you'd like me to. If now is the best
rime, I think I'm in agreemant. The reascn that we
approved the rirle ms it appenrs before us now is
that we think ic's a cax. It dosen't fit che
charactaristics of m fee in terms of ic'm a -- that
the cost of this service provided 1s equated to the
amount of fee baing charged. I mean, what I equate
it to is similar to -- I get a driver's licenss and
there's thim cost associaced with issuing that
license, and I pay the cost for thar service of
gatcing my licanss.

That, ko me, is a Eee for aarvice as
tha court hag dafined those particular types of
charges.

and I think how it's ipcluded in tha
motiem for rahearing, I think chat mlso in Blum v.
Fort Collins, it's the same thing. I don’k have o
have mathrmatical exactitude in terms of the amount
baing charged for the service, but thare has to be
a relationwhip becwsen the amount being charged and
the actual sarvice being provided. Whan you'ze
dealing with a pewer siruatiom, you're being

charged based on the amount of wamce produced for
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you're being -- you know, you're offastting tha
cost of that, which probably what I think of as a
tax. And yat I t¢hink rhe wverags peracn might not
make that digtinction in the same way, you know,
fee versus tax, Amd no I -- I mean, perscoally, I
think we've gaid it in the second word aof the title
that ic'm a tax, basically, that we are raiging
LAXES.

I actually don't fael scrongly aboub
changing it. I think we're ckay the way we are. I
think we could change tax throughout. But it
pounds a liccle misieading, whethar you emy [ee or
tax, in a way, in my oploiom. It'e juet -- neither
one to me exmctly captured che fact that this ie a
charge bamed cm the activity to cffeat the costs
mEmociated or atrributable to the mctivity, Aod I
sort of fasl like we're having -- if we pick fes
vargus tax, we'te havibg zo pick ane aide or the
other of the debate. They aven come with their own
cannotations thar are a liccles inaccurace hare,
mayba. But I don't know where that lesadas me. But
I‘m == I'm not yst persuaded to change the citle,
sven though I tend to agree with My, Damenico in
prinziple.

i don't know, Ma. Bubanks, whether

a5
tranaporting and dipposing of chat waste. And the
charge impoaed by the sunicipality or stwer
diperict or whosver, it's related te cha cost for
that quantity of dimpesing of the waste.

I see cthis because you don‘t have
chat relationship to the particular coar of cha
sarvices provided. It's much more ganeralized in
cerms of public purpeses, in tarms of benefits,
whether it's, you know, m Eree rider mituacion or
not. I think that the respon thac we pat the title
the way we did is because we did not chink rthat che
charge imposed by the maawure, even though the
measura callp it a faa, is a fee, IL's m Cax.

How, in carms of whab we call it,
I'm momewhat uncomfortable of going through and
replacing the raference to fee am waa sot in the
ticie, and I would go back to a similer provisiom
mack -- I think it was No. 14, chat ioposed, I
balieve, smort of a building permit fee that chan
wazs to ba used to fund higher educabiom, capical
conAtruction projects.

and we followed the same sort of
format as we are right now on 83 in terme of it
started out, "Shall gtate raxes be increased by che

impogition of m fee on this for this particular
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purpose?”

I feal, mm a member of the board, a
lickle uncomfortabla changing the terminniogy that
appenrs in the measure, but I do mgres wich
Mr. Hobba that the fact that it starts ocut with the
acagemsnt, "Shall atate taxes be increamed,” Iit's
thera because we dan't think that it meets che
characteristics of n fes; thac it ig a tax, apd
thac*s why we have thac language.

MR, DOMENICO: I guess I oay ba
parsuaded by that idea chat even though it'e a tax,
it's okay in this comtext to zefer co it as a fee
bacmusn, gensrally, the remzcn chat we'rs concerned
-- the Cimes where cax varsus fes ism a material
issus ia when someane's trying to get arcund the
TABOR regquirements. And so since they'rs not doing
that bere, maybe you're right that it*s yeally just
not materiml to distinguish between a tax mnd a
fee, having already gone along with using the
introductory TARBOR languags, I mean, there im aame
risk to you, I think, that thayrll file in the
Supreme Court, apd the Supreme Court will say, "Na,
it's misleading ro call chis n fes." But if you're
willing to cake that risk, I miy ba -- mBybe you're

right, that ic'se not really materisl in this

18
repreasnted as an strospharic scientisc.

But with that in mind, I really do
think == and I talked with him, and he talked to
some of his co-workers who are mtmospheric
scientists about this. I really do think that it's
not just carbon dioxide emipsiens that are baing
arcacked here, right? It's pollution of all these
gasea., And unfortunacely, what that means ls I
think we need to change, on line 3, carbon dioxida
emisdions to eay something elge. Because it really
im -- if you pamehow had a plmnc that anly emicced
nitrous cxida or samething, cthan you'd still have
to pay this fee, right? Or noc?

MR. McRINNON: May I address that
while wa're asking the guescion? 5o there's --
let's aeparate in our minde wheye we're gacting the
funds and what we'ze doing with chem. FPractically
speaking, nactural gas and electricicy, the only
greenhouge gapes -- natural gas when it's burned
and electricicy when generated are carbon dioxida.
Matursl gas, there ars lenkages nf wellhsads and
whatever there is, mathane relesase, that's ancthar
greanhouse gas. But we're talking about burnihg
it, So thar captures -- I Shink the number iz 77

parcent of Colorado's greenhouse gag emiasions,
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concexk, aven though in mome cases it's really

dimpositive. I think maybe we should just lsave
it, if you're willing ko take that zrisk that tha
Supreme Court would disagres wick us on that.

MR, MCFINNON: Yes, we Bre.

MR. HOBBS: We can come back to
that, but I want to make sure everybody's had a
chanca to camplete thelr srguments, And
Mr. McKinoon, I sort of losc crack of where you
are. Did you gar through yours?

MR. MCKINNON: Yesh, we're dane.

MR. HOBBS: Does anybody elase have
quaations? Mr. Domendco.

MR. DOMENICO: I have one guastion
that I msked last time. And in this context, I
should note that I talked to ay fathsr abour this.
and firat of all, ha warnad me thac I shouldn't go
out in public saying he's an atmospheric sciencist.
Even though he has -- he has a degraa, & Ph.D. in
astrophysica, but it's outside of cur atwmesphere ig
his expertiss. And evan though he doag work with
-- he works wich all the guys at NCAR and
evarything, mo he spends a lot of time wich
atmcmpharic scientimcs. But ha says I should not

-- ha says they would laugh if they heard him being

s
chose two.

There are four other classem of
greenhouse gax, nitrous axide and methans, sulfuric
chloride sod 80 om, thac contribuce, Fram a
practical mavcer, they would be vary hard to
meagure. 5o, for sxample, the leakage nt a natural
gas wellhead, you dan't have any convenient mecer
thare ro msasure :t. And the EPA'm coxic releaae
inventory for ather similar thinga, they just have
to make vary coarse srbimates, you know, A pump
wori't lemk Ao much, mnd chay calculate ik that way.
But that wouldn't bs appropriate for collecting
this Eaa.

And than whart rhe Clean Energy
Frogress Pund will do is te promote measuras bo
reducs all gix greenhouse gases as dafinad by tha
Franawork Convention on Climate Changs,

S0, &9 a pracrical matter, if you
did have a powsr plant that emitced only nitrous
oxide -- well, theorecically, if you tmly had a
plant thar emitted nitrous oxide, you wouldn't pay
tha fes., As n practical macker, that simply
doeen'c happen. However, there are agricultural
sourcas that genermce o lot of nitrous oxide., 5o

the Clsan BEnargy Progress fund would then go out
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and if that'a a big source, which in fact it is,
chen sone of thoss funds would be uged to reduce
nitrous axide emisaions from agricultural fields,

MR. DOMBNICO: Okmy. Bo I
undarstand that back end, but 3{A) ErRys, "A clean
enargy progrems fee shall be imposed an tha
praduction af global warming pollutiom.*

"Global warming pollution® ia a
defined term in 2{H), which means ths emiesion of
tha gix haat-trapping games, which includes all the
thinga we‘ve talked about.

5S¢ as I read that, ] mean, I guess
maybe what you were just gpaying is when you consums
natural gas and produce slactricity, which is whar
triggers the fes, the only ane of thoas mix that's
aver smitted in that part of the process is carben
Qicxids? Is that what you're smying?

MR. MCRINRON: It's 3(B] and 2(C)
that are the operative for the colliection tax.

MR. DOMBNICO: Raght. Except the
way I read it, you'rs taxad 1f you emit mmy of
chepe mix things. The way it's ealculated is you
convert the emimpion of & ton of mitrous oxide inkto
the carban dicxide equivalent, and then you

multiply that times whatever, the 33 per metric

42
-- we're arguing a hypothetical bere that mimply

doesn't happen.

MR, DOMENICO: What's the
difference, then, betwean claan coal and dirvy
coal? Really, what is the diiference?

MR. McKINNON: Por exampla, the
latest plant that Xcel Eneggy i building iw
markpted as a clean coal plant, which memns they‘re
more aggressively removing nitrogen, sulphur and
marcury. There are cercainly many people, our
formar vice president, who says that chere is no
puch thing a# clean coal unless the carban dicocide
in also yemoved.

MR. DOMENICO; I underscand that.
But you just said the difference is that you're
asquestering all this other mruff.

MR, MCEKINNGN: GSequestracion usually
is mmicciated with --

MR. DOMENICO: But the diffarence is
same plance emit other @tuff beeides carban dicxide
and some don't. But the other acuff is pevar --
never hydroflusrocarbona or fluorchexane (phonecic)
fiuoride? Ir'm never any of rhoma thange? Okay.

MR. McRINNDN: Wall, most of chem

noc. The onas that it doer are ingignificant.
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ton. And 5o I'm m little reluctant to rely on the
idea that in practice only -- the anly ans of thase
six thinga that's emirted im carbon diowide, when
the langumge of the measure itself that will be on
tha bocks would impose this tax om all aix of thess
-- ths emiesion of all gix of theasa things.

And so my -- the problem is I'm
reluctant to use, ir part 3, what would ba the
obvious thing to use, which is glabal warming
polluticn instead of carbon dicxide emimmioms.
Because that's how I remd this as actually wvhat the
fee is being impeosad an is the producticm of global
warming pollution, which im why I'm raluctant to
change it. But I'm evern more raluctant te say this
only taxem cerban dicxide emipsiona, I mean, mayba
this im the way to resclve this is to -- instead of
carban dicxide on line 3, just say certain
eplamions from the production -- well, lst'e aae.
A fee imposed on the consumprion of electricity or
natural gas based on the emission of certain -
pased on cartain emimmions -- please help.

MR. McKINNON: AS & practical matcer
hare, it's only an elecrricity and ic's only on
natural gas, Tha cnly greenbouse gas thac's

emitted from chome two is cerban dioxide. So we're

43
MR, DOMENICO: 50 your intent am 1if

I'm running a plant and it's discovered that wy
plent, in creating electricicy, ewmita, somehow,
hydrofluprocarbons or nitrous oxide, you're saying
that just never happens?

MR. MCKINNON: Never happens. And
if ik did, by chis iniciarive you would pay no fee
an ikt.

MR, DOMENICO: Then why is ic
writtes cn 3(R) to say -- instesd of jusr saying
*on the production of carban dioxide smisgiond,*
why doss it say "imposed upen the production of
global warming pollution,® which pulls in all these
other things?

MR, McKINAON: Well, I maan, from a
venn diagram standpoint, the carben diaxide is
ineida the larger collectien --

MR. DOMBNICO: Baactly.

MR, MCKINNON: It mednd the sane
rhing in a practical matter. You could make an
argumsnt it would have beesn more claar if line 31
had spid carbon diexide inscead of global warming
poilucion, I spulAn't argus thac. But I algn ==
the way it's written here 18 also logically valad

as well,
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MR. DOMBNICG: Well, I mean, I guess

I jusc a= nervous about m title thabt says we're
imposing a fee on -- that's based on carbon dioxide
emimgions whan the measure iteelf =aym it's based
an carbon dioxide emippione and emissions of
methans, pitfous axide, hydrofluorocarbana
perfluorocarbans and fluorchexasuifide (phenerici,
even if it's true that thosa aren't emitcad in the
preduction of electricity or burning of matural
gae. I don't know :f anybody else is concerned at
all about that, I guass I'm willing to go aleng
with the majority. But --

MR. HOBEBS: M=z. Eubmnke?

MS. BUBANKS: I have to mgres. X
find it samewhat troubling thab if carbon dioxide
is the only thing that's emicred, why it wvaa
written the way it wam, Bubt what I was going to
suggest i, L8 you wars proposing languags, ie if
we dacides to go that way in terms of removing the
raference ta carbon dioxide, one thing that it
helps, I think, to most pacple, when yau have &
rafarence like carbon diaeide is you know ic's a
gas, I mean, in terms of ths type of emimsion,

And g0 what I was going to suggest

i3 as you were proposing your langusge, maybas you

46
mingle subject statement getting really laong and

corplicared, And it suras doesa Scem Eo me if we're
going to do that, maybe we go back to just ending
at gotting rid of tha part in the single mubject
chat refers to based of any kind of emimmion. And
you just sorc of, in che single pubject, say,

rming a fee imp d on the consumpticn of

elactricity or natural gas to be used ro raduce
certain forms of pollution, and in connacticn
therewith, imposing the fee baged on the amount of
emimmicn of certain gases resulting from natural
gas consumption asd elacrricicy productian,

And then you sort of reeolved my
problem, Then the measurs dosgn't hava any
raference, I don't think, to carban dioxide, which
I'm not sure i a goond idea, bacausa even if --
Decause thare teally is the main focus, aven if
it's not the main problem or the enly thing.

MR. MCKINNON: We would oppowe thac
change because wa think rhe vorers are cognizant ot
the fact that carban dioxide is a glohal warming
gas, and Lf ws mrart mtzipping ic out and raplacing
it with cercain gases --

HR. DOMBNICO: How mbout thim? The

amsunt -- taking thac part cut of line 3 that I
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say baped on eniwmions of cercain gases. At leazt

they know it's airborme racher than a liquid or
solid and maybe technically. you don't have an
emission of the solid., T don't know. I'm not a
gelenrist, But it jusr seems like the referesca Lo
gag would be helpful to follks lmowing in termd of
what types of emissioms you're tmlking about.

How, whether or not you want to go
furthar in terma of, you koow, the emigpione of
certaln games resulcing fram -- because then I hate
to == you know, the production of electracity and
tha consumption of natural gas. Eutb I gueSs come
opticons, that if che board wante to go that way, I
pgree that it does secm sarevhat problecatic to
Lava a reference to carbom dioxids when the meagure
i drafued in such m way that ic'm raferring tc the
carban dioxide equivalenc, which ls based an the
mix gases. If we wanc to play it safe, I don't
¥now that it*s incorract to go with the more
genaral raferance to emisgiong of cercain gases.
The fact is thar perhaps, me a realicy, some of
them will never be emitted through thakt process.
But T dan't know thac that would ba an incorrect --

MR. DOMENICO: You know, we'te

running into the difficulty we had lasmt time of chs

47
suggasted, and then at the end of line 4 where it

says, "imposing the fee based on che amount of
earben dioxide emissions or its equivalent
resulting from® -- or “carbon diowide emipmione® --

MR. McKINNGN: 1f we're going to wdd
*or ites eguivalent,® I would suggaat we add that in
line 1 after che carbon dioxides.

MR. DOMENICO: Yeah, you could --
you could do -- I would prohably switch it around
to say somathing like -- Lif we left it in line 3,
“‘baped on emigsicns of carbon dioxide or ite
equivaient.* It just reads a litbtle bit beccer
that way.

MR. HOBBS) Im it really peeded in
line 37

MR. DOMENICO: I think I would gat
£id of it in there. You cowld leava it in line 4,
rimposing tha fem based upan the amount of carban
dipxide, the amount of carbcn dioxide emusgiens or
tha smount of emissicns of cerben dioxida or cchar
ppecified pases.” That'a probably what I would do.
And you have cacbon dioxide in there in line 4
rather thar line 3, Ik's still a reference to
other gRsem.

MR. McKINKON: I would kind of like
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to bring up & point that we do want to includa

carbor digxide to make sure that it's apparent that
wind poutte and abilicy -- well, all ths wind
things B not paying a fee (inaudible).

MR, HOBBS: Wouldn't chat be
accooplishad by what Mr. Domenico is suggesting?

HR, McKIMNON: (Inaudible).

MR. DOMENICO: Yeah, my latest -- I
think my latest muggestion waa delata "based cn
carban diaride smissions® in line 3, leave lins 4,
leave the refarence in line 4 to carbon diencide bukb
switch of move smiggpions Co say "upan the ameunt of
emigsicons of carban diaxide or other specified
gases.” jod then that would be iz,

MR. WCKINNON: May I make ona
coment? I think "carbon dioxide equivalent® is &
term of arc. I think it's weed in tha IPCC repcrts
and mo on, So ome thing that might keesp mmy
changes minor would be on lina 3, "based on carbon
dimade epivalent smissions® tha next time "carbon
dioxide* thows up, Carban dioxide equivalent im --
(1nawtibls) it's & cross-section, how long it stays
in the Arscsphere, and chac's what gives you an
equivalent ralk sbout tha carbon dioxide

egquivalent, bacause carbon dioxide is the main

0
chare,

MR. TODD: If I might offer a
comment just mo you're facrually corrsct there, the

fee 18 not imposed an all pticn of

elacericicy and the title neseds to be parfectly
clamr that whan we're tmlking about the consumprion
of slectricity, the fee ip anly applied to thar
cansumption of alectricicy that imvolved the
relense of carbon dicxide in ize production. Yom
all atruggled mighrily with tlus a few weska ago
and it wap torturous for sveryons, but actually yeou
d1d guire well thers in the beginning in coming up
with & clauss that'es accurate and comciss,

MR. DOMENICO: That's m valid point
cthat if I have a wind farm, it doesn’'t mpply to me.

ME. HOBB5: Let me suggest we hold
that thought just for a litcle bit, I wanted to
hear from Mg, Larsen again, and if thare's anybedy
alps who wante an opportunity te weigh in on any of
the ismsuss raised in the mociom for rehearing.
Ma. Lagsen?

MS. LARSEN: I wanted teo ravisit the
point regarding the gquesticon of mequestration.
Again, tha propenents are Attempting te make the

coniciusion that merely because they (inaudibla)
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praanhouse gau.

H3. EUBANES) If I could just
comment on that. To me, I dom'n think "carben
diexida eguivalent” means mnything to mast pecple.
I mean, obvicusly, you know, folks that work in
that mrea, it's a term of arc. But for the average
voter, I dem': know chat that tells them amything
&t all, ocher than what does this mean?

MR- McKINNOH: Our prafervencs ia to
leave it us it im because from a practical matcer,
it's 10¢ percent of what wa'ra trying to do. I
mean, there is abaclucely o& chance row or in the
Foreageeable future that eleccrisicy generation or
natural g4s will genarace significanc amounts of
Ehe -~ of tha Pramework Canvention greenhouse
gamss.

MR. HOBBS: MWell, I like
Mr. Domenico's suggéstion, Thac'a kaind of where I
am.

MR. COMBNICO: IC's not & perfaect
wvay to do it. I mean . . You know, the other
way would be to go back to just gerting rid of
averything other than saying you've impoaing a fee
on cenaumption of slectricicy or nacural gas. But

7 think we did want to get some of the purpose in

51
culy bave posxibly s progvam or rasearch complsted

on the igsue, The rext does not limit carbom

tration to traticn or research elforte.

In fsct, geologic megquestration im specifically

defined in the Initiacive B4 the smeguescrarion of

. carbom for more than 1,000 years Bt & rate of 1,000

feat below the sarth. 8o it does envision and doss
anticipate the fact that geclogic sequestraticn is
going to be implemented and the mammer in which a
minimum geologic wequeéstrAtion program muat meet --
must meet that certain requirement of how far below
the esrth it will be stored nrd for how long.

If the proponenta wish to limit the
gequestration program to just ressarch and
devalopment of such, I would hops that thay would
have specified that within the initiative.
Unfortunately, thay do no:.

By tha manner in which ic's propoaed
here, it will, in fact, result io & ragulatory
program. If they will be implementing = geologic
wequestration program, that will result in emitterw
of carbon, induatries having to inatall
segquescration vekicles in order to capture chat
earbon mnd to sequester it. Addicionally, with

raapact to whether or not carban is. ia fact, @
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ragulated pollutant, it's nob, Despite the Supreme

Court's ecanding and decialon on that matter, EPA
atill hag yer to regulate it. IL's not yet a
requiated pollureant despire che Supreme Court's
decipion. And in fact, as actached in our motion,
Exhikir A, the letter from the EPR Adwinimcrator
Jchnaon, it discussea in some datall the
complexities that are faced with mctewpting to
regulata chrben and how that will, in fackt, require
2 gres:t deal of discuseion and analysis in order to
pee hew that will be implemented. Asd it will
affsct not only just potemtially the transportation
ssctor but various othar sectorg and all faceta of
the economy.

Wirh respact to the Emct of whather
or not the initiative prchibits the genarxal
aapembly from further mction in the furura, the
cameant was mada, "Wall, because this -- thip also
is inciuded in the tobacco tax amendment, the
language ag ir‘s provided in here must ba
acceprable,” Ag was noted, that was an amsniment
te tha constirtucian, and the tobageo cax amendmsnt
fell ppecificmlly with tocbacco caxes. So the
lanquaga of that amendment specified caxes

ragarding tobacco. Within the iniciscive

54
MR. DOMENICO: Well, in mddicion to

the pointe we've been dipgusping, I do chink it
probably should anclude amount of che tax, perhaps.
I Jnow we dem't always include that, but pince this
is m nev fes, 1t might be worth puctting in chere
partly bacamuse I think it helps explain some of che
difficulties we've beent having about this -- whab
axactly this tax is going to mpply to by including
how you celculate it may help clarify what's going
to ba going on.

You know, on line 4 it could smy
sapething like "imposing the Zee ar a rate of $3
par metric con of cArbon dicxide or carbon diewdde
equivalent emitted to the acmosphare freom patural
gas cansumpticn and slectricity production.®  That,
I think, may help clarify a licrle bit of the imsue
with what we're ctalking about mince thac's what
actually ix going @on.

That doesn't resclve all of the
problema, but if you change 4 te say that, then I
#2ill think you could gat wid of the easentcially
misleading part of line 3 and just skip referring
to carbon dioxide. Bven though I understand che
cancern that that may confuds goma pecple into

thinking that even though they're using all wind or
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rurrantly, it's very ®ig. Ir's generml, and tha

general msgembly is not mllowed o repaal funding
to many progzam which daals with aconemic
development and job creation. It does not specify
just to partain to programs that deal with a now
ENRTGY acanamy.

And thern just another irem to go
back to with reepect re the citle ac this point.
wWithout specifying here that thim is, in fact, a
tax threughout, leaving the texm *fee® in thers,

By having chat, you're icherently going to have a
flaw in the titlas because there's going to be a
conflict AaE some point for ths mverage votar trying
to determine whether or not a fes is being aspenpsed
upon them or n tax. And che fact at this point
that you don't have met what the rate of caxation

will be again laaves deubt within g voter's mind am

to what mxactly ig being n d So I reguest
agaip that the refarence be changed.

MR. HOBAS: Thank you. Anybody
elge? I think I need to move on Lo hoard
discyspion because we'Te running pretty Efar behind.
Bur I dan't want to cut off anybody, Bur we just
need to have some -- goRe kind of resclutiom to the

igpsuep that have besn brought up.

55
renswable of non-C0Z-emiccing sourcem of ensryy.

that they may be scuck with the tmx. I think
practy quickly they would be digabused ro chat
notion by reading any further aleng, And I'm not
sure it's necessary -- I do think ic's nscessary to
make that clear in the title. I'm noc sure it's
necesssry to make it clsar in the smingle subject
gracement, is what I'm saying.

BR, HOPBS: 6o to purmusa chat idea,
would that involve -« I maan, it just sounds
promising to ma, bub I would txy to flesh that out
s littls bacrer. In lina 3, removing the phrase
“passd oo carbon dioxide emiBgions® amd then in
line 4, incorporating My, Damenico's suggescima,
inposing the fee -- and I don't know the axact way
e do 4T -- but at tha rmce o 53 per mecric ton of
rcarban diexide or carban dioxide sguivalent, whichk
I 1ike, And I don't knew whether to pick up the
reat of that from the maapure emittad to bhe
acmewpheye fror alectricity gensration and natural
combuption. And we uvme that langusge ro replace
the first clmuse aftar the next tharewith.

MR. POMBENICO: That would be my
auggestion,

MR. HOBBS: I think I'm okay with
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cthat. Let's at least take a lock &t that and

eliminatisy that phrams at the baginming of lins 3.

MR, DMEZCO: 5S¢ it'm --

MR, HOEBS:; I think the other part
was that vas basically saying carbon dimeids twice.
So p tonof carbon dioxide or carbon dimcide
equivalent. It may not oake anybody totally happy.
but I think it helpa. I think it puts emphagis on
the carben diexlde, It =till has the phrase
sgarbon dioxide equivalent,® which ray be a rem of
art, but I think sarsone can figure it out,
actually, I think, thar ic'm aither carbon diaxide
or something sgquivalent to carbom dioxids.

MR, DOMBNICO: Right. I mean, I
think tha science -- chat's not guite the way it's
used an the scientific sense of carban diexide
equivalent, but I do think it accurately conveys
how tha fee im being imposed, which is what that
gencence ia ctalking about. And if, in fact, theae
equivalents or other gaees ara basically
immaterinl, then thag's not quitas accuraca, I don'‘t
think it would mislesd anybody iz & way that it
would change amybody's load, though I think chat's
precty goed.

MR. HOBBS: I'll go ahamd and move

54
that ouk.

MR. DOMENICO: And there ia & --
thars im somathing to the argument about CO2 me &
pollutant in the sense that it's a naceasary
pellutant up to a certain extent. We need a
certain amount of C02 in the actwosphere, right? S50
it'm just too much im a bad thing, and so there im
m liccle kit of risk that by saying pollution in
sddizion to it just baving m negative connoration
a8 m catchphrase, thare id 2 lictle bit of
parathing to the ides that it's a bit inaccurata or
waybe misleading. I demi't kmow if I'm gquite chare,
that I would really say it'sm misleading mm it is,
but it may be berter co avold that problem when you
carbine it with the potential for a challenge based
o -- bamed on a catchphrage and say somathipg like
*ko reduce certain -- £o reduze the amount of
rcartain gases in the atmosphere.® I memn, that's
practy bland and -- but it's unguesticnably
zcournte, and bacause it's bland doesn‘t involve a
catchphrase risk.

MR, HOBBS: I could go either way, I
think, on that.

MS5. BEURANES; I guess in terms for

the proponenta, are they willing to take that rak?
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that changa, then.

MR, DOMENICO: I'll second it.

MR, HOBBS: Any further discusmian?
¢ not, all chope in favor aay "aye."

ME. ETBANKS: Aye.

MR. DOMENICO: Aye,

MR. HOBBS: All thoas opposed say
*no.? That motion carries three to zero.

Any other changes, Ms. Zubanks?

MS. EUBANKS: In carms of the
argument that pollucion is a catchphrams, that if
we have thar cancern up in the atatement of zinglas
gubject, whathsr or not that could be changed to be
-+ o reduce certair ghges in the mcmosphere.

MR. HOBBS: I'm nat troublad by che
texm Spoliution.® Maybe I'm wrong, but I think if
we -- 4f we noutraliza it and talk about reducing
certain forms of gages in thes mtmosphers, that
meems a litrle mipleading co we. The oxygen or --
I maan, I dan'c know. I mean, I'm juat . . .

¥S. EUBANKS: I agree. PBur xlao
there im m negative comnotation te the word
spellutian® io terms of its something bad. They
may differ in terms of their cpinion whethar gas

being poliuticn or not. So I juat wanted to thurow

59

MR. MCKINNGN: We're willing to cake
the rimk. And in fact, Mo. lLargen, arquing sume
semantics that ars disingenuous, the Supreme Court
unequivocally ruled thact carbon dicwide im &
pollutant. Naot a regulsted pellucant, because Lt's
{inaudible) higheat court in the land.

MR, DOMENICO: Well, righk. But
rhat's just becauss The Clean Air Acc's definitions
-- I mean, the -- thiz ig not btying it to The Clean
Alr Aer, right? I mean, tha only -- the only
rampon i -- I mean, I guess I'm okay with it, but
-- yeah, I guess I'm okay with ic.

MR. HORBS: Amything else.

MR, DOMENIDO: I mean, jusk te bring
that uwp, what I was starting to say is thac
Congrass could change The Ciean Ady Aot to change
the definitiem to exclude carbon dioxide, and than
where would we be? So I think wa should wort of
try to do it just based oo & reascmable, everyday
use of the word "polluticn® rather than a cechnical
analysis of EFA regqulmtioms versug The Clesn Alr
Act definition and see what & ragular pergon
reading that would undezrstand it cto msan. And I
supposs the Aversge person would underatand, I

just don't kuow whather che average person would
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think of CO2 as & form of pollution. But thac's oy

cemcezn, But if everybody else im willing to go
with it as im, I guess I will too.

¥R. HCBBS: Wall, if rhare aren't
any pther maticns, thar I gquesa I'1ll move that cthe
mocios Por rehsaring be granted to the extent that
the bcard has mmanded the title and deny it in all
ochay respects. And I should say for the record
rthat the understanding is chat the changes chat
have been made would also be tade in thas balloc
title and pubmiwdicn ¢lauvge thar kind of begine an
the bottem of what's ghowing on the screen right
now.

MS. BUBANKS: Secaond that.

MR. HOBES: That's bean moved and
pseconded, Is there any furthar discussion? If
not, all those in favor pleass say “ays."

M5. BGBANRS: Aye.

MR. DOMENICO: Ays.

MR. HOBBS: All those opposed, "no."
That metian carries three CLo zero.

Thar concludes the action of Mo, 81,

The time ix 2:02 p.m.
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REPORTER'S CERTIFICATE

I, Diane N. Overstrest, Certified Realtime
Raportsr and Notary Public in and for the State of
Coloradn, cartify that the above and foregoing
coneticutes Ad 3ccurata and complece a
cranscription s ig possible given the quality of
the audio recording of che recorded proceedings o
the bear, of my abilicy., Correcticns in audio
interpretation wers made wich the asaistance of
M. larEsn.

Gated chis 12ch day of May, 2004.

Disne M. Overstreat
Certified Realtime Reporter
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I 3
Be it Enacted by the People of the State of Colorado: %%Jg?ﬁ?\!r%ﬁ%%
SECTION 1. Article 75 of title 24, Colorado Revised Statutes. is amended BY
FHE ADDITION OF A NEW PART 10 read:

PART 13
CLEAN ENERGY PROGRESS FUND

24-75-1301. Clean energy progress fund. (1) THE PEOPLE OF T11E STA'E OF
COLORADO RECOGNIZE THAT IT 18 IN THEIR INTEREST TO CREATETIE CLEAN ENERGY
PROGRESS FUNID FOR THIE PURPOSE OF ADVANCING THE NEW ENERGY ECONCMY. THIE PEOPLE
RECOGNIZE THAT EFFORTS TO ADVANCE THE NEW ENERGY ECONOMY WILL LEAD TO JOBS
CREATION, ECONOMIC DEVELOPMENT, ENERGY SECURLEY, ENERGY RATEPAYER RELILF, AND
THE REDUCTHION OF GLOBAL WARMING POLLUTION. IN FURTHERANCE OF TIES]- GOALS, A
FUNDING MECIHANISM FOR THE GOVERNQR'S ENERGY OFFICE. OR ANY SUCCESSOR OFIFICE,
SHALL BE CREATED TO ADVANCE THE DEVELOPMENT OF JOBS AND ECONOMIC DLVELOPMENT
IN THE AREAS OF RENEWABLE ENERGY, ENERGY BFFICIENCY, GLOBAL WARMING POLLUTION
REDUCTION, AND CARBON SEQUESTRATION. THE GOVERNOR'S ENERGY OFFICL. GR ANY
SUCCESSOR OFFICE, SHALL BE AUTHORIZED TO SPERD THE REVENUES ON PROGRAMS
FARGETED TO REDUCE ENERGY BILLS WITHIN COLORADO AND 10 REDUCE GLOBAL WARMING
POLLUTION WITHIN COLORADD AS SET FORTH IN SURBSECTION {6) OF TIIS SECTION. ALL
PROVISIONS OF THIS SECTTON ARE SEVERABLE AND SUPERSEDE CONFLICTING STATE
STATUTORY. CHARTER. OR OTHER STATE OR LOCAL PROVISIONS.

{2) AS USED IN THIS SECTION:

(a) "CARBON DIOXIDE EQUIVALENT™ MEANS A MEASURE 10 COMPARI THE 1IMISSIONS
FROM THE SIX GLOBAL WARMING POLLUTION GASES BASED UPON I'HEIR GLOBAL WARMING
POTENTIAL. TIHE CARBON DIOXIDE EQUIVALENT OF AN EMITTED GLOBAL WARMING GAS
SHALL BE ITS TOTAL MASS EMITTED INTO THE ATMOSPHERE MULTIPLIED BY THI: GLOBAL
WARMING POTENTIAL OF TTHAT GAS.

(b) "CARBON INTENSITY™ MEANS THE POUNDS OF G OBAL WARMING POLLUTION
EXPRESSED IN CARBON DIOXIDE EQUIVALTNT EMITTED PER UNIT OF ENCRGY USED, TN 111k
CASE OF ELECTRICTTY, THE GLOBAL WARMING POLLUTION MEASURED FOR DU TERMINING
CARBON INTENSITY SHALL BE TTHOSE SMISSIONS INVOLVED IN GENERATING THI
ELECTRICTTY, DETERMINED AT THE GENERATING STATION. FOR ELECTRICITY, THE ENERGY
UNITSHALL BE KILOWATT-HOURS. IN THE CASE OF NATURAL GAS, THE GLOBAL WARMING
POLLUTION PMISSIONS MEASURED ARE THOSE GENERATED WHEN TTIE END USER OF ENERGY
BURNS TTIL FUEL. FOR NATURAL GAS, THE ENERGY UNIT SHALL BE THIERMS,

(€) "CARBON SEQUESTRATION" MEANS THE REMOVAL OF ¢ ARBON [MOXIPDE FROM
THEATMOSPHERE. THIS TERM INCLUDES, BUT IS NOT LIMITED 10, T USE OF NATURAL
CARBON SINKS, SUCH AS IN SOILS OR FORLESTS. IN THE FORM OF INCREASING PLAN] BIOMASS,

(d) "CLEAN ENERGY PROGRESS FUND™ MEANS A FUND MANAGED Y THHIE
GOVERNOR'S ENERGY OFFICE, OR ANY SUCCESSOR OFFICE. FOR THE PURPOSE OF MAXIMEZING
VEHS REDUC HON OF GLOBAL WARMING POLLUTION.
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(2) "END USER OF ENERGY™ MEANS ANY PERSON WHO OR ENTITY THAT OBTAINS
FI ECTRICTTY OR NATURAL GAS AND DOES NOT INTEND TO SELL 1T OR GIVE TT AWAY.

() "ENERGY EFFICIENCY™ MEANS PRODUCTS OR SYSTEMS DESIGNED TO USE LESS
ENERGY FOR THE SAME OR HIIGHER PERFORMANCE THAN CURRENTLY OR COMMONLY UISLD
PRODUCTS OR SYSTEMS,

() “GEOLOGIC SEQUESTRATION OF CARBON" MFANS CARBON STORAGE FOR A
PERIOD OF AT LEAST ONE THOUSAND YEARS AT A DEPTH OF AT LEAST ONE THOUSAND FEET
BELOW THE SURFACI: OF THE EARTH.

(h) “*GLOBAL WARMING POLLUTION™ MEANS THE EMISSION OF THE SIX 11LEAT-
TRAPPING GASES: CARBON DIOXIDE, METHANE, NITROUS OXIDE, [TYDROFLUOROCARBONS,
PERFLUOROCARBONS, AND SULFUR N IEXAFLUORIDE.

(i) "GLOBAL WARMING POTENTIAL” MEANS HOW MUCH A GIVEN GLOBAL WARMING
GAS, ON A MASS BASIS, CONTRIBUTES TO GLOBAL WARMING. THE GLOBAL WARMING
POTENTIALS OF T1IE SIX GLOBAL WARMING GASES SHALL BLE THOSE DEFINED IN THE FOURTH
ASSESSMENT REPORT ISSUED BY THE UNITED NATIONS INTERGOVERNMENTAL PANEL ON
CLIMATE CHANGE.

{(J) "LOW INCOME"™ MEANS ANY HOUSEHOLD WHOSE INCOME DUES NO'T EXCEED
FIGHTY PERCENT OF THE COLORADO MEDIAN INCOME.

(k) "NEW ENERGY ECONOMY™ MEANS CREATING AN ENERGY POLICY TO CREATE
JOBS, REVIFALIZE THE ECONOMY, PROTECT THE ENVIRONMENT, AND HELP SECURY OLIR
NATION'S ENERGY FUTURE.

(1) "RENEWABLE ENERGY™ MEANS ENERGY ORTAINED FROM SOURCLS THAT AR
ESSENTIALLY INEXMAUSTIBLE, THESE SOURCES INCLUDE, BUT ARE NOT RESTRICTED TO,
WIND, SOLAR. BIOMASS, GEOTHERMAL ENERGY, AND HYDROELLCTRICITY WITH A
NAMEPLATE RATING OF TEN MEGAWATTS OR LESS. T1H1S TERM SHALL EXCLUDE NUCLEAR
ENERGY.

{m) “TIHERM™ MIEANS A UNIT OF ENERGY DEFINED AS ONE HUNDRED THOUSAND
BRITISH TTIERMAL UNITS,

(31a) A CLEAN ENERGY PROGRESS FEE SHALL BE IMPOSED ON TTH PRODUCTION OF
GLOBAL WARMING POLLUTTON FROM NATURAL GAS CONSUMPTION AND ELECTRICITY
PRODUCTION. WHEN NATURAL GAS COMBUSTION 18 USED TO GENERATE ELFCTRICITY, THE
FLE SHALL BE IMPOSED ON THE ELECTRICITY GENERATED AND NOT THI NATURAL GAS
CONSUMPTION,

(b)Y THE FEIE SHALL BE COMPUTED AT A RATE OF THREL DOLLARS PER METRIC TON Of
CARGBON DIOXIDE EQUIVALENT EMITTED TO THE ATMOSPHERL FROM FLECTRICITY
GENERATION AND NATURAL GAS COMBUSTION,

T A A U S B YA S8,
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{¢} THE ENTITY PROVIDING THE ENERGY TO THE FND USER OF ENERGY SIHALL BE
RESPONSIBLE FOR COLLECTING THE REVENUES FROM THE END USER OF ENERGY AND
REMITTING THEM QUARTERLY TO THE PUBLIC UTILITIES COMMISSTON, (R ANY SUCCESSOR
COMMISSION. THE PUBLIC UTILITIES COMMISSION STALL REMIT THE REVENUES QUARTERLY
TO THE STATE TREASURER. TIE STATE TREASURER SHALL CREDIT THE REVENUES IN THLE
CLEAN ENERGY PROGRESS FUND, WHICH 1S HEREBY CREATED IN THE STATE TREASURY.

(d) THE CARBON INTENSITY FOR ELECTRICITY SHALL BE COMPUTED BY EACH
ELECTRICITY=-SUPPLYING ENTITY IN THE STATE ON AN ANNUAL BASIS FROM JANUARY | 10
DECEMBER 31. THE CARBON INTENSITY SHALL BE REPORTED 10 THE GOVERNDR'S ENLRGY
OFFICE, OR ANY SUCCESSOR OFFICE, ON MAY 1 AND SITALL BE APPLIED TO CALCULATING TIHE
FEE EFFECTIVEJULY 1 OF THE SAME YEAR. THE CARBON INTENSITY SHALL REPRESENT THE
TOTAL ANNUAL EMISSIONS OF CARBON DIOXIDE EQUIVALENT OF GLOBAL WARMING
POLLUTION CREATED IN URDER TO SUPPLY THE END USERS OF ENERGY IN COLORALQ,
DIVIDED BY THE ANNUAL DELIVERY OF ENERGY TO THE END USERS OF FNERGY N
COLORADO. THE CARBON DIOXIDE EQUIVALENT SHALL BE MEASURED AT THE GENERATING
STATION AND SHALL ACCOUNT FOR ALL ENERGY LOSSES DUE T0 TRANSMISSION AND
DISTRIBUTTON OF THE ELECTRICITY.

(e} THE CARBON INTENSITY FOR NATURAL GAS SHALL BE SET AT TWELVE AND EIGIT-
TENTHS POUNDS OF CARBON DIOXIDE PER THERM.

(D) TIE CARBON INTENSITY REPORTED BY THE ENERGY-SUPPLYING ENTTITES SIIALL
Bl SUBIECT 1O AUDIT BY THE GOVERNOR™S ENERGY OFFICE, OR ANY SUCCESSOR OFFICE,

{4) THE FLES IMPOSED BY THIS SECTION SHALL BE [N ADDITION TO ANY OTHIR
PROGRAMS TO SUPPORT JOBS CREATION, ECONOMIC DEVELOPMENT, ENERGY SECURITY,
ENERGY RATEPAYER RELIEF, AND GLOBAL WARMING POLILUTION REDUCTION EXISTING AS OF
THE EFFECTIVE DATE O1 THIS SECTION. SUCH EXISTING PROGRAMS SHALL NOT BE REPEALED
OR REDUCED BY TIE GENERAL ASSEMBLY IN CONSIDERATION OF THIS SECTION,

(3) ALL REVERUES RECEIVED BY OPERATION QF SUBSECTION (3) OF THIS SECTION
SHALL BE EXCLUDED FROM FISCAL YEAR SPENDING, AS THAT TERM 1S DEFINED IN SECTION 20
OF ARTICLE X OF THE STAFE CONSTITUTION, AND SHALL BE EXCLUDEIY FROM THE
CORRLSPONDING SPENDING LIMITS UPON STATE GOVERNMENT AND ALL LOCAL
GOVERNMENTS RECEIVING SUCH REVENUES,

{6) TIN: REVENULS GENERATED DY THE OPERATION OF SUBRECTION {3) OF 1118
SECTION SHALL BE APPROPRIATED ANNUALLY BY THE GENERAL ASNSEMBLY AND SHALL BE
ADMINISTERED BY THE GOVERNOR'S ENERGY OFFICE, OR ANY SUCCESSOR OFFICE. THE
GOVERNOR'S ENERGY OFFICE, OR ANY SUCCESSOR OFFICE. SHALL ADMINISTER THE CLEAN
FNERGY PROGRESS FUND TO MAXIMIZE THE REDUC TTON OF GLOBAL WARMING POLLUTION IN
COLORADO SUBIECT TO THE FOLLOWING RESTRICTIONS:

{a) A MINIMUM OF TWENTY PERCENT OF THE REVENULS SHALL Bl USED ANNUVALLY
FOR THE PURPOSES OF DELIVERING ENERGY EFFICIENCY PROGRAMS T0O COLORADC
RESIDENCES AND BUSINESSES, INCLUIMNG ENERGY AUDITS AND INSTALLATION OF ENLRGY
FEFICTENGY MEASURLS. THESE FUNDS MAY NOT BE USED FOR RESEARCT AND DEVEFLOPNMENT,



A MINIMUM OF TWENTY-FIVE PERCENT OF THE AMOUNT ALLOCATED IN THIS CATEGORY
SHALL BL USED ANNUALLY FOR LOW-INCOME RESIDENTIAL ENERGY=RFFICT SNCY PROJCCTS IN
COLORADO.

{b) A MINIMUM OF FIFTEEN PERCENT OF THE REVENUES SHALL BL USED ANNUALLY
TO IMPLEMENT RENEWABLE ENERGY IN COLORADO.

{c) A MINIMUM OF FIVE PERCENT OF THE REVERUES SHALL BIL USED ANNUALLY TO
IMPLEMENT CARBON SEQUESTRATION IN COLORADO. NO MORE THAN ['WO PURCENT OF THE
REVENUES SHALL BE USED FOR GEOLOGIC SEQUESTRATION OF CARBON. TS PARAGRAPH (C)
SHAL), BE ADMINISTERED AFTER CONSULTATION WITH THE COLORADO DEPARTMENT 01
AGRICULTURE AND THE COLORADO DEPARTMENT OF NA TURAL RESOURCES.

(d) A MINIMUM OF FIVE PERCENT OF THE REVENUES SHALL BE USED ANNUALLY FOR
PROGRAMS 10 REDUCE THE TOTAYL EMISSIONS OF GLOBAL WARMING POLLUTION FROM THE
TRANSPORTATION SFCTOR IN COLORADO. THIS PARAGRAPH (d) STIALL BL ADMINISTERED
AFTER CONSULTATICN WITIT THE COLORADO DEPARTMENT OF TRANSPORTATION.

(e) A MINIMUM OF FIVE PERCENT OF THE REVENUES SHALL BE USED ANNUALLY FOR
WORKFORCE TRAINING AND DEVELOPMENT PROGRAMS AT COLORADO TNGHER EDUCATION
AND VOCATIONAL EDUCATION INSTITUTIONS FOR THE PURPOSE OF CREATING AND FILLING
JOBS IN TIE RENEWABLE ENERGY AND ENERGY EFFICIENCY INDUSTRIES. THIS PARAGRAPH
(£) SHALL BE ADMINISTERED AFTER CONSULTATION WITH THE COLORADO DUPARTMENT OF
LABOR AND EMPLOYMENT.

(£) A MINIMUM OF FIVE PERCENT OF THE REVENUES SUHALL BE USED ANNUALLY 10
SUPPORT EFFORTS TO ACCELERATE THE COMMUERCIALIZATION OF CLEAN ENERGY
TECHNOLOGY. THIS PARAGRAPH () SHALL BE ADMINISTERED AFTER CONSULTATION WilH
THE COLORATO OFFICE OF ECONOMIC DEVELOPMENT.

(2) A MINIMUM OF FIVE PERCENT OF THE REVENUES SHALL BI USED ANNUALLY FOR
COMMUNICATIONS, OUTREACH, AND ERUCATION OF COLORADO CITIZENS ON METIIODS OF
REDUICING GLOBAL, WARMING POLLUTION,

(h) FIVE PERCENT OF THE REVENUES SHALL BE USED ANNUALLY TO TIRE NEW OR
SUPPORT EXISTING FACULTY TO DEVELOP PROGRAMS AN CURRICULA IN CLIMATE CHANGH:
AND SUSTAINABLE ENERGY AT THE UNIVERSITY OF COLORADO, COLORADO STATE
UNIVERSITY. AND THE COLORADO SCHOOL OF MINES. THE UNIVERSITY OF COLORADO SHALL
RECEIVE PORTY PERCENT OF 1HE MONEYS, COLORADO STATL UNIVERSITY SHALL RECLIVE
FORTY PERCENT OF THE MONEYS, AND THE COLORADO SCHOOL OF MINES SHALL RECEIVE
TWIENTY PERCENT OF THE MONEYS. THIS PARAGRAPH (h) SHALL BE ADMINSTERED AFTLR
CONSULTATION WITH FHE COLORADO COMMISSION ON HIGHER EDUCATION,

(1) TWO HUNDRED THOUSAND DOLLARS SHALL BE USED ANNUALLY FOR THE
FSTABRLISHIMENT AND OPERATION OF A CLEAN ENERGY PROGRESS TASK FORCTE COMPRISED OF
A BALANCED ASSEMBLY OF REPRESENTATIVES FROM 11IE STATT 'S COAL INDUSIRY,
RUNFWABLLE ENGRGY INDUSTRY, THE ENERGY FFFICIENCY INDUSTRY, OH. AND GAS
INDUSTRY, PROPANE INDUSTRY, BIOFUELS INDUSTRY, AND LTI TY COMPANITS 1O DL VELOY
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SIRATEGIES FOR A CLEAN ENERGY PORTFOLIO FOR COLORADO. TIHE CLEAN ENERGY
PROGRESS TASK FORCE SHALL MEET AT LEAST ANNUALLY AND SHALL PRODUCE WRITTEN
RECOMMENDATIONS TQ ADVISL THE DIRECTOR OF THE GOVERNOR™S ENERGY OFFICE, OR ANY
SUCCESSOR OFFICE. THE MEMBERS OF THE TASK FORCE SHALL BE BALANCED IN
REPRESENTING THE ABOVE-NAMED INTEREST GROUPS, WITH NO MORE THAN TWO-THIRDS OF
THE MEMBERS FROM ONE POLITICAL PARTY. THE MEMBLRS SHALL BE NOMINATED 1Y THE
DIRECTOR OF THE GOVERNOR'S ENERGY OFFICE. OR ANY SUCCESSOR OFFICE. AND CONFIRMED
BY THE COLORADO SENATE.

(1) TWO HUNDRED FIFTY THOUSAND DOLLARS SHALL BE USED ANNUALLY TG FUND
THE PLRMANENT STAFF POSITION OF THE GOVERNOR'S SENIOR ADVISOR ON CLIMATE CHANGL
AND TO SUPPORT THE ACTIVITIES OF THAT POSITION.

(7) END USERS OF ENERGY WHO ENTER INTO VOLUNTARY CONTRACTS TO PURCHASE
SOME PORTION QF THEIR ENERGY FROM SOURCES THAT DO NOT CREATE GLEHBAL WARMING
POLLUTION, SUCH AS WIND POWER, SHALL BE EXEMPTED FROM PAYING THEF CLEAN ENERGY
PROGRLESS FEE ON THAT PORTION OF THEIR ENERGY CONSUMPTION,

(8) INTEREST AN INCOME EARNED ON THE DEPOSIT ANID INVESTMENT OF MONEYS IN
TIHE CLEAN ENERGY PROGRESS FUND SHALL BE CREDITED TO THE FIND, MONEYS IN THE
FUMND AT THE END OF ANY STATE FISCAL YEAR SHALL REMAIN IN THE FUND AND SHALL NOT
BE CREDITED TO THE STATL GENERAL FUND OR ANY OTHER FUND,

(9) THE DIRECTOR OF THE GOVERNOR™S ENERGY OFTICL, OR ANY SLUCESSOR OFFICE,
SHALL DELIVER AN ANNUAL REPORT ON THE CLEAN ENERGY PROGRESS FUND, IN PERSON AND
ACCOMPANIED BY A WRITTEN REPORT, TO A JOINT MEETING OF THE HOUSE TRANSPORTATION
AND ENERGY COMMITTEE AND THE $SENATE AGRICULTURE, NATURAL RESOURCES, AND
ENERGY COMMITTEE, OR ANY SUCCESSOR COMMITTERS, OF THE COLORAD( GENERAL
ASSEMBLY. THE REPORT SHALL INDICATE THE TOTAL REVENUES COLLECTED AN HOW T'HE
REVENUES WERLE USED. THE REPORT SHALL ALSO QUANTIFY YHE AMOUNT OF GLOBAL
WARMING POLLUTION THAT WAS AVOIDED. THE REPORT SHALL BE DELIVEERED EVERY YEAR
NOTWITHSTANDING PROVISIONS OF THE “INFORMATION COORDINATION ACT™, SECTION 24-
1-136 (11){a) (1).

(10) COLLECTION QI FEES SHALL BEGIN ON JULY 1. 2009,
Proponents:
J. Thomas McKinnon Samuel P. Weaver
2218 Mapleton Ave. 2423 23" St.
Boulder, CO 80304 Boulder, CO 80304
(303) 638-2333 (303) 588-5148

imckinnodiresgrouping.com samwlsugarloaf.net




J. Thomas McKinnon

2218 Mapleton Ave.
Boulder. CO 80304
Jmckinno(aresgrouping.com

March 18, 2008

Mike Coffman
Secretary of State

1700 Broadway, Suite 270
Denver. CO 80290 ELECTIONS/LICENSING

SECRETARY OF STATE

Re: Title setting request
Dear Mr. Colfman,

Please find enclosed the following documents which constitle our request for title
setting for the Clean Energy Progress Fund statute:

I, The statute version submitted to Legislative Council on February 26, 2008.

2. The memorandum from Legislative Council commenting on our March 26
submission.

3. A marked-up version of the statute reflecting how we addressed the comments
from Lepislative Council.

4. A memo we submitted to Legislative Council on March 12, 2008 with a narrative
responding to their questions.

5. The revised version of the statute that we submitted to I.egislative Council on
March 13, 2008.

We are also submitling all of these documents electronically to your office loday. We
look forward to working with the Title Setting Board.
Sincerely,
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Ballot Title Setting Board

Proposed Initiative 2007-2008 #83!
The title as designated and fixed by the Board is as follows:

State taxes shall be increased $209 million annually by an amendment to the
Colorado Revised Statutes concerning a fee imposed on the consumption of electricity or
natural gas to be used to reduce certain forms of pollution, and, in connection therewith,
imposing the fee at a rate of three dollars per metric ton of carbon dioxide or carbon
dioxide equivalent emitted to the atmosphere from electricity generation and natural gas
combustion; collecting the fee from consumers; specifying that the fee is in addition to
certain existing programs; exempting revenues generated from the fee from applicable
constitutional spending limits; specifying minimum percentages of the revenues that are to
be spent on the following purposes: (1) energy efficiency, (2) renewable energy, (3) carbon
sequestration, (4) pollution reduction, (5) workforce training, (6) technology
commercialization, (7) public education, and (8) curricula development; establishing and
funding a clean energy progress task force to develop strategies for a clean energy
portfolio; and funding a senior advisor to the governor on climate change.

The ballot title and submission clause as designated and fixed by the Board is as follows:

Shall state taxes be increased $209 million annually by an amendment to the
Colorado Revised Statutes concerning a fee imposed on the consumption of electricity or
natural gas to be used to reduce certain forms of pollution, and, in connection therewith,
imposing the fee at a rate of three dollars per metric ton of carbon dioxide or carbon
dioxide equivalent emitted to the atmosphere from electricity generation and natural gas
combustion; collecting the fee from consumers; specifying that the fee is in addition to
certain existing programs; exempting revenues generated from the fee from applicable
constitutional spending limits; specifying minimum percentages of the revenues that are to
be spent on the following purposes: (1) energy efficiency, (2) renewable energy, (3) carbon
sequestration, (4) pollution reduction, (5) workforce training, (6) technology
commercialization, {7) public education, and (8) curricula development; establishing and
funding a clean energy progress task force to develop strategies for a clean energy
portfolio; and funding a senior advisor to the governor on climate change?

Hearing April 2, 2008:
Single subject approved; staff draft amended; titles set.
Hearing adjourned 11:14 a.m.

! Unofficially captioned “Fees on Energy Emissions” by legislative staif for racking purposes. Such caption is not
part of the titles set by the Board.

Page | of 2



Hearing April 16, 2008:

Motion for Rehearing granted in part to the extent Board amended titles; denied in all
other respects.

Hearing adjourned 2:02 p.m.

Page 2 of 2
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460
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THE ADMINISTRATOR
March 27, 2008

The Honorable Henry A. Waxman The Honorable Tom Davis
Chairman Ranking Member
Committee on Oversight and Commitiee on Oversight and

Government Reform Government Reform
U. S. House of Representatives U. S. House of Representalives
Washington, D.C. 20515 Washington, D.C. 20515

Dear Chairman Waxman and Ranking Member Davis:

Knowing of your continued interest in the issues involving greenhouse gas emissions,
am writing to inform you of action I have taken today to move the Agency forward to examine
these critical issues.

In the time since the Supreme Court’s Massachusetls v. EPA decision [ have benefited
from extensive briefings by EPA staff as they worked to develop an initial response to that
decision and [ carefully considered how EPA should best move forward.

As we were working on this response, Congress passed and the President signed the
Energy Independence and Security Act (EISA) which, among other things, expanded EPA’s
authority over renewable fuels and required the Department of Transportation to coordinate with
EPA on its CAFE regulations. Thus, the EISA represents a statutory change that will have
concrete effects upon the emissions of greenhouse gases though it does not change EPA’s
obligation to provide a response to the Supreme Court decision. In the weeks following the
passage of this law, I considered a range of options for how to move forward.

In doing so, EPA has gone beyond the specific mandate of the Court under section 202 of
the Clean Air Act and evaluated the broader ramifications of the decision throughout the Clean
Air Act. This review has made it clear that implementing the Supreme Court’s decision could
affect many sources beyond just the cars and trucks considered by the Court, including schools,
hospitals, factories, power plants, aircraft and ships. In fact, the Agency currently has many
pending petitions, lawsuits, and deadlines that must be viewed in light of the Supreme Court’s
decision.

During this review, I considered the option of soliciting public input through an Advance
Notice of Proposed Rulemaking (ANPR) as the Agency considers the specific effects of climate
change and potential regulation of greenhouse gas emissions from stationary and mobile sources
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under the Clean Air Act. [ have concluded this is the best approach given the potential
ramifications.

Such an approach makes sense because, as the Act is structured, any regulation of
greenhouse gases — even from mobile sources — could automatically result in other regulations
applying to stationary sources and extend to small sources including many not previously
regulated under the Clean Air Act. Consequently, any individual decision on whether and how
sources and gases should be regulated may dictate future regulatory actions to address climate
change. My approach will allow EPA to solicit public input and relevant information regarding
these interconnections and their possible regulatory requirements.

This approach gives the appropriate care and attention this complex issue demands. It
will also allow us to use existing work. Rather than rushing to judgment on a single issue, this
approach allows us to examine all the potential effects of a decision with the benefit of the
public’s insight. In short, this process will best serve the American public.

In the advance notice EPA will present and request comment on the best available
science including specific and quantifiable effects of greenhouse gases relevant to making an
endangerment finding and the implications of this finding with regard to the regulation of both
mobile and stationary sources.

In addition, exploring the many relevant sections of the Clean Air Act, particularly those
raised by groups requesting that we regulate greenhouse pases, we will highlight the complexity
and interconnections within various sections of the Clean Air Act. EPA’s advanced notice will
also seek comment, relevant data, questions about and the implications of the possible regulation
of stationary and mobile sources, particularly covering the various petitions, lawsuits and court
deadlines before the Agency. These include the Agency response to the Massachusetts v. EPA
decision, several mobile source petitions (on-road, non-road, marine, and aviation), and several
stationary source rulemakings (petroleum refineries, Portland cement, and power plant and
industrial boilers).

The advance notice will also raise potential issues in the New Source Review (NSR)
program, including greenhouse gas thresholds and whether permitting authorities might need to
define best available control technologies. If greenhouse gases were to become regulated under
the NSR program, the number of Clean Air Act permits could increase significantly and the
nature of the sources requiring permits could expand to include many smaller sources not
previously regulated under the Clean Air Act. This notice will provide EPA an opportunity to
hear from the public and from states on these issues.

In order to execute this plan, [ have directed my staff to draft the ANPR to discuss and
solicit public input on these interrelated issues. This advanced notice will be issued later this
spring and will be followed by a public comment period. The Agency will then consider how to
best respond to the Supreme Court decision and its implications under the Clean Air Act.



If you have additional questions or concerns, please contact me or EPA’s Associate
Administrator, Office of Congressional and Intergovernmental Relations, Chris Bliley, at 202-
364-3200.

ce: Speaker Nancy Pelosi
Minority Leader John Boehner
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STATE OF COLORADO

Bill Ritter, Jr.
Governor

D 004 08

EXECUTIVE ORDER

Reducing Greenhouse Gas Emissions in Colorado

Pursuant to Article IV, Section 2 of the Colorado Constitution and the zuthority vested in
the Office of the Governor of the State of Cojerado. 1, Bill Ritter, Jr., Governor of the State of
Catorada, hereby issue this Executive Order declaring the state’s greenhouse gas reduction gouls,
directing the Colorade Department of Public Health and Eny ironment (CCDPHE™) to develop
reguialions mandating the reporting of greenhouse gas emissions for mijor emitters, requesting
the Pubhic Utilities Commissinn W require utilities to submit electric resouree plans (or meeting
srecniotse sas reduction goals, and directing CDPHE to propose, afler a full vetting process and
it 24 months, regulations requiring reduced greenhouse gas emissions from passenger motor

A s.‘hii.'];.n.

! Backuround and Newd

Setantsis el us that w head ol disruptions 1o our economy. enviromment and society by the
second hall of this century, we must reduce greenhouse gas emissions by at Jeast 80% below
2005 Jevels by 2031 Many sectors of Colorado’s economy. including agricultare, recreation,
shiing. and tourism, could experience significant changes and impacts if emissions are not
rediced. Because ong term planning 1o address climate change is essential, this Exceutive
Cl:der esiablishes a goal of achieving an $0% reduction {rom 205 Jevels by 2030, To meet this
long lerm goal, we must first strive woward an intenm goal. and this Exceutive Order establishes
@ goal ol a 20"y reduction rom 2005 levels by 2020,

" Fu dehiey e even our intenim goal as efficiently as possible. we must have accurate data regarding
the sources of greenhouse gas emissions within the state. Coloradv, tegether with 38 other
stales, seven Canadian proviness, six Mexican states, and three ribal nations, has joimed The
Climate Registry, a voluntars greenhouse gas emissions reporting systenm. This voluntary
registiy pios ides a mechansie through which businesses, stae agencies, local governnients, and
others can measure and report their greenhouse gas emissions, This voluntary system, however,
will not pros ide the comprehensive data necessary to enable policy makers and busmess leaders
1o determine how bast o meet oar stale’s emissions reduction goal. This Exceutive Order directs
CDPHE 1o dralt, within 18-24 months, regulations o mandate reporting of greenhouse gas
eRlissons fom major sourees.
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Ia 2003, emissions fram electricny production accounted for 30%. of carbon dioxide emissions in
Colorado. W2 must work with utilities, which provide a vilal service to the stae, to reduce their
srecthouse gas emissions. The Public Cilities Comnussion (*PUC™) requires the state’s

i estor-uwned atilities to periodically file an clectric resource plan ("ERPT) that shows how
they will meet their customers” energry needs well into the future. This Executive Order requests
the PUC 10 seek Trom cach wtihty within its jurisdiction an ERP that meludes an analysis that
shows fow the utiiity could achieve o 20%q reduction in its greenhouse was emissions Iront 2005
lev els by the year 2020, We recognize that large atilities will have w weigh many approaches to
achieve o 20, cut in emissions. including significant expansion of rencw able energy sources and
energy efficiency, investmenis i new ¢lean coal technologies. retivement of old, ineflicient coal-
lired senerating stations, purchases of carhon credits to oflset cmsgions, and other sirategies.
['ie benelits o the state from such reductions include reduced air patlution, new jobs. as well as
& more diverse, and therelore less volatile, energy supply purtlolio.

Fovensure that such plins can be sclieved in the most ¢fficient manner, this Executive Order also
direets the Goveror’s Encrgy Oftice ("GEQ™ w0 work with the Department of Regulatory
Agencies and other relesant agencies 10 identify regulatory and legislative changes that may be
needed o provide imvestor-ow ned utilines with the appropriale incentives 1o invest tn renewable
onere soarees, energy officiviey, carbon credits, and clean couad 1echnologics.

Whether e aliow the construction of new, conventional pulverized coal plants is an important
Jducision that requires cargtul study and outreach to many key stukeholders. This Executive Order
directs CDPHE and GEQ 1o evaluate alternatives [or addressing greenhouse gas emissions from
rew coud-fired pow er plants in consultation with aliecied parties and o make a recommendation
within {2 months.

[-rizisstens in the gansportation sector account for 234 of greenhouse gas emissions i Colorado.
L the abaence of federal action, state governments are taking direet action to ensure that
automahers reduce emisstons ol boih precnhouse gases and polimants that cause high ozone
ivels, These standurds must be thoughtiudly and deliberately examined to determine i they
Gabe sonse Tor Colorade. This Executive Order directs CDIPHE o propose regulations. after a
Tl s ctting process and within the next 24 moaths, 1w the A Quithiy Control Cominission that
w ] achies e mandmun: feasible and cost effective reductions of wreenhouse gas emissions {rom
pussenzer tmotor vehicles  This timetrame wilt allow CDPHE 10 engage in 4 stukeholder process
fo analy 7 issues assoctated with consemer choice, vehicle costs. driving perlormance at high
acttnde. and other issues that anse during the stakehohder process.

ol Declanution_and [Diregiive

AL State of Colorado Greenhouse Reduction Goal
1. 1 hercby deciure tha it shall be the goal ol the State of Colorado 1o achieve the
follow ing greenhouse gas enussions reduction goals:
1. By 2020, 10 reduce greenhouse gas emissions m Colorado to 20%
helow its 2005 levels,
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i By 2030, w reduce greenhoise gas emissions m Colorado to SU%

1l

helow tis 2003 Jeveis.

Stute awenctes are directed to join in astatew ide erlort, coordinaied by
COPHE, the Department of Natural Resources, the Depariment of
Agriculture, GEO, and the Governor's Office of Policy and Initiatives,
achicve these goals. This effort should consider. and where appropriate
covrdinate with, greenhouse gas reduction efforts occurnng within local
HOVEerTNents.

B. Reporting of Greenhouse Gas Emissions aml State Inventory

| heteby divect COPHE to develop and propose regulations. by oo later than
>3 months fom the date of this Executive Order, to the Air Quality Control
Comnussion mundaling reporting of grevuhouse gus emissions for all major
sources. The reporting requirements should be phased in as standardized
quantilicution protocals, basgline data. amd otirer ols beeome available.
CDPHLE is directed W plan Tor performing updaies 10 the stute’s areenhouse
wls enssions mventory . with the fiest update scheduled to be completed no
Jater than 2012 and repeated every Mve years therealier.

(. Greenhouse Gas Entissions from the Lnlity Sector

t-

‘ad

I herebs request that the PUC require from each uttlity withan its jurisdiction
an ERP for achteving a 20%, reductinn in its greenhousc gas cmissions from
A0S fevels hy 2020,

f hereby direet GEO and the Department of Regutatory A gencies 10 identfy
rewniatory and legistative changes that may be necded to provide investor-
owned utdities with the appropriate incentives o reduce greenhouse gas
emissians. and 1o reduce financial barriers (o invesiments in renewable encrgy
sourees. energy elficiency, carbon credits. and elean coal technologies. The
Executin ¢ Directors of these agencies will provide their suggestions (o my
office wthin 12 months of the dale of this Executive Order.

[ hereby direet CDPHE and GEO to evaluate policy options to address fiture
demand tor new coal-fired pow er plants. This effort shall consider, ata
mirtm . development of alternate sources of energy and opiions for
recdueing or mitigating greenhouse gas cmissions from new plants. CDPHE
and GERO shall evaluate these options 11 consultation with afiecled parties i
make a recommendition 1o my otfice within 12 months of the date of this
Eavculive Order.

). Cireenbouse Gas Emissions [rom the Transportation Sector
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[. I hercby dircet CDPHE to develop and impleaient o process for identifying and
evaluating the benetits as well as potential mipediments o measures designed 1o
reduce Lailpipe eissions of greenhouse gases [TOM PUSSCNEEr cars and light duty
trucks. nchuding pretection of consumer choice, velnele costs, driving
perforance at high altiude, the utility and as ailability of alternative-fuel
v chicles {including positive and negative effects on air qualizy). projuected
reduction in gasolme demand and consumption, and patential short- and long-
Lerm cosl sav ings for consumers. As part of this effort. CDPHE shall develop a
process lor secking the participation of uil affected stakeholders and for
periodically brieling the Air Quatity C ontrol Comuission on these matters.

3 | further direct CDPHE. upon the completion of this process but in o case longer
than 24 meaths from the date of this Exceutive Order. 1o propose to the Air
Ouality Control Commission a comprehensive proposal for reducing net
emissions of greeniiouse gases from the state’s lransportatzon sector. including
measures to achieve tie maximum feasible and cost-effective redutions of
greenhouse gises 1Tom passengar cars and light duty trucks. This proposal shouid
Fetlect the evaluation of costs and benefits achies od through the process outlined
in D.1 und he tailored o the specific needs of Colorado.

'

i Duration

Tiss Exceutive Order shall renun in force untit modified or rescinded by 2 subscguen!
Eaveutn e Qrder.

Given under niy hand and
the Executive Seal of the
State of Calorado this 22nd
day of April, 2008,

—
A S

Bill Riuer, Ir. v
Ciovernor -
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Site Map

THE ONLY L1.5. NATIONAL LABORATORY DEVOTED TO FOSSIL ENERGY TECHNOLOGY

ABOUT NETL

KEY ISSUES & MANDATEs  Carbon Sequestration
FAQ Information Portal

ONSITE RESEARCH

TECHNOLOGIES What is carbon sequestration?

O & Natural Gas Supply
Coal & Power Systems

Carbon Sequesiration
Overview Carbon sequestration 1s the placement of CO, into a repository in such a way that it will remain

£0. Caplure permanenlly sequestered. Efforts are focused on two categornes of repositones: geologic formations and
) {erresirial ecosystems,

What is carbon sequestration?

€O, Stgrage

Mornilonng. Mitgation

Verhcatan What is geologic sequestration?
Nor-CO. Graenhouse Gases
- Geologic sequestration involves injecting CQ, into underground

reservoirs that have Lhe ability to securely conlain it. Geglegic
QQz_sjgmge_li&_Q focuses on five bypes of geologic formalions:
oil and gas reservoirs, deep saline formations, unmineable coal
seams, oil- and gas-nich organic shales, and basalts Oil and gas
reservoirs are layers of porous rock formalions Lhat have trapped
crude oil or nalural gas for milkons of years. An impermeable,
overlying rock formation forms a seal thal lraps the ol and gas;

Breakthrcugh Concepls
Regional Partnerships
Systems & Analysis
FAQs
Contacls
Hydrogen 8 Clean Fueis
Technology Transfer

ENERGY ANALYSES the same mechanism would apply to E:(Z)2 storage. As a value-
added benefil, CO, injecled into Ihese reservoirs can facilitate
SOLICITATIONS & BUSINESS recovery of qil and gas resources left behind by earlier recovery
efforts. CO, can increase oil recovery from a depleling reservoir
CAREERS & FELLOWSHIPS by an additional 10-20 percent of the onginal oil in place CQ,
recovery (EQR) 4 percen
Y] enhance ol recovi R) accounis for 4 perceni of lhe

Nation's oll production, and DOE studies have indicated (hat a
widespread CO, EOR program in large, favorable reservoirs

could significantly boost U.S. all production.

CONTACT NETL

Saline formations are composed of porous rock saluraled wilth brine and capped by one or more regionally
extensive impermeable rock formations, enabling irapping of injected CO,. Compared wilh coal seams or
oil and gas reservoirs, saline formations are more commen and offer Ihe added benelfits of greater
proximity to emission sources, higher CO, slorage capacity, and lewer existing well penetrations. On the
other hand, much less is cumently known aboul the potential of saline formalions to store and immobilize
co.,

2

Unmineabie coal seams, al depths beyond conventional recovery limits, represent another promising
opportunily for CO, slorage and can result in enhanced coalbed methane recovery {(ECBM). Most coals
contain adsorbed methane, but will preferentially adsorb CO,, causing the methane to desorb. Similar 1o
the by-producl value gained from ECR, the recavered methane provides a value-added revenue stream to
the carbon capture and slorage process, reducing overall net costs. CO,, injeclion is known to displace
methane, and a greater understanding of the displacemenl mechanism is being developed lo oplimize co,

slorage and to undersiand lhe problems of coal swelling and decreased permeability.

CO, storage in coal seams represents a promising sequestration palhway, and research is underway
along several fronts lo overcome technical, economic, and environmental barners: 1) slorage capacity in
deep, unmineable coal seams, induding guidelines for defining unmineable coals; 2) geologic and
reservoir data defining favorable settings for injecting and storing CO, in coal seams; 3) enhanced
understanding of the near-term and longer-term interactions between CO,, and coals, parlicuiarly the ability
to mode! coal swelling (reduction of permeability) in the presence of CO,; 4) reliable, high-volume CO,

injection slrategies and well-spacing pattems thal could reduce the number of wells required for storing
significant volumes of CO,; and 5} integraled GO, storage and ECBM recovery.

Shale, ihe mosl common type of sedimentary rock, is charactenzed by thin honzontal layers of rock with

http://www.netl.doe.gov/technologies/carbon_seq/F AQs/carbon-seq.html 5/12/2008
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very low permeability in the veriical direction. Many shales contain 1-5 percent organic malerial, and this
hydrocarbon matenal provides an adsorplion substrate for CO, storage, similar to CO, storage in coal
seams. Research 1s focused on achieving economically wable CO,, injection rales, given shales’ generalty
low pemmeability.

Basalt formations are geologic farmations of solidified lava. Basall formalions have a unique chemical
makeup thal could potentially convert all of the injected GO, 1o a solid mineral form, thus isolaling it from
the atmosphere permanently. Research is focused on enhancing and ullizing the mineralization reactions
and increasing CO, llow within a basalt formation. Although oil- and gas-rich organic shales and basalts
research 1s in Its infancy, these formations may, in the future, prove to be oplimal storage sites for stranded
emissions sources.

What is a geologic “seal?”’

In the context of geclogic sequestration of CO, in deep formalions, ihe lerm “seal,” or “caprock,” is used as
a general lerm for one or more layers of rocks thal separate the CO,, injection reservoir from surrounding
strata, especially the freshwaler zones nearer the ground surface. These relatively impervious layers
overlie the injeclion reservoirs and act to prevent movement of CO, and other fiuids beyond Lhe injecion
zones or immediale buffer zones. These layers have very low permeability—that is, their ability to lransmit
fluids and gases is exiremely low. For example, many sandsiones are good siorage reservoirs because
there is enough interconnecled pore space between the sand grans (hat fluids, such as brine, or saltwaler,
fiow easily lnrough them. On Lhe other hand, most shales (made of smaller, clay particies) have very little
interconnecied pore space and thus do not readily allow fiuild movement, making them a good sealing
layer.

What is terrestrial sequestration?

Terresinal carbon sequesiration is the nel removal of
CO, from the atmosphere by plants and microorganisms
w the soil and the prevention of CO., net emissions from
terresirial ecosysiems inlo the almosphere. There is
significant opportunity lo use terrestrial sequestration
both to reduce CO, emissions and to secure additional
benefits, such as habilal and waler quality improvementis
lhat ofien resull from such projecls.

In principle, terrestnal sequestration 1s the enhancement
of the CO, uptake by plants that grow on land and In
freshwaler and, importantly, the enhancement of carbon
storage in soils where it may remain more permanently
slored. Terrestnal sequestration provides an opportunity
for low-cost GO, emissions offsets. Early efforts include tree plantings, no-ull farming, and forest
preservalion. More-advanced research includes the developmenl of fasi-growing {rees and grasses and
deciphenng the genomes of carbon-storing soil microbes. NETL's temesinal sequestration R&D is focused
on reforesling and amending minelands and olher damaged soils and analyzing vanous land management
techniques, including no-lll farming, reforestalion, rangeland improvement, wellands recovery, and nparian
resioralion.

Carman Bnalysis of soil using inelastc noutron
scattering instrument at USDA Facillty in Aubum, AL

How many acres of forest land does it take to offset the CO, emissions from a medium-
sized coal-fired power plant?

Roughly speaking, about 220,000 acres would be required to offsel emissions from an average-sized
power plant. This assumes an average coal pawer plant from Lhe existingfieet and a forest uptake rale of 3
tons of carbon per acre per year.

Terresinal sequestration is concepluahized for use in conjunclion with GO, capture and storage lo provide

fossil-fired power generalion with zero nel greenhouse gas emissions. It is expensive to capture the last 3-
10 percent of CO, emissians from a fossil fuel conversion piant, due to the law of diminishing relums. A

cost-effeclive approach for zero emissions is o caplure 80 percent of emissions and offset the remaining
10 percent with forest land. Moreover, afforestation and olher teresinal sequestration approaches offer
many collaleral benefits, including flood protection, wildlife/fendangered species habital, restored
ecosysiems, etc.

What is soif carbon?

http://www.netl.doe.gov/technologies/carbon_seq/FAQs/carbon-seq.html 5/12/2008
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Soll carbon is both organic and inorganic carbon contained in soil. Dunng photosynthesis, planis convert
CQ, into organic carbon, which then 1s deposiled in the soil through their roots and as plant residue.
Organic carbon is found ir: the top layer of soil, the A hanzon. inorganic soil carbon comprises carbonates
that form through non-biclogical interactions. They are a minor amount compared wilh organic carbon, but
are considered more permanenl. Large plant roots, such as those of trees, are considered biomass and
not part of the soil, but ihe organic matter, if you look closely, includes many fine root hairs, where much of
the CO,"exchange" from the plant to lhe 501l occurs.

What are the Regional Carbon Sequestration Partnerships?

Formed by DOE, the Regional Carbon Sequestralion  Regianut Carbon Sequestration Partnerships
Parinershups (RCSPs) are a government/indusiry orET)

effort lasked with determining Lhe mosl suilable 7 e 4\ statd
technologies, regulalions, and infrastructure needs for e :;:&T:,.’mﬁ'ms
carbon capture and sequestration in different regions ﬁ-[ R A S F DT
of the United Stales and Canada. The energy sectors : iW

of bath countnes are very closely relaled i
Geographical differences in fossil fuel use and

sequestration potential across the Uniled Stales and aia ; ' %i
, coate Fa k2 VBN £

Canada diciate regional approaches o sequesiration T &'ﬁ\ﬁi oo

of GO, and other greenhouse gases. The RCSPs are R ~ne @I’%‘ J

examining regional differences in geology, land
praclices, ecosystem management, and industnal
activity thal can affect the deployment of carbon
capture and slorage lechnologies. The seven RCSPS that form this network currently include more than
350 state agencies, universiies, and privale companies spanning 40 stales; three Indian nalions; and four
Canadian provinces. In addition, agencies from six member countries of lhe Carbon Sequestration
Leadership_Forum are paricipating.

The RCSPs' afforl has three distinct phases: 1) Characterizalion {2003-2005), 2) Validatlon (2005-2009),
and 3) Deployment (2008-2017). The Charagterization Phase began in Seplember 2003 with seven
RCSPs working 1o develop the necessary framework to validate and potentially deploy carbon
sequesiralion technologies. The parinerships produced several dozen reports on projects conducted
during this phase. Al the end of lhe Characlerization Phase, the RCSPs had succeeded in eslablishing a
national network of companies and professionals working 10 support sequesiration deployments, crealing a
Nafional Carbon Sequesiralion Database and Geographic Information System (NATCARB), and raising
awareness and suppori for carbon sequestralion as a GHG mitgation oplion. The Regional Carbon
Sequestralion Parinerships Phase | Accomphshments paper contains additional information.

Ihevetoprmy the Infravrucraee for 1 de-Ninle Deploymoy
CLICK TO SEE LARGER IMAGE

The Valigauon Phase focuses on validating the mosl promising regional opportunities to deploy
sequestration lechnologies by building upon the Characterizalion Phase accomphishments. Two different
sequestration approaches are being pursued in this phase: geologic and lerrestral. Efforts are being made
lo validate and refine current reservoir simulation for CO,, injection; collect physical data to confirm capacity
and injectvity estimates; demonsiraie the effeciveness of MM&V (monitonng, mikgalion, and venficalion)
lechnologies, develop gudelines for well complelion, operations, and abandonment; and develop

stralegies to optimize the storage capacity of vanous sink types.

The Deployment Phase will consisl of several [arge-volume sequesiration {ests. These lests are designed
to demonstrate thal sequestration sites have the potential to store hundreds of years of regional CO,
emissions. The large-volume sequestration tests in lhis phase will be conducled to address issues such as
sustanable injectivily; well design for bolh integnty and increased capacity; and formation behavior with
respect 10 prolonged injection.

Included in the RCSPs' programs will be Monitonng, Miligalion, and Verificalion projects. Delailed
information about the RCSPs' contributions to carbon capture and storage is provided in DOE/NETL's
Carbon Sequestration Allas of the Liniled Stales and Canada. This atlas presents lhe first coordinated
assessmenl of carbon capture and slorage potential across the majority of the U.8. and portions of weslern
Canada. The RCSPs also contributed to other pertinent publcakons and programmatic information about
DOE/NETL's carbon sequesiration R&D avallable here.

What is the regulatory environment for carbon sequestration?

Allhough there is nol yel a comprehensive federal legal and regulatory framework for carbon storage, the
Environmental Pretection Agency (EPA) nas jurisdiclion under the Safe Dnnking Water Act of 1874
(SDWA) to regulate most types of underground injection. According lo the EPA, the injection of CO,, for
underground storage 1s included. Specific regulations are broughl together in the Underground Injeclion
Control (UIC) Program, which regulates underground injection in five different classes of injection wells.

http://www.netl.doe.gov/technologies/carbon_seq/F AQs/carbon-seq.html 5/12/2008
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States are allowed to assume primary responsibility for implementing the UIC requirements within Lheir
boundanes, as long as ihe stale program is consistent with EPA regulations and has received EFA
approval. The SOWA itself authorizes any state lo assume primary responssbility for contralling
underground injection related lo oil and gas recovery and production by demonsirating that its program
meets SDWA requiremenis and represents an effeclive program.

The EPA announced in March 2007 through its "Guidance”® procedure Lhat il recommends using an
expenmental well category (Class V) for permitiing pilot carbon sequeslralion projecis. This special
classification is aimed al pilot and demonstration projects with experimenial goals. The EPA expressly
recognizes {hal in the future, the lechnology surrounding GO, will no longer be considered experimental,
but expects by then lo have made a decision on a strategy to address CO, Injection on a commercial
scale. A different classification ar an exemplion of CO, in a manner analcgous lo {hal accorded nalural
gas may be called for in the jong term, Ir any even, large commercial carbon sequesiration operations
raise broad 1ssues of site selection cntena, monitoning for subsurface migration, injeclion well design
standards, condilions atiaching lo any abandonment of the sile, and standards for halting CO, injection If a
loss of containment should occur. In short, as the need for carbon sequestralion projecls grows,
comprehensive regulation will be required, addressing access 1o pipeline networks, pncing of
Iransporlation and slorage, policies regarding monopoly control, and the mix of federal and stale authority
over lhe safety aspecis of transportation and storage facilities The legislative hislory of existing
regulations pertaining to oil and natural gas transportation and slorage will be inslructive.

How are geologic sequestration sites chosen?

in the Uniled States, DOE's Regional Carbon Sequestration Partnerships will manage this process in
conjunction with the EPA  In general, goals for geological CO, slorage selection are lo analyze how much

CO, can be stored at a potential storage sile, and lo demonstrate that the site is capable of meeting
required storage performance slandards. This requires collection of the mynad geological data needed to
reach lhese criteria. By its nature, the process will be sile specific in most respects. Much of the data will
be integrated inlo geological models that will be used to simulate and predict the performance of the
storage site. Other considerations are whelher lhe sile can be operaled safely and how to accomplish if;
whether there is a lega! and regulatory framework within which the storage project can be undenaken; and
whether the project 1s economically feasible.

Rusks of underground CO,, slorage will be no grealer lhan lhose associated with natural gas slorage and
enhanced oil recovery. The equipment used o monttor CO, storage will be the same as thal in use to
monilor natural gas slored underground. Similarly, the risks posed by CO, pipeline transport are expecled
1o be lower than those imposed by oil and gas pipelines operating acress lhe country. Risk management
for geciogical storage involves four inlerrelated activilies: (1) scrupulous site selection involving
performance and nsk assessment, as well as examination of sociceconomic and environmental factors; (2}
monilonng to assure performance 15 as expected and provide waming leaks are delecled; (3} effeclive
regulatory oversighl, and (4} prescription of remediation measures lo eliminate the causes of leakage
should il oocur.
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What is carbon capture?

Refineries — in a sense, energy faciliies because they produce the transporiation fuels thal account for a large
and growing share of the world’s energy-related CO, emissions — would be \deal candidales for carbon caplure
because they are so energy-ntensive themselves in {erms of bolh elecinicity and thermal energy. Bul ihe costs
would be huge. One study has shown Lhat posl-combuslion CO, capture for a large refinery was technically
feasible, but put the costs for CO, capture at 350-60 per meltnc ton of CO, caplured. Thatlwould pul Lhe bill for
COQ, capture at thal hypothelicai refinery al more than $100 million per year. That same study considered
subsequent geologic sequestration of the caplured CO, for enhanced oil recovery, which could bring in new
revenues 10 hetp offset some of the costs of CO, caplure and storage.

What is carbon captlure?

Carbon capiure refers 1o the separalion and capiure of [ Y

€0, from emissions poinl sources or the atmosphere ot =
and the recovery of a concentrated slream of that CO,,
thal can be feasibly slored (sequestered) or converled
in such a way as lo mibigale ils impact as a
greenhouse gas. For all practical purposes, it enlails
Ihe capture of CO, from stationary sources, such as
fossil fuel-fired power planis and industnal facilities.
Research efforis are focused on systems for capturing
CO,, from coal-fired power plants because they are the |=——
largest stationary sources of CO,. Although current
R&D emphasizes CO, capture in coal-fired power
plants, the carbon caplure technologies to be developed will apply (o natural gas-fired power pianis and
industrial CO, sources as well. CO, capture has been happening for many years in the pelroleum,

S At Nt sl L s ey
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chemical, and power industries, for a vanety of reasons relevant to those industnal processes. However, in
those cases, only a small porlion of {he CO, produced is captured. Capluring all, or even jusi lhree-fourths,
of the CO, in a typical power plant wilh current technology would requwe equipmenl many orders of
magnitude larger-a very expensive and highly energy-intensive oplion. In addilion, without feasible, cost-
effeclive ways to lransport and store Ihe capiured CO,, there is no point 1o capluring it from power plants.
There are three types of CO, caplure: posi-combustion, pre-combustion, and oxy-combustion. Post-
combustion CO, caplure applies mainly to convenlional coal-fired power generation but can also apply lo
combuslion lurbines fired by natural gas. In #his case, the CO, i1s caplured from flue gases afier the fossil
fuel has been bumed. This technology is well-known and used to a imited degree. Pre-combustion entails
a lechnoiogy, widety used in chemical and some power plants, in which the fossil fuel is gasified instead of
directly combusted, and the GO, can be readily captured from lhe gasificalion exhaust siream. With oxy-
combustion, coal is bumed in oxygen inslead of in arr, with resulting exhaust containing only CO, and
water vapor. Because il yields an almost 100% CO,, stream that is readily transporiable, the process has
strong potential bul is exiremely energy-intensive.

What is the regulalory environment for carbon caplure?

In general, carbon capture projecis are offen initialed in response to govemment regulations, mandales,
and incentives. However, there are currently no federal regulations related to carbon dioxide emission in
the U.S Other faclors influencing a decision to initiate a carbon capture project may include a desire to
increase familiarization with new technology, to evoke positiva public relations, and/or to miligate concem
about environmental impacts of greenhouse gas emissions. The primary reason listed by carbon
sequestralion project developers is the presence of a regulatory emission reduclion, cap and trading
programs, or a need lo aveid financial nsks associated with the possibility of future regulations.
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As national and inlemational deliberations move ahead, slate, local, and even corporate groups in the
United States have aiready acted to impose regional CO, emissions limits. In 2002, some of the nation's
largest greenhouse gas emitlers jeined with the Cily of Chicago to form the Chicago Climate Exchange
based on a pledge to reduce CO, emissions belaw their 1998-2001 levels. In 2003, New York Stale
obtained commitments from nine Northeast stales to form a cap-and-trade CO, emissions program called
the Regional Greenhouse Gas Iniiative or RGGI. In 2007, the California legislature passed a law aimed at
curbing CO, emissians lhrough an array of project offsets. California has also led the developrnent of the
Weslem Cimale Initialive in which six states and two Canadian prownces recently agreed (o cut
greenhouse gas emissions to 15% belaw 2005 levels by 2020. Wishing to avoid the uneven
consequences of regional regulation, vanous corporate alliances have formed to petition Congress 10 level
the playing field with uniform national siandards for CO, emissions.

Once you caplure the carbon dioxide from a power plant, what can you do with it?

Generally speaking there are three possibilities: (1) Use the carbon dioxide as a value-added commedity.
(2) store the carbon dioxide, such as in underground formations, or {(3) convert the carbon dioxide {o
methane, biomass, mineral carbonates, or other substances Some of the uses for commodity carbon
dioxide resull in a portion of the carbon dioxide being sequestered., which is an added benefil. A common
example of lhis is enhanced oil recovery. O companies currently inject over 30 million tons of carbon
dioxide per year in depleting oil formations to enhance the production of crude oil. A portion of this carbon
dioxide remains underground. A similar carbon dioxide use/siorage application is the enhancement of
methane production from coal seams lhat are loo deep to be mined. Concepts for converling carbon
dioxide 1o other chemicals, especially fuels, are in {he very early slages of research.

What is the difference between carbon capture at power plants and al other industrial

facilities?
Carbon ¢apiure — or more speafically, carbon dioxide (COZ) capture — is a process that entails
separating CO, from stationary energy or other indusinal poini sources to be readied for trangportalion,

followed by value-added uses or disposal 1o aveid emission to the almosphere.

CO, separation has been pracliced for decades in certain industries. CO, is used exiensively in the food
and beverage induslry, such as to carbonate beverages — making them fizzy lialsoisusedasa
cryogenic fluid 1o quickly freeze food or to lransport food (as dry ice, also known as CO, “snow"}. As wilh
co, separation processes used in other industnies, CO, 1s caplured In food and beverage cperations via
aming scrubbing. Here, an exhaust gas stream contaiming CO,, typically from fermentation processes, is
bubbled through an amine selution that serves as an absorbent in lowers that can be more than 120 feet
tall. The hiquid stream containing the CO,, 15 then sentto a desorplion tower, where Lhe liquid is heated lo
free the COamine scrubbing.. When used in products for human consumption, the CO, must be of the
highesl purity to avoid contaminalion, and extensive filtralion 1s required (beverage-guality GO, can sell for
more than $100 per lon). This is a complex and expensive process, one thal has never been done at the
large scale required of a power plant.

In all, the U.S. commercial CO, industry supplies only aboul 25,000 tons of CO, per day Lo the food and
beverage, medical, agricultural, and other industries. Of this tolal, 85% of the CO, is a by-product sourced

from processes such as fermenialion or air separation. The remainder comes from natural sources Given
the high cost of producing and transporting GO, an economically and technically feaslible method for
capiuring and upgrading CO, at the large industrial point sources could prove a significant source of new
ravenue for thal industnal operation.

In the natural gas processing industry, amine-based processes are used commercially 10 remove (again,
via chemical absorplion) cormosive impurities known as acid gases (typically CO, and hydrogen sulfide, or
H,S} from process gas streams. The acid gases removed through amine freating are then sent to a sulfur
recovery uni, which converts lhe H,S in the acid gas siream into elemental sulfur. The gas mesidue from
this slep undergoes further treating, and this treated residual gas — ncluding the CO, — Is burned, and
finally is vented through the flue gas stack In recent years, natural gas processors have been
implemnenting a new process Involving the use of polymenc membranes lo dehydrate and separaie the
CO, and H,5 from the natural gas stream.

CO,, separalion also occurs in a similar fashion in the production of synlhesis gas that is used lo

manufacture ammonia, alcohols, and synthetic liquid fuels {produced wvia the Fischer-Tropsch process). In
almost all such industrial processes, if the CO, captured this way s not sold or used for another process, it

is then vented to the atmosphere.

€O, emissions are also generated by industrial facililies other (han power plants, such as refinenes,

petrochemical facilies, smellers, and cement plants, in the course of burning fossil fuels to produce heat
and process sleam. The GO, 1s emitted as part of the flue gas stream from the boilers and burners thal

produces ihe needed thermal energy in such industrial operalions. In these insiances. the technology
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options for caplunng CO, are essentially the same as they are for power plants {hat burn fossil fuels: Pre-
combusbon, post-combustion, and oxy-combushon.

Whal is imporlant 1o remember is how the total velume of CO, emissians from power plants compares to
all other indusinal point sources. YWhen [ogking al jhe energy sector as a whole, CO, emissions from
petroleum exceed 1hose of coal. even thouah coal use emits the most Q. per unit of enecgy  That 15
because the lransportalion seclor accounts {or the largest portion of petroleum-relaled CQ, emissions.
However, (ransportalion secior carbon miligation research and prespective policies focus on fuel
economy/efficiency and fuel substitution, not carbon caplure, which would be impractical for hundreds of
millions of mobile sources

Because the technologies suitable for carbon capture at power plants would be adapiable lo other
industnes, the impartance of NETL's research into reducing costs and improving effecliveness of carbon
caplure at fossil fuel-fired power planls is even more cnlical.

What types of energy facilities can participate in carbon capture?

In the United Stales, 98% of anthropogenic CO., emissions come from combustion of fossil fuels;
consequently, CO, emissions and energy use are highly correlated. All forms of fossil fuel elecine power

planis would be candidales for carbon capture, as_the power sector agcounts for 40% of total LJ § energy-
related QQZ emissiong, Coal-fired plants account for more than 60% of the power secior's CO,, emissions.

Other power plant sources of CO, emissions include those that burn municipal solid wasle, tires, or other

carbon-contaimng materials to generale electnicity. Non-fossil energy facilities that would nof be
candidales for carbon capture include nuclear, hydroelecine, solar, wind, geothermal, and other fuels or
energy sources with zera or near-zero CO, emissions. Although geothermal contnbules a small amount of
€O, emissions, il 1s typically categonzed with non-fossil energy sources.

Naiural gas processing plants must separate CO, from natural gas welthead produclion sireams in order to
*sweelen” the produclion slream, as panl of a procass 1o treal and condition the nalural gas so (hat il can

be shipped via pipeline lo energy consumers including power plants, and industnal, commercial, and
residental users. Gas processing plants typically vent this CO,, as there is little economic incentive lo use

Ml for any olher purpose. Al present, ihe gas processing industry’s focus on reducing greenhouse gas
emigsions is on methane, through its N | TAR program parinership with the U.S. Environmental
Proteclion Agency.

In a much broader sense, the industnes that extract fossil energy resources — coal mining and transport,
oil and gas driling-production and transpor, etc. — in and of themselves are sources of CQ, emissions, as

they typically burn hguid fuels and ofien consume fossil fuel-fired eleclricty lo camy oul their operations. In
the greater scheme of things, however, CO, emissions from such energy *faciliies” as coal mines and

pipelines are inconsequenlial and not feasible for carbon capture.

In sum, the greatest potential impaci for mitigaling COZ emissions through carbon caplure in any energy-
relaled endeavor is to focus RED efforts on carbon capture al coal-fired power plants — where much of the

Nalional Energy Technelogy Laboralory's research s focused.

How is CO, transported from the capture facility to the sequestration site?

Transporung CO,, from a caplure facility lo a
seguestralion site is the easiest parl of the CO,
emissions mitigation challenge. CQ,, pipeline
Iransportation has been in existence for more (han 30
years in the United States The first long-distance
CO,, pipeline started up in the early 1970s. More

than 1,550 miles of pipeline lransports over 46 million HIG;DI;RESSURE
tons per year of CO, from natl..rral and. Mmc 0, IMJECTION
sources. For the mosl part, this CQ,, is shipped to oil e

fields in the Permian Basin of West Texas and New
Mexico. There it is injecled ino the subsurface oil-
bearing formalions, or reserwirs, 1o enhance oil
recovery {ECR).

o
S HP-18 PLANT
Larna
CO, pipeline from Dekota Gaslfication Plant in Beulah,
ND v Weybum, Canada.

Shipping CO, via pipeline involves compressing gaseous CO, 10 a pressure above 1,160 pounds per
square inch (psi), to increase CO, density and make il easier and less expensive lo ship  The long
pipelines moving CO, to the EOR projects operaie in Lhe dense phase mode, at ambient temperalures and

at hugh pressures provided by compressors al the upstream end and occasionally al points in between the
source and lhe injection site. CQ, also can be ransported as a liquid in seagoing vessels or via tankers on
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roads or raltways. In these instances, lhe CO, s held in insulaled tanks at low lemperalures and relatively
low pressures. Road and rail tankers transport CO,, al a temperature of 20°C and 290 psi. Because of the
small capacities available, road and rail iransport of the huge volumes of CO, targeted for sequesiration
wuould not be economically feasible. When large volumes or great distances overseas are involved, it
makes better economic sense Lo ransport the CO, by manne tankers thal cary the CO, at low
iemperatures and pressures (about 100 psi}). There is a small volume of CO, shipped this way because of
imited demand. However, CO, properties are similar to those of liquehed pelroleum gases (LPG), which
are shipped overseas in large volumes. Conseguently, CO, manne lankers could readily be scaled up to
the size of large commercial LPG camers If significant overseas demand for CO, manilested itself.
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