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On behalf of Joseph B. Blake, a registered elector of the State of Colorado,
the undersigned hereby files this Opening Brief to appeal the Title Board’s
approval of the Title for Proposed Initiative 2007—2008 #76 (“Just Cause for
Employee Discharge or Suspension”) (hereinafter as the “Initiative”).

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

A. Whether the Initiative, violates the single subject requirement of Article
V, Section 1 (5.5) of the Colorado Constitution.

B. Whether the Initiative is Misleading, Confusing, Unclear and Inaccurate.

STATEMENT OF THE CASE

On March 19, 2008, the Title Board conducted a public hearing on the
Initiative pursuant to Colo. Rev. Stat. §1-40-106(1). There, the Title Board
designated and fixed a title, ballot title, and submission clause for the Initiative.
Petitioner, a registered elector, timely filed a Motion for Rehearing (the “Motion”)
pursuant to Colo. Rev. Stat. §1-40-108(1) on March 26, 2008. On April 2, 2008,
the Title Board denied granted in part to the extent the Board amended titles, and
denied the Motion in all other respects. Thereafter, Petitioner timely initiated this
original proceeding for review of the Title Board’s action, pursuant to Colo. Rev.

Stat. § 1-40-107(2).



STATEMENT OF THE FACTS

The Initiative’s text provides that, “An employee may be discharged or
suspended only if his or her employer has first established just cause for the
discharge or suspension.” Initiative Article XVIII, § 13(1). The Initiative defines
“Just cause” to mean: (a) incompetence; (b) substandard performance of assigned
Job duties; (c) neglect of assigned job duties; (d) repeated violations of the
employer’s written policies and procedures related to job performance; (e) gross
insubordination that affects job performance; (f) willful misconduct that affects job
performance; (g) conviction of a crime involving moral turpitude; (h) filing of
bankruptcy by the employer; (i) discharge or suspension due to specific economic
circumstances that directly and adversely affect the employer, and are documented
by the employer. Initiative Article XVIII, § 13(2).

Prior to being discharged or suspended the employer is required to provide
written documentation of the just cause used to justify the actioﬁ. Initiative Article
XVIIIL, § 13(3). Any employee who believes he or she was discharged or
suspended without just cause may, within 180 days of the action, file a civil action
in State District Court. Initiative Article XVIIL, § 13(4). The court may award

employee back pay or reinstatement or both.



The Initiative defines employee to mean any natural person who: (1) has
worked as a full-time employee for at least six consecutive months for a private
sector employer; and, (2) is not covered by a bona fide collective bargaining
agreement that contains a provision requiring just cause for discharge and/or
suspenston from employment. Initiative Article XVIIL, Sec. 13(2)(b). The
Initiative defines employer as any business entity that employs at least twenty
employees and excludes governmental entities and charitable organizations or
foundations. Initative Article XVIII, Sec. 13(2)(c).

SUMMARY OF ARGUMENT

Voters will be surprised to know they are eliminating the employment at-
will doctrine in Colorado and eliminating the ability for certain private employer
and employees to contract. The measure creates a new definition of “just cause”
inconsistent with its common law definition that is hidden from voters.

The Initiative further hides the fact that it repeals the right of covered private
employees from contracting with its employers. Grouping these hidden and
distinct purposes under the broad theme of just cause for the discharge or
suspension of an employee violates the single subject requirement because the

connection is too broad and too general to make them part of the same subject.



The title, ballot title, and submission clause of the Proposed Initiative are
misleading and do not correctly and fairly express the initiative’s true intent and
meaning. The Proposed Initiative: (1) fails to express the purpose of the Initiative
to repeal the employment at-will doctrine; (2) fails to clearly express that the
measure creates a new “‘just cause” standard governing the suspension and
discharge of all employees in Colorado; and, (3) fails to express that the measure
eliminates the constitutional right to contract.

ARGUMENT
L THE PROPOSED INITIATIVE VIOLATES THE SINGLE SUBJECT

REQUIREMENT BY GROUPING HIDDEN AND DISTINCT

PURPOSES UNDER THE BROAD THEME OF REQUIRING JUST

CAUSE FOR THE SUSPENSION OR DISCHARGE OF

EMPLOYEES '

An initiative violates the single subject requirement when it relates to more
than one subject and has at least two distinct and separate purposes which are not
dependent upon or connected with each other. The subject matter of an initiative
must be necessarily and properly connected by something more than a broad
“common characteristic.” In the Proposed Initiative for “Public Rights in Waters
11,” 898 P.2d 1076, 1080 (Colo. 1995).

An initiative with multiple subjects may not be offered as a single subject by

stating the subject in broad terms. See In the Matter of the Title, Ballot Title and



Submission Clause, for 2007-2008 #17, 172 P.3d 871, 873-4 (Colo. 2007); In re
Title, Ballot Title & Submission Clause & Summary for 1999-2000 #258(4), 4 P.3d
1094, 1097 (Colo. 2000). Grouping provisions of a proposed initiative to amend
the State Constitution under a broad concept that potentially misleads voters will
not satisfy the single subject requirement. In re Proposed Initiative, 1996-4, 916
P.2d 528 (Colo. 1996).

“The prohibition against multiple subjects serves to defeat voter surprise by
prohibiting proponents from hiding effects in the body of an initiative.” In the
Matter of the Title and Ballot Title and Submission Clause for 2005-2006 #55, 138
P.3d 273, 282 (Colo. 2006). An initiative that joins multiple subjects poses the
danger of voter surprise and fraud occasioned by the inadvertent passage of a
surreptitious provision coiled up in the folds of a complex initiative. In re Title,
Ballot Title and Submission Clause 2007-2008 #17, 172 P.3d 871, 875 (Colo.
2007).

Therefore, this Court “must examine sufficiently an initiative’s central
theme to determine whether it contains hidden purposes under a broad theme.” Id.
While this Court cannot address the relative merits of the proposal, it may evaluate

the substance of an initiative to determine whether it complies with single subject



requirement. See In re the Matter of Title, Ballot Title and Submission Clause for
Proposed Initiative, 1997-98 #30, 959 P.2d 822, 825 (Colo. 1998).

A.  The Initiative Repeals Colorado’s Longstanding Employment
At-Will Doctrine for Certain Private Employment Relationships

The purpose of the Initiative is to repeal the employment at-will doctrine.
The purpose of the Initiative is hidden from signers of the petition and voters. The
doctrine of employment at-will has deep roots in American law dating back at least
to the nineteenth century.

Employment at-will is an employment relationship that is not governed by
an individual contract of employment, collectively bargained agreement, or statute.
Either party may terminate the employment relationship for any cause or no cause,
except for an illegal reason.

B. The Initiative Creates Its Own Definition of “Just Cause” that
Impliedly Repeals the Common-Law Definition

Under the proposed constitutional amendment, no employee can be
discharged or suspended unless the employer has first established the newly-
created definition of “just cause” for the discharge or suspension. An employer
must provide an employee who has been discharged or suspended with written

documentation of the just cause used to justify the action.



For purposes of this section, “just cause” is defined in the text to mean;

(A)
(B)
©)
(D)

(E)
(F)
(G)
(H)
M

Incompetence;

Substandard Performance of assigned job duties;

Neglect of assigned job duties;

Repeated violations of the employer’s written policies and
procedures relating to job performance;

Gross insubordination that affects job performance;

Wiliful misconduct that affects job performance;

Conviction of a crime involving moral turpitude;

Filing of bankruptcy by the employer; or,

Discharge or suspension due to specific economic
circumstances that directly and adversely affect the employer
and are documented by the employer, pursuant to subsection (3)
of this section.

There are several problems with this definition. First, it does not merely

modify the definition of “just cause,” but modifies the common law definition.

For example, in Ricci v. Davis, 627 P.2d 1111 (Colo. 1981), a teacher was

terminated for having inappropriate sexual contact with five female students. He

appealed, claiming he could only be terminated for “Just cause” under his contract.

This Court upheld his dismissal, saying his conduct was “morally offensive.”

Thus, this Court has established that “morally offensive conduct” is “just cause”

for termination.



Yet, he could not have been fired under the Initiative.' He was not charged
with, much less convicted of, a “crime involving moral turpitude.” None of the
other itemized lists of what constitutes “just cause” apply. Thus, Colorado
common has already defined “just cause” and has done so differently than the
Initiative. This is a completely separate subject than doing away with at-will
employment and is not addressed by the Initiative.

Second, the definition is misleadingly and incomplete. As discussed more
fully below, the proponents are using the catch phrase “just cause” to gamer
support for the Initiative. If they had used some neutral phrase to set out when an
employee could be fired, this inclusion of a separate subject constituting grounds
for termination would not be so egregious.

C.  The Initiative Eliminates the Current State Constitutional Right
to Freedom of Contract

The Initiative eliminates a person’s fundamental right to contract as
currently provided for under the United States and Colorado Constitution. United

States Constitution, art. I, § 10; Colo. Const. art. II, § 11 (prohibiting laws that

' Mr. Blake recognizes that Ricci involved a teacher with a collective bargaining
agreement, and thus would not come under the Initiative. The fact that the
employee could only be terminated for “just cause” under his employment contract
is what matters, however, the fact that the contract was a collective bargaining is
irrelevant. That is, Ricci would have been analyzed exactly the same if it had been
a private contract (and therefore subject to the Initiative) rather than a union
contract.



impair existing contractual obligations).> Nothing in the Initiative provides that it
shall not apply to any existing contract of employment. This is hidden to the voter
who will be surprised by its impact.

- This Court has repeatedly held that initiatives that worked an implied repeal
upon an already existing provision of the Constitution contained a second subject.
E.g., In re Title and Ballot and Submission Clause for 2005-2006 #55, 138 P.2d
273 (Colo. 2006) (implied repeal of constitutional guarantee of a system of justice
open to all persons and implied repeal of due process and habeas corpus guarantees
constituted multiple subjects); In the Matter of the Title, Ballot Title and
Submission Clause, and Summary for 1999-2000 #104, 987 P.2d 249, 256 (Colo.
1999) (implied repeal of existing constitutional provision a second subject); In the
Matter of the Title, Ballot Title and Submission Clause, and Summary for 1999-
2000 #29, 972 P.2d 257 at 264-265 (Colo. 2000) (implied repeal of existing
constitutional provision a second subject); In the Matter of the Title, Ballot Title
and Submission Clause, and Summary for 1997-1998 #64,960 P.2d 1192, 1198

(Colo. 1998) (indirect repeal of existing constitutional provision a second subject).

? Although not relevant for this analysis, the Objector notes that this provision is
certainly unconstitutional under the Contracts Clause of the U. S. Constitution.
The United States Constitution art. I, § 10 provides that contractual rights shall not
be impaired.



Here, the Initiative impliedly repeals the current Colorado constitutional
freedom of contract for employers. If an employer currently has more than 20 full-
time, at-will employees, then the employer has the constitutional right to terminate
them for any reason or no reason. Under the Initiative, however, the employer
loses this right and thus the Initiative interferes with an existing contact right in
violation of the Colorado Constitution, and implicitly repeals that constitutional
right for the employer. Under the cases above, this is a separate subject. The
Initiative therefore contains at lease two subjects.

II. THE TITLE, BALLOT TITLE AND SUBMISSION CLAUSE ARE
CONFUSING, MISLEADING, UNCLEAR, AND HIDE THE
PURPOSE AND EFFECT OF THE PROPOSED INITIATIVE
The Board’s chosen language for the titles and summary must be fair, clear,

and accurate, and the language must not mislead the voters. [ re Ballot Title

1999-2000 #258(4), supra. “In fixing titles and summary, the Board’s duty is ‘to

capture, in short form, the proposal in plain, understandable, accurate language

enabling informed voter choice.” In re Proposed Initiative for 1999-2000 # 37,

977 P.2d 845, 846 (Colo. 1999). In re Title, Ballot Title and Submission Clause,

and Summary for 1999-2000 # 104, supra (initiative’s “not to exceed” language,

repeated without explanation or analysis in summary, created unconstitutional

confusion and ambiguity).

10



This requirement helps to ensure that voters are not surprised after an
election to find that an initiative included a surreptitious, but significant, provision
that was obfuscated by other elements of the proposal. In the Matter of the Title,
Ballot Title and Submission Clause for Proposed Initiative 2001-02 #43 ,46 P.3d
438, 442 (Colo. 2002).

Eliminating a key feature of the initiative from the title alone is a fatal defect
if that omission may cause confusion and mislead voters about what the initiative
actually proposes. Id.; see also, In re Ballot Title 1997-1998 #62,961 P.2d 1077 at
1082. The Board is not precluded from adopting language which explains to the
signers of a petition and the voter how the initiative fits in the context of existing
law, even though the specific language is not found in the text of the proposed
initiative. In re Title Pertaining to Sale of Table Wine in Grocery Stores, 646 P.2d
916 (Colo. 1982).

The Court has stated that it will “characterize the proposal sufficiently to
enable review of the Title Board’s action.” In re Initiative Sor 1999-2000 #258(4),
4 P.3d 1094, 1098 (Colo. 2000) (citing In re Ballot Title 1999-2000 # # 245() &
245(g), 1 P.3d 739, 743 (Colo. 2000)). This Court must examine “an initiative to
determine whether or not the constitutional prohibition against initiative proposals

containing multiple subjects has been violated.” In re Initiative #3 0,959 P.2d 822,

11



825 (Colo. 1998). Titles must “unambiguously state the principle of the provision
sought to be added, amended or repealed.” In re Title, Ballot and Submission
Clause, and Summary for 1999-2000 # 258(4), 4 P.3d at 1098 (Colo. 2000)
(quoting In re Ballot Title 1999-2000 # 104, 987 P.2d 249, 254 (Colo. 1999)).

A.  The Ballot Title is Misleading because it Does Not Clearly State it
is Eliminating the “At Will” Employment Doctrine

The at-will employment doctrine has existed since before the United States
was an independent country. It has existed in Colorado since territorial times.
Such an enormous change in Colorado law should be clearly revealed in the Title.
The failure of the Title to say “elimination of at-will employment” alone is grounds
to reverse. Under Proposed Initiative 2001-02 #43, and Ballot Title 1997-1998
#62 the title fails because it does not reveal this key feature of the Initiative.

B.  The Ballot Title is Misleading Because it Does Not State it is
Eliminating the Fundamental Right to Contract

The title, ballot title and submission clause fail to express the fact that the
Initiative unconstitutionally affects existing contracts, eliminating the rights of
employers to terminate existing employees for reasons sufficient to the employer,
even if it is not “just cause” in the eyes of the labor unions promoting the Initiative.

The Fourteenth Amendment to the United States Constitution prohibits the states

12



from entering laws which impair obligations of contract. See U.S. Trust Co. of
New York v. New Jersey, 431 U.S. 1, 97 S.Ct. 1505, 52 L.Ed.2d 92 (1977).

In determining whether the law violates the contracts clause, a multi-step
analysis is followed. First, the court must determine if the law has the effect on
impairing contracts. If so, the court must determine if it is impairing a state’s own
obligation or impairing a private contract. A state may enact a law which impairs
its own existing contracts only if it is a reasonable and necessary to serve an
important public purpose. See id.

In this case, there is no exception under the Initiative for existing contracts.
That means the Initiative is affecting existing contracts in violation of existing
constitutional rights of employers, but this is not revealed in the Title, Again,
under Proposed Initiative 2001-02 #43, and Ballot Title 1997-1998 #62, both
supra, the title fails because it does not reveal this key feature of the Initiative.

C.  The Title, Ballot Title and Submission Clause Contain an
Impermissible Catch Phrase, “Just Cause”

The Title uses the impermissible catch phrase of “just cause” that is likely to
mislead the voters because it has an accepted meaning that does not reflect the
content of the Initiative. As noted above, for example, “just cause” has already

been determined in this exact same context (grounds to terminate an employee) to

13



include grossly immoral conduct, yet this Initiative would not allow termination
for that reason.

“It 1s helpful to recall that voters place primary, if not absolute, reliance
upon the board’s product when deciding whether to support or oppose proposed
initiatives. . . . . Recognizing the profound influence such language could have on
voters, this court has steadfastly prohibited the use of ‘catch phrases’ when words
chosen by the board in drafting titles have suggested particular meanings of a
proposal rather than merely summarizing its contents.” In re Proposed Initiative
Concerning Drinking Age in Colo., 691 P.2d 1127, 1134 (Colo. 1984) (Kirshbaum,
J. dissenting).

“A ‘catch phrase’ consists of ‘words which could form the basis of a slogan
for use by those who expect to carry out a campaign for or against an initiated
constitutional amendment.’” In re Proposed Initiative Designated “Governmental
Business”, 875 P.2d 871, 876 (Colo. 1994) (“Governmental Business™).
“Evaluating whether particular words constitute a slogan or catch phrase must be
made in the context of contemporary public debate.” Id. (citing In re Workers
Comp Initiative, 850 P.2d 144, 147 (Colo. 1993)).

Governmental Business disallowed the inclusion of the catch phrases

“consumer protection” and “open government,” in spite of that fact that those

14



phrases were included in the Initiative itself. The Court concluded that they could
form the basis of slogans for use in a campaign favoring the Initiative, which
imposed tort liability on governmental business activities intended for consumer
protection, tax liability on governmental business activities, and restriction of
governmental lobbying. See id. at 875.
In considering the phrases, the Court decided that:

[g]iven the negative implication of “closed government,”

it is clear that the phrase “open government” could be

used as a slogan for proponents of the Initiative. . . .

Similarly, the phrase ‘consumer protection’ could be

used as a slogan by those supporting the Initiative. As

used in contemporary public debate, ‘consumer

protection’ encompasses issues pertaining to the safety of

goods and services, the assurance that those goods and

services comport with governmental standards, and the

absence of fraud in labeling and advertising.
Id. at 876; see also, Matter of Title, Ballot Title, Submission Clause, and Summary,
Adopted April 4th, 1990, Pertaining to the Proposed Initiative on Surface Mining,
797 P.2d 1275, 1281 (Colo. 1990) (holding that the title, which included words
surface mining project “may scar the land,” was fair and accurate because repeated
operative language of proposed amendment).

Here, “just cause” is clearly such a catch phrase, designed to gather support

without contributing to understanding. Had the proponents of the Initiative

provided a neutral term for their newly-created limited grounds for termination,

15



that might have been acceptable, but they did not. They instead used a well-known

term in a manner different than it is commonly understood. Certainly as many

voters are likely to be as blindly in favor of “just cause” as would have been in

favor of “consumer protection” and “open government.”

CONCLUSION

Petitioner respectfully requests that this Court reverse the State Title Board’s

action and to direct the Board to strike the title and return the Initiative to its

proponents.

Respectfully submitted this 29" day of April, 2008.

Petitioner’s Address:

1445 Market Street
Denver, CO 80202

FAIRFIELD AND WOODS, P.C.

A

DouglasT- Friednash,/#18128
John M. Tanner, # 16233
Susan F. Fisher, #33174
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Be it enacted by the Pech?f o§¥%l§rare of Colorado:

SECTION 1. Article XVIII of the constitution of the state of Colorado is amended BY THE
ADDITION OF A NEW SECTION to read:

Section 13. _ Just cause for employee discharge or suspension. (1) AN EMPLOYEE MAY BE
DISCHARGED OR SUSPENDED ONLY IF HIS OR HER EMPLOYER HAS FIRST ESTABLISHELD JUST CAUSE
FOR THE DISCHARGE OR SUSPENSION,

2) FOR PURPOSES OF THIS SECTION:
{(a) "JUST CAUSE" MEANS:

(D) INCOMPETENCE;

(Il)  SUBSTANDARD PERFORMANCE OF ASSIGNED JOB DUTIES;

(III) NEGLECT OF ASSIGNED JOB DUTIES;

(IV)  REPEATED VIOLATIONS OF THE EMPLOYER'S WRITTEN POLICIES AND PROCEDURES
RELATING TO JOB PERFORMANCE;

(V)  GROSS INSUBORDINATION THAT AFFECTS JOB PERFORMANCE;

(VI)  WILLFUL MISCONDUCT THAT AFFECTS JOB PERFORMANCE;

(VI[) CONVICTION OF A CRIME INVOLVING MORAL TURPITUDE;

(VIII) FILING OF BANKRUPTCY BY THE EMPLOYER; OR

(IX) DISCHARGE OR SUSPENSION DUE TO SPECIFIC ECONOMIC CIRCUMSTANCES THAT
DIRECTLY AND ADVERSELY AFFECT THE EMPLOYER AND ARE DOCUMENTED BY THE EMPLOYER,
PURSUANT TO SUBSECTION (3) OF THIS SECTION.

(b) "EMPLOYEE" MEANS ANY NATURAL PERSON WHO:

1y HAS WORKED AS A FULL-TIME EMPLOYEE FOR AT LEAST SIX CONSECUTIVE MONTHS
FOR /. PRIVATE SECTOR EMPLOYER; AND

(II) IS NOT COVERED BY A BONA FIDE COLLECTIVE BARGAINING AGREEMENT WHICH
CONTAINS A PROVISION THAT REQUIRES JUST CAUSE FOR DISCHARGE AND SUSPENSION FROM
EMPLOYMENT.

(c) "EMPLOYER" MEANS ANY BUSINESS ENTITY THAT EMPLOYS AT LEAST TWENTY
FULL-TIME EMPLOYEES IN COLORADOQ. "EMPLOYER" EXCLUDES:

(I) ANY GOVERNMENTAL ENTITY; OR

(IT) ANY NONPROFIT UNINCORPORATED ASSCCIATION OR ANY NONPROFIT CORPORATION,
INCLUDING ANY CHARITABLE ORGANIZATION OR FOUNDATION EXEMPT FROM FEDERAL TAXATION
UNDER SECTION 501(C) OF THE "INTERNAL REVENUE CODE OF 1986", AS AMENDED, THAT EMPLOYS
LESS THAN ONE THOUSAND EMPLOYEES.
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{d) “GOVERNMENTAL ENTITY" MEANS ANY AGENCY OR DEPARTMENT OF FEDERAL,
STATE, OR LOCAL GOVERNMENT, INCLUDING BUT NOT LIMITED TO ANY BOARD, COMMISSION,
BUREAU, COMMITTEE, COUNCIL, AUTHORITY, INSTITUTION OF HIGHER EDUCATION, POLITICAL
SUBDIVISION, OR OTHER UNIT OF THE EXECUTIVE, LEGISLATIVE, OR JUDICIAL BRANCHES OF THE
STATE, ANY CITY, COUNTY, CITY AND COUNTY, TOWN, OR OTHER UNIT OF THE EXECUTIVE,
LEGISLATIVE, OR JUDICIAL BRANCHES THEREQF; ANY SPECIAL DISTRICT, SCHOOL DISTRICT. LOCAL
IMPROVEMENT DISTRICT, OR SPECIAL TAXING DISTRICT AT THE STATE OR LOCAL LEVELS OF
GOVERNMENT; ANY "ENTERPRISE" AS DEFINED IN SECTION 20 OF ARTICLE X OF THE COLORADO
CONSTITUTION; OR ANY OTHER KIND OF MUNICIPAL, PUBLIC, OR QUASI-PUBLIC CORFORATION,

3) AN EMPLOYER SHALL PROVIDE AN EMPLOYEE WHO HAS BEEN DISCHARGED OR SUSPENDED
WITH THE EMPLOYER'S WRITTEN DOCUMENTATION OF THE JUST CAUSE USED TO JUSTIFY SUCH
DISCHARGE OR SUSPENSION.

4) (a) ANY EMPLOYEE WHO BELIEVES HE OR SHE WAS DISCHARGED OR SUSPENDED WITHOUT
JUST CAUSE MAY, WITHIN ONE HUNDRED EIGHTY DAYS AFTER NOTIFICATION OF THE DISCHARGE OR
SUSPENSION, FILE A CIVIL ACTION IN STATE DISTRICT COURT. IF THE DISCHARGE OR SUSPENSION IS
HELD TO HAVE BEEN WRONGFUL UNDER THE PROVISIONS OF THIS SECTION, THE COURT SHALL, AT
ITS DISCRETION, AWARD THE EMPLOYEE REINSTATEMENT IN HIS OR HER FORMER JOB, BACK WAGES,
DAMAGES, OR ANY COMBINATION THEREOF,

{(b) IN ADDITION TO ANY AWARD MADE PURSUANT TO THIS SUBSECTION (4), THE COURT
MAY ALSO AWARD ATTORNEY FEES TO THE PREVAILING PARTY.

(c) THE DECISION OF THE DISTRICT COURT MAY BE APPEALED TO THE COLORADO COURT OF
APPEALS AND THE COLORADO SUPREME COURT AS PERMITTED UNDER THE COLORADO RULES OF
CIVIL PROCEDURE.

(5 THE GENERAL ASSEMBLY MAY ENACT LEGISLATION TO FACILITATE THE PGRPOSES OF THIS
SECTION.

(6) THIS SECTION SHALL BECOME EFFECTIVE UPON PROCLAMATION OF THE GOVERNOR
REGARDING THE VOTES CAST ON THIS AMENDMENT.
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Ballot Title Setting Board

Proposed Initiative 2007-2008 #76"
The title as designated and fixed by the Board is as follows:

An amendment to the Colorado constitution concerning cause for employee
discharge or suspension, and, in connection therewith, requiring an employer to establish
and document just cause for the discharge or suspension of a full-time employee; defining
“just cause” to mean specified types of employee misconduct and substandard job
performance, the filing of bankruptcy by the employer, or documented economic
circumstances that directly and adversely affect the employer; exempting from the just
cause requirement business entities that employ fewer than twenty employees, nonprofit
organizations that employ fewer than one thousand employees, governmental entities, and
employees who are cavered by a collective bargaining agreement that requires just cause
for discharge or suspension; allowing an employee who believes he or she was discharged
or suspended without just cause to file a civil action in state district court; allowing a court
that finds an employee’s discharge or suspension to be in violation of this amendment to
award reinstatement in the employee's former job, back wages, damages, or any
combination thereof; and allowing the court to award attorneys fees to the prevailing party.

The ballot title and submission clause as designated and fixed by the Board is as follows:

Shall there be an amendment to the Colorado constitution concerning cause for
employee discharge or suspension, and, in connection therewith, requiring an employer to
establish and document just cause for the discharge or suspension of a full-time employee;
defining “just cause” to mean specified types of employee misconduct and substandard job
performance, the filing of bankruptcy by the employer, or documented economic
circumstances that directly and adversely affect the employer; exempting from the just
cause requirement business entities that employ fewer than twenty employees, nonprofit
organizations that employ fewer than one thousand employees, governmental entities, and
employees who are covered by a collective bargaining agreement that requires just cause
for discharge or suspension; allowing an employee who believes he or she was discharged
or suspended without just cause to file a civil action in state district court; allowing a court
that finds an employee’s discharge or suspension to be in violation of this amendment to
award reinstatement in the employee's former job, back wages, damages, or any
combination thereof; and allowing the court to award attorneys fees to the prevailing party?

! Unofficially captioned “Just Cause for Employee Discharge or Suspension” by legistative staff for tracking
purposes. Such caption is not part of the titles set by the Board.
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Hearing March 19, 2008:
Single subject approved; staff draft amended; titles set.
Hearing adjourned 4:36 p.m.

Hearing April 2, 2008:

Motion for Rehearing granted in part to the extent Board amended titles; denied in all
other respects.

Hearing adjourned 3:40 p.m.
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INITIATIVE TITLE SETTING REVIEW BOARD
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Initiative Tille Setting Revicw Board Hearing

Initiative 76

Page 4

1 don't knoy how full-time employees ore H
defined or pari-time employees, 1dan't know il you
@an ged around this by having a 39-hour employec
imstond of 0 40-hour employee. Somebody wha's been
working there less 1ban six months also it docsn't
apply to.

And when you rend The Gitle, and PlE get to
this in o secand, the title doesn't delincate what kind
of cplaymment relationship this appliex 1o, ned ) think
it needs in, And we con get to thot an the next aspecr [
of it, but clearly peaple are going to be surprisad by
who this applics to.

My undersianding is thmt it bos alsg exempted H
oul by fde collective bargaining agresments. [
don't know what constitules & bons ide collective
burgrining agresment. That's niot in the ritde. It
doesn't explain whal “just cause® is in this bil)
title, end it docm't really go into the process for
chnllenging the termination period,

You knaw, [ think the differnt
single-subject picce comes inla is that it's relaled to
just @use for employer discharge or suspension.
Agnln, it's o very brond tile for what is actually
encampassed by it, it 4 o much more rmaw grouping of |-
scenarnios where this actually npplies 1 il 1 think

e —

3/19/2008
Page 2
1 PROCEEDINGS 1
2 MR. HOBBS: Lzt's go ahead ond resume then, 2
3 Thetimeis 3:22 p.m. The next itesm an our agenda{s | 3
4 2007-2008 #76, fust Cause for Employes Discharge ar | 4
5 Suspension, 5
] Mr. Grueskin, I trink you, likewisc, are ]
7 epresenling proponents here, Perhaps we could see if | 7
8 therc are any — well, if you have any gencrnl comments | 8
9 arifthere’s questions from the Board, 9
10 MR. GCRUESKIN: Mr. Chairman, this isa 10
Il version of #62 that the Baard has nlready had some n
12 extensive proceedings on 12
13 I believe Lhat whal this measure doss i 13
14 clorifies eertnin things that were mayhe relegniad to i4
15 |nterpreiotion by making them elear, And in that i3
16 regard, it makes it clear that governmental employees | 16
17 are not subject to these provisions; it makes it clear 17
18 that — 1 don'l remember the ather specifics that we 18
19 took care of that were ol concem with the Band. 1 19
20 reeal) that govemmental lssue being the primary one, | 20
2}  and we've expanded some definitions to provide thet | 21
22 kind of clarity. But by end large, this is 2 mesire 22
23  ihat proposes @ jusd eause requirement for employment | 23
24 actions, basically. 24
15 MR. HOBBS: Thank you. 25
Puge 3
I Arc there my guestions for Mr, Grueskin? 1
] If nat, then let's twm 16 the question of 1
3 whether the measure complies with the single-subject | '3
4 requiremenL 4
5 Mr, Friednash, you're signed up. Would you 5
6 [ike lo camment on the single-subject issue? [
7 MR. FRIEDNASH: Yes, Thank yo, 7
B Good pftzmaan. Doug Friednash of Fairfield ]
9  and Woods. 9
10 This measure oppears Lo be somewhat of b 10
11 cleanup of the piher just cause inilintive that you've "
12 olready heard, T'm not cletr on whal the purposs of 12
13 this measurc is, but it cleady will elimingde at-will 13
14 emplayment to certain cranomic relationships; it 14
15 appears to apply 1o centain emplayers, o private 15
16 employer that has 20 &y more employess where the I6
17 employess have worked for conseeutive six monthaand | 17
18  that are fuli-time employees. Lt clearly applies to I8
19 those situntions. 19
0 It does not apply to govarnmental enlities; 20
21 it's unclear what nonprofit corporntians it applies to 21
22 or doesn't apply te, pari-time croployess; and T don't rl
23 know what — ngain, this goes in the Colorsda px]
24 constitution sa this is not something that the 24
25 legislaiure can fix. 5

Page 5

when you deal with constitutional rights and how
cevinin things are spplied by them, whether you haven
right to controct, T understand that — and [ think you
need clarilicotion today,

Tknow it's been tsserted, [ believe in (he
review and comment mecting, thal employers would still
have the right to cantract with employees and waive
these palicles, [ think thet's probably void against
palicy. But these ure constitutional pieces that [
think creale seperate subjects that are different in
terms of how it applles and the constitulional impact
of these measuren,

Bul the next piece, which I hink is cven
more profound, is the et that this — the bill tille
is misleading. It's going te be very confusing, and |
think volers will be really surprised 1 lenm how this
ectunliy opplies. And { think those ere some of the
fundamental problems with this measure,

MR. HOBBS: Thank you.

Let me ask, | mean, you did — you did
identify a number of questions ohout the measure — |
mean, questions about how o intarpret specific nspesls
of the measure. 11 wusn't chear to me exoctly what i
your single-subject objection is, 15 It — con you
either idenlify the differcnt subjects hnt you sec, ar

pE——
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Poge 6 Pape B |:
| are you gaying insiead that the measure is simply so standard; and il alsa gives enployess a cause ofaction [
2 unclear that it's impossible to identify v single ugainst un employer who does a discharge or suspension
3 subject? without esiohlishing just ceuse, But all these seemn,
4 MR FRIEDNASH: I thind thal's — il's the Lo me, to b germane Lo the subject, and 1 think there
5 latter, jt's $o uncleur that it's vicually impossible is u single suhject,
6 ta identify what that subject is. And 'm niso — [ nlso coneur that [ don'
T MR, HOBBS: Thank you. feel that thig L& o messure [ — that il rises (o the
8 Are there questians for Mr. Friednash? level of where it is 5o nooundersiandable (ot the

e

5 MR. FRIEDNASH: Thank you. Board can't st a fiflo for it [
10 MR. HOBBS: Is thero znyboedy else wheo would MR. HOBBS: Is there 2 motian on the :
11 like ta testify on the question of whether the meanure singte — [l go nhead and mave that the Boerd find i
12 complies with the single-subject requirement? that the mensure commprises a single subject mnd proceed |;
13 Scring none, 1} tumn o Baard discussion on to set a litle,

14 Ul issue MR, DOMENICO: Il sccond that motion.

15 MR. DOMENICO: Well, this scems 10 have MR. HOBBS: Any further discuesion? Ifnot, |,
16 addressed mast of — il'T romember correcily, we all all those in favor sy oye,

17 voted the previous verzion of this was o single Aye,

MR, CARTIN: Aye

MR. DOMENICO: Aye

MR. HOBBS: All thase apposed no.
That motian canies 3-0. i
Then ler's urn ta the saF draft. And

{8 subject. 1Fenything, I think this iy — because it

19 cleamn up some of the poteniinl implications tial were
20 suggested to be sdditional subjects, such as creation
21 of this mediotion or arbitration reginte and affecting
22  the civil service system. Those have been cleared up,

Dy ——

r——

23 ! think, in this versian.
24 The only potential concern that [ — that |
25 still heve ig this right to contract issue, which 1 do

RN MY Y R SR G s oSS S o m B hawy -

Ms. Gomez, is displaying the siaff draft on the screen
in the room
M, Grueskin, have you had on oppariunily {0

g——gr==r

Page 7 Page 9
I wish the measure would gay onc wey or the other, 1 look at the staff' draft and do you have any comments? |
2 whether people could contract zround this. St the 2 MR. GRUESKIN: I'd like 1o share niy writien f
3 fact that it docsn't i not, Lo me, enough to make il 3 comments with you, Mr. Chainman, H
4 sounclear as to be impossible 1o set 0 Hile for, ity 4 MR. DOMENICO: Thamks. I
5 justone of thase things Lhat will have 1o bo worked 5 MR GRUESKIN: And, frankly, es I pondered |5
6 outin litigttion or perhaps implementing kegisiotion. G  this a litile bit, I'm not really sure that I'm ;
7 And so I'm preity comfortable wilh this as a single 7 prepared to defend one of them. I think that the Board |
8 subject. B mmdea different change thot I'd like to explain. !
9 MR. HOBBS: And I think ) wm loa. [ think 9 On lines 2 and 3, ! think the allusiens (o f
10 Mr. Fricdnush did identify some questions, But, a5 10 several definitions ore not nearly as importent as the
11 Mr. Domenica said, [ don't see them os questions Lhat 1t substance of thase definitions. Specifically, it scems
12 supgest the measure is 5o unclenr thar we oot ket 2 12 tome that the Innguage thet Fve inseried an lincg 5,
13 title, [ think there Is n single subject here. Sol 13 6, and 7 specify thase exemptions thet apply bocause of
14 think [ would suppart the measure with respest lo 14  the definitions necessarily than the fact that you hove
15 single auby)ect, 15 (o-have 20 enployees, if you're nonprofit you have lo
16 MR. CARTIN: Yeah, I'd ogree with that, 16 have more than 1000, and governmental entities are
17 Mr. Chelrman. [t seems Lo me that one way of [ooking | 17 excmpled,
[8 ol the overnll purpose of the msure is it's 1o 18 | suppoase you could also imclude the, you
19 prohibit on emplayer from dischorging or suspending an } 19 know, non-full-time or part-lime arployees and the
20 cmployee withoul fiest csiablishing just couse for the 20 emplayees covercd by @ bana fide collective bargaining
2| discharge ar suspension. That seemits, to me, ta be the 2) sgreement. It just seemed g me thal you're getting o
12 overall purpose of the measure, 21 little long there. But I'm cartolnly not edverss o if
n A couple of the ouleormes 1 tiink that we've 23 odding that level of detail. i
34 tolked about here s that it does inpact employment ol |24 The ane change for which T have to spologize. ||
35 will for ploces rr! whnt:s kind of a Just m_u:ei 25  to the Board 1s on line B where [ say "defining just ;
3 (Pages 6ta 9)
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Page 10 Page 12 3
| cause." Aalrecall naw, that issue cama up in 1  here. Because {¢'s n consritutions] amendment, my fear [
2 connection with #62 and the Board felt that therewag | 2 is that the Courtx will look ot the plain language off I
J  some description of %jusi cowse” that was more 3 thir and not olfow cmployers to contract with employess |1
4 sppropriate. P'm— 1 think it Telated to substandard 4 beeause it would be agninst public palicy end it wasn't i
5 job perfurmance end then o couple of the conditions | 5 provided for in this. And [ think that is o fstal ;
6 that ore specified at the end of the defimtion. [ 6 cmor to this, {
7 would cortainly have no problem using that model. 7 MR, HOBBS: Thank you. i
] [ would note, only for the Board, thel the ] [s there enybody else who would like to ?
9  last clement has changed comewhat. [tsnolongera | 9 comoent on the staff drakt or the suggestions made by |
10 pereenlage culoff, bul it is, in fect, & factor that 10 Mr. Grueskin?
11 rclates ta specific economic circumstances that 11 ‘Then Il b to Board disrussion.
12 dinectly erd affect — directly and adversely affect 12 Ms. Gamez, I think, hes startad incorporeting g
13 Lhe employer. So thel probebly would need to be 13 into the staff draft on the screen the choges rnde— |}
14  twenlsed some. 14 or suggested by Mr. Grueskin, and T think that would be ;
15 But I think other thon that the staff draft 15 agood starting point, | guess I would ~ unless i
16 islargely fine end would suggest — ob, I've stricken, | 16 there’s mn chjection from & Baard member, [ would [ike i
17 onlines 11 and 12, the refereace 1o the right of 17  far her 1o go shewd and incarporote those so that we [
18  appeal which, in eddition to the mediation issue, was | 18 could lake & Jook ot that thase and discuss thase. !
19 one that came up last tie. While the right of appeal | 19 [ would mspgest not — unless ancther Baard ’
20 is expressly in there, it docsn't atrike me s a 20 membcr wants to do this, 1 would iggest not :
21 central provizion, That's why 've stricken it, It 3]  incorparating the phrse "defining jusi cause™ becouge [
22 jist duesn't — | cont imagine that people would be 22 T think [ would like lo propose providing more there :
23 suiprised that there's o right of nppeal frema 2 like wedid for #63, 1
24 district courl ectian. 24 MR. DOMENICO: Ingree. A I aetually woutd |
25 MR. HOBBS: Thank you. 25 recommend putting il earlier in (he title (oo,
Page 11 Page 13 |§
I 1 do like thesc changes gencrally, end { also 1 MR. HOBBS: In the cose ol 62, we pul il I
2 would like lo include sumething ebaut the definilion of | 2 righ niter the prohiblion thot begins on fine 9 — or :
3 “just cause™ as we did in the case with #62. So ot 3 line3, [mean, as { rcnll E
4 some appropriate time, {'(l probably offer that molion. | 4 MR. DOMENICO: Yeah [wnuid puliton fine
5 Bull think, in gencral, it's helpful to climinate fram 5 4 justofler we say "eslahfshed jist couse™ And then ,
6 the saff draft the language which just sys defining, 6 I would szy “defining just causr® 1 inchde whatever !
7 you lmow, specified lerms. 1 agree with Mr. Greeskin. | 7 we smid before, ndjusted, of course, for the slightly i
8 I don't think we need to say that the decisions can be 8 different language. H
9 oppealed. 9 MR. HOBES: | think thats consistent will 1
10 But, M. Friednash, would you like to comment | 10 what we did on#62. And T think I have n proposal when
11 onthe staff draft or Mr. Grucskin's suggesied changes? | 11 Ma. Gomez iaready. T think she's still got o couplie
12 MR FRIEDNASH: Yeah. Thenk youw 12 of more changes (o ke b incorporaic Mr. Grueskin's H
13 1 think the mone detail the better. [ think 13 suppestions. ;
14 it makes ponse, [ think his changes wre nn 14 T guess thew Il — a5 Mr. Domenica
15 improvernent. | da think it should indicate thar they 15 suggesied, then in line 4, before the word “requiring,” H
16 need to be there within six consezulive moatha. 1 16 oller the semicolon, inzert *definlng, quote, just i
17 they're full-time employees, | think the change with 17 coune, end quate, to mean specified typet of employe: H
18 rogand to just cause is impertont because otherwise 1B misconduct amd substandard |oh performance, comma® |,
19 *just cause” is somewhat of a catchphmse. And I think { 19 MS. GOMEZ: And what was thar? q
10 Identifying, you knmw, the economic clreymslances, 20 MR HOBBS: "Subslondard job perfonmance, 1
21 particulorly as found wilhin the scope of just cause, 21 commi, the filing of bankuptcy by the employer, comom,
12 g helpful to the voter. 22 or" — heres where it will be a liltke di fTeren so
pi] Aguin, a fundomental problem is the issue of 23 this my luke soimie palishing — "or documented econormic
24 the right ta contract, whethier or not it's their intent 24 cicumstances that directly and adversely afTect the
25 to cllow thol. In either cvent, it's not nddressed 25 cmployer, semicalon,” |
4 (Pages 10 to §3)
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Page 14 Page 16 |;
[} MR. DOMENICO: Brilliant. 1 and (TT), [ think you'd have to sxy someathing lilke
2 MR. HOBBS: Thaak you. 2 "prohibiling the discharge or suspensian of on employes Ji
k| And if that doesn’t match -- okay, I'm 3 who has been o full-fime empleyer for at sl six
4 gening affirmatlve nods from Mr. Grueskin, 4 vemsecutive manths and is not covered by a bona fide ]
5 And if — again, Ma, Gomez, I think, kas 5 collective borgnining ngrezment,” ]
G Incorporoied the other suggestions of Mr. Grueskin. I | 6 [ think you start gerting into a bit of 2 l
7 don't think | heve any olher chanpes. 7 mess il you do much more than that, "Full-time® scemed ‘
8 Mr. Domettica? B casy enough to Include that it may not beo problem. 1 |
9 MR, DOMENICC: [ have a couple of litile 9 just bring thal up for discussion. i
10 things, not related really 1o what we've jusi gone 10 MR HOBBRS: Idon't have eny strong feelings d
11  tlrough, but -~ 30 if we're ready to kind of move an, 1 sbout it anc way or the other, | agree that il would
12 MR. HOBBS: Maybe we'll just do it — just 12 be fhirly cisy to say full-ome. You koow, we stert Lo
11 [or the toke of efficiency, jusl keep golng ond at some | 13 get Into more details that [ don't know that we need to
14 point do = motion lo adopt these changes. 14 caver, Youknow, | just dan't feel strongly about it
15 MR DOMENICO: Yegh, All right. Well, the | J5 one way or the other.
165 aimplest is, since Mr. Gessleris not haz o be a 1 MR. DOMENICO: Yenh, 1mesn, T suppase that
[7 grammarien, | think on lines B and 9 instead ol "less* | 17 the itk os it is, fulfilla our duty, but [ don't
18 il ghwsuld be "fawer® in both cases. I8 Imow if we could do o slightly better Job by making it
19 Maving on to slightly more complex issues, 19 a litthe bil more detailed. Whether thase limitations
20 On lineg 3 ond 4, is il rcally neeessary to say "by on 20  an the employees that this opplics Lo is motcris! is
2] cmployer™? 1 mean, who else can discharge or suspend | 21 just really sort of hord for me to judge.
22 an employre? 2 [ mean, 1 guess | could soo some individuals '
13 MR. HOBBS: Makes samselomeudropthat |13 et there who are part-lime employzes or whe would nat
24 MR. DOMENICO: The other way to write il 24 be cavered by this voting for it and then mayhe being
25 might be, if you want to make it clear that this i 25  gurpriscd thal — whent it paaseq that |t doesn't epply
Pege 15 Page 17
1 kind of imposing something on employers, would be 1 tothem On the other hand, I can sort of see people
1 “prohibiting employcrs fiom discharging or suspending | 2 who could vole ogainst il because they ink il's too | [
3 onamployee” Either of thase weuld be en improvenrent, | 3 broad end ehould include some [imitations like are, in |;
4 Lihink. 4 fact, included. i
5 MR. HOBBS: | ngree. | don't haven 5 So there may be kind of, an both sides of the
§ preference betwemn the two. . 6 equation, 8 sense thal there’s — that there's 1
7 MR. BOMENICO: Wel), [ would protmbly just 7 something missing there, but 1 don't know how o~ |.
8 dclele it then, the three words *by on comployer.” 8 whether it really rises to the level of materiality,
9 MR. HOBBS: 1 support that. 9 Probably not encugh thet | would vole against it if it
19 MR CARTIN: Me loo. 10 didn't include same of that. But [ jusi missfasa
n MR. DOMENICO: The only oiher comment Thad | 11 passibility. :
12 was in responee lo an iesum chat M, Grueskin nenaally | 12 MR. CARTIN: And1— [ guess | nppreciale  |;
13 ralsed o little bit hinself and Mr. Friednash olso 13 ymur mising it and getting it out there an the table
14 mentioned, which ia whether we need to explain that 14 because I, too, & nol sure that it rises to the level
15 this only applies ta certuin emplayees, full-time 15 of malerislity. Tguess at (his point I'm comfortable |
16 amployess who have been cmployed for et least six 16 wilh not gaing ta (hat level of detail, but 1 f
17 conseculive months. 17 eppreciale tha discussion. . i
I8 I'm nol sare — | mean, we could prefty 18 MR. HOBBS: Yeah, I think m olay with the |
19 easily include the full-lime concept slmply by, on llne 19 way itis. I'm probobly — would be most persuaded |3
20 3, In front of on — change "an” | guess o "a* 20 obout edding "full-time" in there, but | think I'm ~ 1 !
21 full4ime employee would be p preity suecine! way of 21 think I'm okay with iL ag is. I
22 including the full-lime concopt, if we think il's n [ guess I —~ do you have onother suggestion?
2} ngecssary. 23 MR, DOMENICO: No, that's all ['ve — ol
24 IM we wanled to inchude both of those 24 DPvegol
25 that are In, I guess, (b){1) — ar just (b)T) 5 MR. HOBBS; 1'd like 10 raise the question of
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! whether we need lhe last clouse that says "autharizing | 1 “conccming just cause for aclion ogainst o ermployes i
2 the generul assembly to enact legislation 1o fucilitate | 2 by.m employer.® When [ looked ot thot agnin — and | l
3 the purpases of this emendment.” [ frequenty don't 3 know — it's my recollection that Lhal is the stalement i
4 remember very clearly our precedend on things, butis | 4 of the single subjeet for G2 i
5 that really helplul or necessary to point oul? Isite H And to cul to the chase, whal [ wondamd wes i
6 significant fenture? 6  whether ar not it would be clearer |o simply state an 1
7 MR CARTIN: I think we've left it out in the 7 ocqurete — and am securnte satesient of tic single 1
B pasi when that type of a statement has been included, | B subject 1o — instend of saying “just cause For cetion 1
9 Soif you wented to delete iL 9 ggainst un employes by an emplayes,” basically move the !
10 MR HOBBS: You know what, 1think we've | 10 language that sppears on lims J and 4 upand sp—up~ f
Ll usually left it out, although I just noticed, having {1 Lo the sinterment of the single subjeci, |
12 just snid that, in #62 we did keep il in. Maybe weare | 12 So it woul say, *An amendment in the [
13 perfecily inconsisient, but [ just — again, it doesn't 13 Colarda censtilution concerning o prohibitian on the ]
14 seem like anything that would be toa surprising. 14 discharge ar suspension of on employes uniess the N
15 T think that would be tie generul mle of a 15 cmployer hos fret estabished just covse,” ond then
16 constilutional arendment, that the legislature con fill | 16 "and concemling® — “und, in connection tharewlth,*
17 in gaps and facilitate the purposes of a constilutiona! | 17 defining “just cause™ to men specified types of
18 omendment. I guess Ul — just for the sake of 18  employee misconducl.
19 discussion, I would suggest thet we drop that phrase. | 19 T just wanied to put that out there for Board
20 MR. CARTIN: Il move that suggestion. 20 discusslon because when I looked nt *conceming just :
21 MR. HOBBS: And then I'll - I'l second 2] causeof an action ageinst en enployes by an enplayer, ]'
22 hat, 22 you know, ta me, that didn't send n mevsage about i
3 And then we would need to insert an "pnd,” 23 discherge or suspension. And I know we'd have :
24 MS. GOMEZ: Am [ delcting this whole thing? | 24  dischorge or suspension in the tithe, but il we ever i
25 MR. HOBBS: Yes, delele thal, And then I'm |25 got lo the — you know, if the Board wonled 1o even
Poge 19 Poge 21 {j
| not sure where the “and” goes theri, but preceding the 1 kind of address the supgestion, [ guess I'd advocate
2 last rermining clmse. 2 that it would be apprapriate 1o go ohead snd have thar |;
3 MR. CARTIN: Ling 13, preceding "altowing™? 3 conjunctive there. Thal's my suggestion. ]
4 MR. HOBBS: Yeah, just before the lost — 4 MR. DOMENICO: Well, o begin with, T think |;
5 yeah. Yex, { think that would be al the end of line 12 5 this is the single subject we had in 62, but [ think
G ond beginning of line 13. Okay. G the langunge in 62 was closer lo what we've got here.
7 Actually, we hoven't done my motions yet, 7 1dom¥ think — I don't think that it gpecilically
8 Mr. Cartin, [ think your moticn was to make that 8 limited itselfin the way this one does. i
9 change, but maybe well just — if you want lo withdraw | 9 My recaltection is that the lead-in in 62 was H
10 your motion — 18 claser to this lunguage and that it said an employer i
] MR CARTIN: I'll withdrow it 11 may not take action egainst the — ndverse ection or
12 MR. HOBBS: — then 'l withdraw the seeond 12 something like that against en emplayee was probably |
13 and have one motian that covers — it saunds like 13 why we used thal language. And sa | don't think we  [§
14 there's sone consensus sa far on the changes thathave | 14 necd (o worry sbout doing samething different here N
15 been made so have one metion thal covers cverything. 15 because my recollection 1s 62 was a little bit !
16 Mr, Cartin? 16 different Tha's the starling point. i
17 MR CARTIN: Did you — I hod onc other item, | 17 The specific suggestion you made, I'm not |
18 Mr. Chair, Do you wanl to lalk abaut that now, ordid | 18 sure | undersioad It cxactly. But if the suggestion '
19 you went loge = 19 was simply to sy, "An smendment o the Colorado |-
20 MR, HOBBS: Surc. Let's go chead and see il 20 constilulion conceming requiring just cause for® — i,
21 we can dispose of all of the issues. 2 MR, CARTIN: No, it would have been !
2 MR. CARTIN: [ know it's late in the doy and 22 “concoming," and drop down o line 3, "o prohibition t
23 the other two Board members heve been here since 8:30, [ 23 on the dischurge or suspension of un employee unfess |}
24 but [ Just wanled to very quickly revisit the siatement 24 the employer has first estoblished jusi cause® That's [
25 ol the eingle subject In the stall draft, which is 25 il
G (Pages 8 to 21)
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1 MR DOMENICO: |see, Well, thenwegethack | [ reading the subjext that "Just® in that sense is tied ]‘
2 to the smame discussion we just had where [ have a bil 2 inwith the Idea of justice mther than trying to fimit v
3 of a problem stating the singfe subject thet way, thrt 1 for some renson what comes ofier il And so “cause” — i‘
4 is, as a ngun, and then not ol including the action 4 il'you just sny “equsz” in the first part, it avoids
5 that's being taken in that sense ofier the "in 5 thal polentiol trouble. It still vecursiely captunes 1
6 connection therewith® Jangunge. 6 what's going on. H
7 Sa my suggestion is I we're going 1o do 7 It does™t really resolve the rest of your i
8 somaling like that, it should be similar 1o whet we 8  concems, but | do think improves it a litle bit since :
9 did previously. Tt would be something mom Fke, *An 9 we later say — you know, get more specific, [t gels
10 amendment ta the Colorado constifution prohibiting the | 10 much more specific afier the *in connection therewith"
I dischorge or suspersion of an employes by an employer | 11 clause. [ don't know if that docs anything to resolve
12 unless the employer hos first estohlished just couse” 12 the problems yon had, but it was something that |
13 And then I'wovld just go gtrajght through it asis, bul | 13 thought abowut on this end on 62, i
14 then you don't have *in commection therewith,” which 14 MR. HOBBS: 1 think il'we— | would be okay !
15 was the problem last ime. Your problem, mod mine. 15 with remaving the word “just™ so that ifa — the 4
16 MR.CARTIN: Yeah, [ guess [bear you, Aside | 16 expression of lhe single subject ix cause for petion ;
17 [rom that, i'm just wondering if there isn't a betier 17 ogainst an amployoe. i
18 way {0 sfale the single subject than just canse for I8 1 think we probsbly — it is kind of an
{2 actign ogainst an employec by an employer.* 19 awlewand phmse, you know, Betion sgoinst an employee,
20 MR. DOMENTCO: Well - okay. 20 md 1 think we probably got there, at |east speaking
21 MR, CARTIN: That's all. 21 for mysell, because it's discharge or suspension, And
2 MR. DOMENICO: [s the problem thot you have |22 we — agnin, foithful ollegiance lo frying to express e
23 with that the use of netion, thet it's kind of unclear 213 single subject, we shynys risk something when we put o 1
24 what thal means? 24 conjunction in as if thare were twa differcal things. it
25 MR, CARTIN: Yeah. [guess the problem that {25 You kmow, in reality, [ think this is an :
Page 23 Page 25 '
1 Thave with it is that T don't thindk thot it conveys o 1 exemple where discharge or fuspension octually is one i
2 the reader whot the mensure — what the purposc of the | 2 thing. I'm camfarteble with M, that this ia not a H
1 measure Is, what the subject of the measure i os if — 3 violetion of sgle subject, but | think we were simply
4 asitwould il you put up front that it prohibiting 4 wying to improve (he nppearance of the expression of
5 the dischorge or suspension af an employee. 5 the single subject by not including a conjunction.
] Just cause far action ogninst en enrplayes — 6 Yau know, I'm olay with the way it is just
7 you know, I think it worked in 62, it can work hete. 7 because we pretty quickly — it's & very short
8 [Us fine, it's very legal, it's very cloudy — ns 8 stalement where we pretty quickly dien claborate by
9 opposed, would be my argument, to just siating 9 myying what the prohibition is.
10 *prohibiting the discharge or suspension of an emplayze | 10 MR. CARTIN: Okny. :
I unless the employer has first establishod just cause, 1 MR. HOBBS: ! don't know. [ mean, [ - ]
12 because, to me, thit's the single subjeet, 12 MR. CARTIN: Well, | eppreciale iL
13 Butil is late in the day ond I just wansed 13 MR. DOMENICO: What if we chanped
14 toput thal qut there. Because the more ] looked st 14 “concerning” o "rquiring™? That does a little bit, 1
15 “conceming fust cause for eclion against an erployee 15 think, to clarify.
16 by an amployer,” I theught we could do better, 16 MR, HOBBS: You knaw, ngain, my mancem, not
17 MR. DOMENICO: [do think that's a litte bit 17 surprisingly, is once we start using i-n-g, you know,
18 odd. Tihought one thing we could considor is just 18  actions, we might as well just go ahead ond sy "on
19 removing "just” frem that part of it &ince thet's kind 19 ameadment prohibiting the discharge ar suspension of en
20 ofalamofan, I think, and given that ithas two 20 amployee” ond kind of skip over o subject and stute the
21 very different menings, one mezning fir or 2! main thing thal the measure’s doing. But | sort of
22 reasoneble, I guess, and the other one meaning only or | 22 lost that batle Just time sa Fm prepared for the
3 some sort of minlmization of what's coming afier jt. 23 worst om this one,
M If you don't olready knaw what this is about 24 MR, DOMENICO: Well, I mean, | think I
25 and you're not a labor lawyer, you wmay not know thatin | 25 Mr. Cartin said he thaught it would be on improvement ¢
S B T O R e I TR T T I T - b S— DTS Ea oo = |
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] essentinlly ie do that, and | think | agree, Although | in the statute that we follow the rules employed by the
1 if- 2  gencrel assombly. Afthough [ dow't have the tanguage
3 MR. CARTIN: For 737 3 in front of me 20 [ might be misstating that. f
4 MR DOMENICQ: | don't kmow. I con't keep 4 But, in general, we have Iried 1o sd fitles !
5 track of the numbers. 5 like the gen=ral nssembly scty titles fur bills so |
6 MR. CARTIN: The firs one. 6 it — that's just a rebated concem thot | have s '
7 MR. DOMENTICO: My — 1 think oy first 7 we— ifwe start, as 6 regular thing, net following i
B preference would be 1o do what we did on the last one 8§  the convention of snying conceming something, nnd, in §
9 and just skip over bying to use the *conceming/in 9 connection therewith, doing something. Bul it's just 7
10 conrection themwith” language — well, actualty my 10 based an my belicf that thar's a departure from the woy
11 [irsl cholce would be fo go beyond what we did on the 11 the generully nssembly narmally sets titles, which olso
12 tast oncond just say - basically, cut aut cverything 12 is under a single-subject requirement.
13 from "canceming” up to “pralilbiting” on line 3 and 13 MR. DOMENICO: Maybe they shauld start
14 just stert right thore, [think that expresses this 14 following our lead. d
15 hing. ! think lho single subject is in theve, Its 15 MR CARTIN: Well, Mr. Chair, I'd like ta try :
16 right ot in the fronL 16 and advance the ball heve. [ think that Mr. Demenico, [f
17 [ think {he problom we're huving is that what 17 us etways, has ebly articulaled the basis for hls i
18 we wont 10 do — to be clear ond ecvurntz and crpress 18 desire bo be a revolutionary here in connection with
[9  whal's really going on, what we rcally are sying we 19 crafting thesotitles. And in al] seriousness, 1 think i
20 want to do is basieally repent the fiest part of e 2(  that there's a lot there. ]
21 ‘“prohibiting" Janguagz word for word in & noun fomm 2 What I'd like to do Is I'd like to go ahead
22 alter “concemning.® And my paint s that | think we 22 and — and I'm — | don't — currently the "just couse
13 sccamplish everything we're required Lo sccomplish mare | 23 for action against the employee,” in my mind, swiking
24 clearly just by not going (hrough that motian 34 “just" doesn't address any of my concems o= far os
5 And 50 if we just cut cverything nfter 25 that particular phrese poes, i
Page 27 Poge 29 1,
I “consitulion” on line 1 up thraugh *gavernmentol 1 So what I'd like to do is I'd like to mave l
2 cntity” an line 3, we'd ba where we want fobe. We | 2 that the staff draft bo modified, and I think it woold ]
3 wuld have the single subject expressed, althoughnot | 3 behoove us to get the proponents' {eke on thls, losay |}
4 29 anoun a5 we talked obout before, and we wouldbe | 4 “canceming® — is Lo strike "just couse for action
5 accurwicly conveying what's poing on. 5 ngrinst an employee by an employer® and insert “a
[ So that would be my first choice. Thal's 6 prohibition un the discharge or suspension of an
7 beyond even what we did last lime because il gels rid T employeo unless the eployer has first estoblished just
8 ofthe "in connection therewith® language, but [ think 8 cause, comma, and, in connection therewith” and then
9  thal’s — il's beiter withour that langunge il we're 9 dropping down Lo defining "just cause,” invake that ;
10 goiag la go this dircclion. 10 motion up or down., Ard il \hot molion foils, then 1 E
It If we're not going Lo go this directian, [ 11 would proposc gaing back to the language in the siaff |:
12 hink you're better off essentislly just repeating the 12 druft and maving forward with (hot. So that would be |
13 muain action as 2 noun after "conceming® ond thea just | 13 my motion H
14 storting nHl over nnd listing everything, which is sort 14 MR, HOBBS: “Cenceming o prohibition,” ot
15 ofwhat we had up there but we tried lo paraphrase the [ |5 cetem; is that carrect?
16 main action. | would just — if we're going 1o du [6 MR. CARTIN: Right.
17 ihat, ) would get rid of "cause” and leave I 17 MR. HOBBS: I can live with that. | think
I8 othorwise, I'd da this, | mean, I'd get rid ol “just® IB that's fine. | know Mr. Damenico might be concamed
19 ond lcave it os “cause™ atherwise, I'd do iy 19 thal that — when you say it's just about this, it i
0 MR. HOBBS: Aguin, my prefevence, just being | 20 doesn'c necesmurily tell you that its doing that, that |
21 o traditionafist, is to adopt the Initer approach that 21 it's prohibited. :
22 Mr. Domenico jugt suggested. n MR. DOMENICO: Yeah. [ mean, that's the |
7 And [ guess une other Jast defense for 23 concemn | have with doing it thel way, id you give an J
24 thet — and maybe this is in the form of b question for | 24 impressian that the measure is about this prohibition,  |f
i 25 bul what it's uctunlly doing is defning “just cause”
8 (Pages 26 to 29)
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1 and not implementing this requiremeny, that the 1 thing, a subject, and tha saying — il it's not clear

1 requirement samehow i just what it's nhoutt, 2 what the memsure docs obout (hal thing, then

3 And maybe I'm — maybe that's @ misreading of 3 practicalty sterting over again, | think that's hesn

4 how an avange persan would read il, but — nnd it 4 our cusiom, but saying what it does nbout that subject,

5 scums like o little bit Jess of a problem in this one, 5  Thal's my positian unyway,

6 Frankly, just becouse of, I guess, how it's worded and [ MR. CARTIN: And1— I think your suggestion

7 whet it docy than in the last ane where | really would 7 ivogood anc. | trink thal T'm going ta, for the time !
8  heve been concemed if we had done that. Thisancisa | 8  being, stick with my motion. 1don't lmow il [ got i
9 little bit lesy of o problom. Sal might like (o see 9 sccond, maybe nol.

10 it and just make sure, but [ don't knaw. 10 MR, HOBBS: And, ogain, what was yours? Wit |;
11 MR. HOBBS: Mr. Grueskin? 1) we huve? H
12 MR. GRUESKIN: Lel me see if [ can maybe 12 MR. CARTIN: Yesh, |
1] propase yet one moro altemative so that el you 13 MR. HOBBS: Or not? !
14 bonm-throwers can find some commen ground. 4 MB. CARTIN: It would wrend the atafF dreft %
15 What if it was, “An amendiment |0 the Colomda 15 3 il mppears an (he sercon starting on line 1. i
16 comstitution requiring an emmployer to establish just 16 Instend of “just couse for ectlon agufnst an employes

17 causc before discharging or suspending on employee“? | 17 by an anployer,” it would sny "2 prohibitian® = 1
18 That hes the action that | think Mr. Domenico seeksond | 18 don't know if'it's at odds or pgrinst — g protubitian

19 il encapsulates thal main probibition clawse. 19 on the discharpe or suspension of an employee unless
20 Mr. Hobbs, my recallection is yours, which is 20  (he employor bas first csieblished just couse.”
21 that the Board defevlted to action against an employes, | 21 And then you would strike "just couse for
12 because of the concern abaut using o.conjunction inthe | 22 action® and you'd go righl to *and, in camection
13 single-subjeci description, 2]  therewith." There would be 2 comom oller "cause” and
24 But I agree with the Bonrd, 1 think that 24 it would be "end, in connertion thorewith.” And then
25 there's — that while the cxisting single-subject 25 onlines 4 and 5, essentinfly you'd strike evexything
Page 31 Page 11 |

up to "defining” on line 5. That's anc molion,

MR, HOBBS: I'm okoy wilh that.

MR DOMENICO: I we wercn't also striking
lines 4 and 5, I'd be okay with it [ think Ir'sa

[ statemnent is adequate, that it functional equivalent
2 could be used without doing damage either to our

3 polontial in a Supreme Court zppeal or voler

4  understanding. Sa T don't know if that's helplul. I'm
5 sensitive o wanting (o push that phrase up te the
6

7

8

9

step back 15 it is.
beginning. MR. CARTIN: So you would want to repeat it
1 alsa don't have a problem wilh lhe in 4 pnd 57

MR. DOMENICO: Y, Ifwe're poing lo stick
with this structure, 1 think ofer "in connectian

*prahibiting” lunguage or the *prohibition on.” |
think thal that's as close 10 the head of the pinas ]

10 canget, therewith® should probubly include everything that is

]l MR, HOBBS: In o nuishell, | mean, | still being dane in this measum, ;
12 want Lo state 8 subject and nol an i-n-g thing and MR, CARTIN: And | apprecinte that, but | 1
13 describe an getion, but —and so 1'd rather — guess], .,

MR. DOMENICO: Yeah. I mean, Il probably
wake up tomarraw and think I'm belng silly. But it :
just soeems to me that this has the polential for i
suggesling that — well, we're doing an amendoent
that — [ mean, the whele point, right, of using this
siructure is (o state in the first part jusl whal it's
about and then efier “in connestion tharewith” tell
peaple haw you're addressing that issue?

This, lo e, suggrsls — or it could sugpest
ta some people that, all right, we've gota
probibition, and, in connection therewills, we're voling
on an emendment thel delines "just couse” and does

14 personally, I'd rther hot depart from that.

15 1 don't mind ectually, in the expression of

16 single subject jn this cuse, saying "discharge® or

17 “suspension® if that helps. Agin,  think that is o

18 single thing. I'm more comfactable with that, even

19 though | was trying to avoid it You kaow, it's like
20 driving while inmpaired or inloxicued, | can't

2] remember what the other phrmse is. It renlly all one
32 thing even thaugh there may not be one phrase for it
3 MR. GRUESKIN: Thal's n good point.

4 MR. HODBS: Yon kmow, again, I may be mow in
25 the minority, but [ jusi would rother say concemning B
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1 thesc other things, but the prohibition is samewhere | 1 conceming @ — you know, conceming the something and 2
2 clse 2 then and requiring whatever the mensure does. f
3 And ns | said, M'm a litle less concerned 3 In this ease, | do think it's probably clear i
4 pboul il in this case because the definition of “just 4 enough. And i could be wrang about this, but 1 think
5 couse” reaily is the wost important thing, end it's 5 the reader con probebly dircotly understond thistobe |
6 right there, On the ather hend, 1 think it really is 6 ttwmt (hix is creating o prohibition. I
7 materinl to what's going on here, thal we're creatinga | 7 You know, if I'm wrang about that, then | i
new prohibition. 8  corininty, of course, would rther go back to prior g
9 And this just says we're doing samething ¢ form and Just sny "concerming, you know, jusl css® o |/
10 concemning a prohibition thet, lo me, it quite clear | 10 whatcver and then elibarte on what the measure does,
Il cnough, espeeially given that the reasan we do this is | £l ifit’s not clear, from what we have on the screen
12 1a tell people the aubject is here nfter "conceming,” | (2 right now, thet this is craating a prohibition. But we
13 Ihe action is here after *in conpection therewilh.” So | |2 have different pojnts of vicw, '
14 this way just doesn't tell them that they're taking 14 MR. DOMENICO: Yenh And just lo be clcar, | I
15 action on ereating 0 prohibition. That's the concern T | 15 think | would be witling lo — iF instend of !
16 hove. 16 “concerning & prohibitian,” if we just safd 1
17 And I ean understand why you think that it's 17  “prolibiting the discharge That would be ¢
18 clerenough. And cven iFit's net clear, what's (B essentially, [ think, what we did an 75. :
19 really important, [ guess, is how you define *just 19 I we don't do that, | think this creates the
20 cause® But] thinkil's 8 step — I think this goes 20 kind of potertinl coafission, especially if you dink i
21 in the right direction in the sense of trying Lo not 2|  abaut the way the question — the submissian cluse f
22  needlessly repeat ourselves, Bul irying to do thel 22 would lock mmy be a litthe bit casicr to sce my
23 while at the snme time fitting it into our traditional |23 concem, where it would just say, “Shall trere be on
24 structure [ think i3 & mistake, 24 amendment to the Colorado constitution concerning a
25 And ifwe're poing to mess sround with the 25 prahibition,” I mean, what people would really be
Page 35 Page 37
I subject/sction structure, we should just pet rid of the | voting on. Fm nat &me that the title and the
2 "conceming™ — just ged rid of the structure entirely 2 submission clause cspeciolly tells them they're voting
3 and sy, "An arendment o e Coloreds constijution 3 o cxeste n prohibition,
4 prohibiting” and just say whal we're doing. Because [ 4 Sa [ puess — yeuh, L mean, 1 guess if people
3 dothink that the subject is subsumed within the 5  aren't willing to fully join me in the revolution, I'm
G prohibitien in this case 6 nol poing to go halfway. This is sort of whene | am, {
7 Bul I think it's very — 1 think it's T puess
B materiat lo people to know that they're erealing the ] MR. HOBBS: Well, I think It prabably ends up
0 prohibitian, thot the petion being teken includes D being up to Mr. Cartin, as the swing vate here,
10 prohibiting something, That's nll. 10 whatever the preference is, [do want to avoid the
1 MR. HOBBS: Well, and [ — you know, ltscems | It i-n-g, but, you know. So fhat's what I like obout
2 1o mne thet this type of thing has occurred a lot where 12  this, is af least it's concemning a subject.
13 1think we faced — this issuc of whether — you know, 13 MR. CARTIN: Right. And I know that the
14 when we pot inlo the cxpression of single subject words { 14 Board — well, two mensbers of the Beard carlier didn't |
15 like “concemning & prohibilion* of *concoming 2 15 include "conceming.” :
16 requirement,” you know, 1 wish I had betier cxamples, | 16 And, frankly, you know, il we were going to ;
17 it's nat —it'9 not -- il really truly isn't clear (o 17 climinate "concerning,” then I'd prabalily want Lo go ;
I8 B reader — for cxample, if we say “conceming o I8 back and revisit Mr. Gruesldn's suggestion shout )
19 requirement thot,” the reader just would have no idea 19 *requiring” instend of this *prohibition” language. ‘
20 whether there's an existing requirement thor's being 20 But ] think — J think given the foet thal the i
11 mmdified or a new requirement that's been impased. 21 proponents have indicated Lhey don't have en objection |
1 And in thosc circumstance where [ think it's 22 |oitassiated —
23 really not clear, then, ta me, it's befter to cxpress a k] Is thar eccurate?
24 shorl single subject and then — ond then elaborate 24 MR- GRUESKIN: An objection ta this language? M
Zi awhutit‘sdoingaboul!‘hft, conceming the — _ 25 MR. CARTIN: nght — .
10 (Puges 34 (o 37)
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I MR GRUESKIN: You knaw, [ think we're all i swspending.® H
2 predy close. T guess [ — T'm sensilive 1o 2 MR. CARTIN: Okay. "Before dischorging or
3 Mr. Domenico's point sbout how best to make [t sppear | 3 suspending,” strike “of,* and then after "employee,” !
4 1o the voters thal they mre moving the bl ns opposed 4 siddke everything up until the next strike, “unlcss the |}
5 tathat this s kind of the genera! tople for their 5 employer has frst established jusl cause® That's my {
G consideration. 6 matlon. :
7 And, you know, I don't ~ [ actuslly don't 7 MR. HOBBS: Is there any objectian ta tha? i
8 Imow that the suprome court’s ever mid thol that waso | 8 We haven't —~ if there is, | would like to doa :
9 substantial enough reasan to Find 1 litle to bo 9 separate — we haven't dame any vetes an any ofthe ||
10 misleading. But I'm — but P'm scnsitive (o that for 10 changes yet, but we could sever this and do o sepoarate |
11 Ihe purpoes of making sure that pelitions nre 11 vole [fLhere's an chjection. ;
12 circulated earrectly and dhal ballots are cast 12 MR DOMENICO: Well, [ sctually don't have a |!
13 correclly. Andso 1 — you know, [ would be — I would | 13 problem with that particuler change. The problem1  |:
14 be (inc wilh, you know, moving that (o show action. 14 haveis combining that change with climinatingany [+
15 You know, I'd fust remind you that the (5 reference afier “in connection therewith” to impasing |
16 “prolibition” language octunliy — the word "prohibit® [ 16  ihis requirement or impasing a prohibitien, which [
17 doaen't exlst in #76. Whot the measure rmally dosiis | 17 think ere setually the exact — Nlip sides of the exact I
18 impose a new requirement that the employor establish  { (B same coin, 5
19 just cause befare taking the employment action. | 19 [ think the prohibition is — prohibiting you
20 mean, cbviously the mirror irnage af thal is the 20 from doing something unless you've plready done
21  prohibilion. Bul even the "prohibition” languagelsa | 21 something is the same thing ns requiring you ta do the
22  little bit of an analytical move. 22 first thing belore you do something else
3 So I guess I'd eut back the langunge 3 But that said, if's not the change to that |
24 "comceming the requirement that the employer first 24  that I renlly object to, it's the change ta that
25 csinhlish just cause before discharging or suspending | 25 combiped with eliniinating any reference later on to
Pape 39 Poge 41 |!
[ anemployee® I mezn, that indicutes a change in the 1 " imposing this requirement or probibition.
2 status quo, end | think that's where | hear you kind of 1 MR. HOBBS: Should we take & separate voic on
3 ualking. - 3 this proposal?
4 ' sorry | didn't really enswer yor 4 IMRL DOMENICC: Well, I guess it depends whaot
5 queslion. 1just kind of worsened the siruation. 5 the praposal is, i
G MR. CARTIN: Can [ emend iy motion? 6 MFR. HOBBS: Well, Mr. Cartin made lhat — o
7 MR. HOBBS: Yes, sir. 7 made lhe sugpesied changes Lo lines | omd 2, 1 guess !
| MR. CARTIN: Twould emend the linguage ta B for the sake of discussion, if we want (o do Lhis ane H
3 provide, inline 1, "conceming 8 requisement that” — 9  semamtely, [ second that moticn. |
10 what was the jenguage there, “requirament that — 10 So, again, | think the effeet is just to the i
1 MR, HOBBS: "An employer” — 11  expression of the single subject. So that it would
12 MR. CARTIN: - “an employer® — 12 read: "Concerning a mquirement that an emplayer Grst |1
13 MR. HOBBS: — "fis" — 13 cstoblish just enuse before discharging or suspending
14 MR, CARTIN: —*first" - 14  nemployee.”
15 MR. HOBBS: — “establish,” 15 MR. DOMENICC: Yeuh, [ think that's fine ns
16 MR, GRUESKIN: First = I'm just toking the 16 fores il goes. :
17 langunge that you've already got. “That an employer 1?7 MR. HOBBS: Then oll those in favor say nye. !
18 first establish just cnuse before discharging or 18 Aye. I
19 suspending an cmployee.” 19 MR CARTIN: Aye.
0 MR. CARTIN: "A requirement that on employer { 20 MR. DOMENICO: Ayc i
21 [irst establish just cruse before,” strike "prohibition 21 MR. HOBBS: All those opposcd no. f
32 on the,* the next three words, What was il, "belore n That motion carrles 3-0. !
2]  the discharge or suspension of an employee,” of was 23 And the ore thero other suggested changes? |
24 it dischorge — 24 The olher changes (hat Ms, Gomwez has made 1o the title |!
5 MR. GRUESKIN; "Before di ng or 25 wecould Idg 294 separate malion, but | wanl (o t
11 {Pages 38 to 41)
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| first find aut if there's olher suggestad chanpes. I I guess I'll go ohead and mave the rermining i
2 MR. DOMENICO: Maybe — it probably doesn't | 2 changes to the staff draft that Ms. Gomez has marked on i
3 make any difference, but [ ngree with all of the 3 the screen that | think reflect Mr. Groeskin's i
4 changes cxcept for the one | expressed, which is 4 suggestions os well os at least one other that we — i
5 essentially deleting Lhe Janguuge that's on lines 4 and 5 that there seemad o be o consensus nbout it I think It
i 5 on the screem about prohibiting. Ifwe left in 6 it was — for example, dropping thot lest clause from
7 samething long thesce lines, 1'd be fine with 7 the sinff draft or anything else that we have yarked as
8 overything elso, | B changes on the smffdrafi. Il move those changes i
] Sa 1 don't know if you wenl Lo separeto oul 9 naw, !
10  thet —a motion 1o deleie that clauso just so I can be 10 MR. CARTIN: Secoad.
[1 on the record as voting that way. Because otherwise ! | 11 MR. HOBBS: Is there any further discussion?
12 guess M'rn going to have to vote mginst the entire rest 12 Ifnot, al} those in favor sy aye.
13 of the changes, which I don'l know that it modters or 13 Aye
14 not. Butthat's where | am. 14 MR, CARTIN: Aye.
15 MR. HOBBS: Okny. Sold me — [d's see if 15 MR. DOMENICO: Aye
IG  I've pat (hat right Let me move then that we delete 16 MR. HOBBS: All those opposed no,
17 the lanpuege in the ataff droft (hat says “prohibitng 17 That maotian carries 3-0. : 1
18 thedischarpe ar mspension of an employee by un ] Ara there any ather changes to the staff b
19 employer unless the employer has first established just | 19 drafl7 I not, Il move that we mdopt the siafl draft !
20 causce" 20 as amended. 4
2l So i1 mave that, and il there's & sezond, 21 MR. CARTIN: Second. i
22 then | hink we cauld get  recorded vole an thal. And | 22 (Ms. Gomez exits the room.) H
23 1l move that deletion beeauge I think iknow is 3 MR HOBBS: And |ct me rend that inlo recard.
24  repetitious for what we've now sold is the single 24 Mr. Domenica is going o toke over the controls so that
25 subject 15 wecan see
Poge 43 Page 45
' MR CARTIN: A sccand removing the deletion? | 1 MR. GRUESKIN: Koloam ;
2 MR. HOBBS: Well, just far that ane 2 MR DOMENICO: [twill ofl get deteted. 4
3 delstion - 3 Letssce Wihal da Twoni lo do? Shedocsita i
4 MR. CARTIN: Yaah,nsit= 4 diffcront way. 1
5 MR. HOBBS: — fram the siaff — you know, 5 MR. HOBBS: Under where It's fimal, the [ ;
6 the original sall drafl, 6 lcfi-hand side the [nst —
7 MR. CARTIN: You're maving lo undelete it, 1 MR. DOMENICO: This isn't good enough? .
8 which would be whal Mr. Demenico wenls to do? 8 MR. HOBBS: Sorry. That's right. P'm not
9 MR. HOBBS: I think thet's right. At this 9  paying oltentlon that you've already sotved the
10 paint we have not yo! deleted it from the sinfT draft. 10 problem.
11 We've marked it — 11 MR. DOMENICQ: Well, [ dan't knew. 1 hape [
12 MR. DOMENICO: So you're moving todelete ft, | 12 did !
13 right? n MR. HOBBS: Let's ry it oub :
14 MR, HOBBS: That's corect, 7] With thase thanges then, G call — ar the i
15 MR, DOMENICO: And Mr. Cartin has second 15 e would read us follows: "An amendment to the |
16 that mation Lo delete {17 o 16 Colarade constitution conceming o requirement thit an I
17 MR. HOBBS: That's comect, 17 employer first csinbish just corse before discharging :
18 MR, DOMENICG: All right. 18 or susperading an cployee, comma, und, comma, in !
19 MR, HOBBS: Is (here nny further discussian? 19 conncction therewith, commma® « 1 can't =f] f there’s i
30 Ifnot, all thass in favor 1y oye. 20 g comma there, but 1 hope there is — *defining, quote, l
21 Aye. 2{  jusl couse, end quole, b mean specified Lypes of !
2 MR CARTIN: Aye 22 eployes miscontunt ond substaedord job performonce, ||
] MR HOBHS: All thast appased no. 23} comma, the Gling af bankrupicy by the employer, comma, ||
14 MR. DOMENICO: Mo, 24 or documented cconanmie circumstonees thal direetly wnd :
25 MR. HOBBS: That motion carries 2-1. 25 adverscly offect the employer, sendeolon, requiring en
12 (Pages 42 ta 45)
VSM REPORTING, LLC P.O. Box 271208 Littleton, CO 80127
(303) 979-0959 vsmreporling,com



Initiative Title Sciting Review Board Hearing Initiative 76
3/1972008

Page 46 Page 48 |;

circuloted, only one would be submitted.

MR. HOBBS: Um-bum. Thank you.

Then if thert's no other discussion s to the
malion lo adapt, thea the title is as amended. All
Lhvose in favar say nye.

Aye

cmployer to provide written documentotion Lo gn
employes who has been discharged or suspended,
semnicalon, exernpting from the just case requirement
business entities that employ fewer than 20 employees,
comma, ponipafit organizations that ermplay fewer thon
1,000 employecs, conamg, and governmenial entitics,
semicolon, allowing an employee who believes he was MR CARTIN: Aye :
discharged or suspended wilbout just enuse to filea MR HOBBS: All those appased no.
civil nction In the siate — in siate districe count, 9 MR. DOMENICO: Na
i0  semticalon, requiring the court, comum, in its 10 MR. HOBBS; Thal motion cerics 2-1,
11 discretion, comma, to awand reinstetament [n the 11 ‘Thet completes action an #76, and thet
12 employes's former job, carrmm, back wages, coomm, 12 concludes our agenda [or loday, The time i 4:36 p.m,
13 damoges, camma, or any combination thereof, conmm— | 13 Thank you all.
14  or senicolon, excuse me, and alloving the courd to 14 {The procerdings were cancluded et 4:36
15 award otiomey's fecs 1o the prevailing party, period,” 15 p.m. on the 19th dey of March, 2008.) "
[6  with e szme clomges to be mode m the ballot title 16
17  end submission clouse. 17
18 [ do wonder il we ought Lo climge in linc 18
19 9 — wherc it says, in the beginning ol line 9, iFwe 19
20 cught to =y "he orshe” Tt says "allowing an 20
21 employes who believes he wa discharged.” I'd suggest | 21
12 saying “he ar she” n :
k] MR. DOMENICO: That's what (e mensure uses, | 23
24 hcorshe 1don't know what 1he — [ forpel what the 24
15  legishilive conventian is. 5
Pape 47

1 MR. HOBBS: 1 guess I'l move thal additional

1 change, 1y there a eecond?

k| MR. CARTIN: Sexond.

q MR. HOBBS: AN thast in favor say aye

5 Aye.

1

7

3

9

L N O I
L - I s
mer mee— T

a

MR. CARTIN: Aye
MR. DOMENICO: Aye.
MR. HOBBS: All these opposed no,
That motion cirricz 3-0, :
10 Sa | think we're back b the mein motion then i
Il 1o ndopt the staff drf with thase changes ond the
12 same chonges in the ballot tile and submission etause,
13 MR DOMENICO: Should we ask Lhe proponents
14 il thcy pbm to circulale both this and 62 or just ore
15 or the olher as you did with the proviows one, just in
[6 case we make uny reference lo that?
17 MR HOBBS: Althaugh, you lovaw, where we have
18 similer tles imes |1 can be miskeading or
19 conlusing. Aguin, I brven't compured therm, but justin
20 case the question could axise, it's helpful IF the
21 propoaents indicats they're only planning lo circulate
12 on version, i
p1] MR. GRUESKIN: Certninly the intenl of the !
24  propanents is only Io circulate on version. | con !
15 guaranice you that if there were lwa versions H
13 (Pages 46 (o 48)
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typewritten form by me; and that the foregoing is a true and
correct transcript of my stenctype notes thereof.

That I am not an attorney ner counsel nor in
any way connected with any attorney or counsel for any of
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My commission expires: 03/18/2009.
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STATE OF COLORADO Mike Coffman
Department of State Secretary of State
1700 Broadway

(" Suile270 Holly Z. Lowder

Denver, CO 80290 Dérector, Elections Division

March 10, 2008

NOTICE OF MEETING

You are hereby notified that the Secretary of State,
Attommey General, ahd the Dircctor of the Office of Legislative
Legal Services will meet for a hearing
for a proposed initiative concerning
2007 - 2008 #76*
Wednesday, March 19, 2008 at 1:30 p.m.

Secretary of State’s Blue Spruce Conference Room

1700 Broadway, Suite 270

Denver, Calorado

You are invited to attend. 1
]

Jhk Ll

Mike Coffman
Secretary of State

AUDIO BROADCASTS NOW AVAILABRLE. FLEASE VISIT WWW.SOSSTATE-CO,US AND CLICK
ON THE “INFORMATION CENTER".

PROPOSED INITIATIVE TEXT ALSO AVAILABLE ON OUR WEBSITE, LOCATED ON THE
INITIATIVE INFORMATION PAGE UNDER “TITLE BOARD FILINGS".

* Unofficially captioned "Just Cause for Emplayee Dischorge or Suspensian™ by legislative staff for tracking
purposes, Such caption is not part of the titles set by the Board.
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SECRET)
Be it enac.r:d by theﬁ!y eF ﬂﬁ‘l@mm of Colorado:

SECTION 1. Article XVIII of the constitution of the state of Colorado is amended BY THE
ADDITION OF A NEW SECTION to read:

Section 13.  Just cause for employee discharge or suspension.{1) AN EMPLOYEE MAY BE
DISCHARGED OR SUSPENDED CONLY IF HIS OR. HER EMPLOYER HAS FIRST ESTABLISHED JUST CAUSE
FOR THE DISCHARGE OR SUSPENSION.

(2)  FOR PURPOSES OF THIS SECTION:
() "JUST CAUSE" MEANS:

(D INCOMPETENCE,;

() SUBSTANDARD PERFORMANCE OF ASSIGNED JOB DUTIES;

(III) NEGLECT OF ASSIGNED JOB DUTIES;

(IV) REPEATED VIOLATIONS OF THE EMPLOYER'S WRITTEN POLICIES AND PROCEDURES
RELATING TO JOB PERFORMANCE;

(V) GROSS INSUBORDINATION THAT AFFECTS JOB PERFORMANCE;

(VI) WILLFUL MISCONDUCT THAT AFFECTS JOB PERFORMANCE;

(VII) CONVICTION OF A CRIME INVOLVING MORAL TURPITUDE;

(VIII) FILING OF BANKRUPTCY BY THE EMPLOYER; OR

{IX) DISCHARGE OR SUSPENSION DUE TO SPECIFIC ECONOMIC CIRCUMSTANCES THAT
DIRECTLY AND ADVERSELY AFFECT THE EMPLOYER AND ARE DOCUMENTED BY THE EMPLOYER,
PURSUANT TO SUBSECTION (3) OF THIS SECTION.

(b) "EMPLOYEE" MEANS ANY NATURAL PERSON WHO:

48] HAS WORKED AS A FULL-TIME EMPLOYEE FOR AT LEAST SIX CONSECUTIVE MONTHS

FOR /. PRIVATE SECTOR EMPLOYER; AND
() 1S NOT COVERED BY A BONA FIDE COLLECTIVE BARGAINING AGREEMENT WHICH
CONTAINS A PROVISION THAT REQUIRES JUST CAUSE FOR DISCHARGE AND SUSPENSION FROM

EMPLOYMENT.

(c}  "EMPLOYER" MEANS ANY BUSINESS ENTITY THAT EMPLOYS AT LEAST TWENTY
FULL-TIME EMPLOYEES IN COLORADO. “EMPLOYER" EXCLUDES:

(I) ANY GOVERNMENTAL ENTITY; OR

(II) ANY NONPROFIT UNINCORPORATED ASSOCIATION OR ANY NONPROFIT CORPORATION,
INCLUDING ANY CHARITABLE ORGANIZATION OR FOUNDATION EXEMFT FROM FEDERAL TAXATION
UNDER SECTION 301(C) OF THE "INTERNAL REVENUE CODE OF 1986", AS AMENDED, THAT EMPLOYS
LESS THAN ONE THOUSAND EMPLOYEES,



(d) "GOVERNMENTAL ENTITY" MEANS ANY AGENCY OR DEPARTMENT OF FEDERAL,
STATE, OR LOCAL GOVERNMENT, INCLUDING BUT NOT LIMITED TC ANY BOARD, COMMISSION,
BUREAU, COMMITTEE, COUNCIL, AUTHORITY, INSTITUTION OF HIGHER EDUCATION, POLITICAL
SUBDIVISION, OR OTHER UNIT OF THE EXECUTIVE, LEGISLATIVE, OR JUDICIAL BRANCHES OF THE
STATE; ANY CITY, COUNTY, CITY AND COUNTY, TOWN, OR OTHER UNIT OF THE EXECUTIVE,
LEGISLATIVE, OR JUDICIAL BRANCHES THEREOF; ANY SPECIAL DISTRICT, SCHOOQL DISTRICT, LOCAL
IMPROVEMENT DISTRICT, OR SPECIAL TAXING DISTRICT AT THE STATE OR LOCAL LEVELS OF
GOVERNMENT; ANY "ENTERPRISE" AS DEFINED IN SECTION 20 OF ARTICLE X OF THE COLORADO
CONSTITUTION; OR ANY OTHER KIND OF MUNICIPAL, PUBLIC, OR QUASI-PUBLIC CORPORATION.

3 AN EMPLOYER SHALL PROVIDE AN EMPLOYEE WHO HAS BEEN DISCHARGED OR SUSPENDED
WITH THE EMPLOYER'S WRITTEN DOCUMENTATION OF THE JUST CAUSE USED TO JUSTIFY SUCH
DISCHARGE OR SUSPENSION,

(4)  (a) ANY EMPLOYEE WHO BELIEVES HE OR SHE WAS DISCHARGED OR. SUSPENDED WITHOUT
JUST CAUSE MAY, WITHIN ONE HUNDRED EIGHTY DAYS AFTER NOTIFICATION OF THE DISCHARGE OR,
SUSPENSION, FILE A CIVIL ACTION IN STATE DISTRICT COURT. IF THE DISCHARGE OR, SUSPENSION IS
HELD TO HAVE BEEN WRONGFUL UNDER THE PROVISIONS OF THIS SECTION, THE COURT SHALL, AT
ITS DISCRETION, AWARD THE EMPLOYEE REINSTATEMENT IN HIS OR HER FORMER. JOB, BACK WAGES,
DAMAGES, OR ANY COMBINATION THEREQF.

(b) IN ADDITION TO ANY AWARD MADE PURSUANT TO THIS SUBSECTION (4), THE COURT
MAY ALSO AWARD ATTORNEY FEES TO THE PREVAILING PARTY.

(¢) THE DECISION OF THE DISTRICT COURT MAY BE APPEALED TO THE COLORADO COURT OF
APPEALS AND THE COLORADO SUPREME COURT AS PERMITTED UNDER THE COLORADO RULES OF
CIVIL PROCEDURE, -

(5) THE GENERAL-ASSEMBLY MAY ENACT LEGISLATION TO FACILITATE THE PURPOSES OF THIS
SECTION.

{6)  THIS SECTION SHALL BECOME EFFECTIVE UPCN PROCLAMATION OF THE GOVERNOR
REGARDING THE VOTES CAST ON THIS AMENDMENT.
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March 7, Z%USJ ATE
via HAND DELIVERY
M. Cesi Gomez
Colorado Secretery of State

Elections Division
1700 Broadway, Suite 270
Denver, Colorado §0290

Re:  Initiative 2007-08 #76

Dear Ms. Gomez:

Altached please find the required draft of Initintive 2007-08 #76, which our office is filing on
behalf of the Proponents for this measure,

{ 3 Thank you very much.
Sincerely,

ﬂf‘*r /1/7""-7754

Amy Knight
Legal Assistant to Mark G. Grueskin
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STAFF DRAFT

Ballot Title Setting Board
Propased Initiative 2007-2008 #76"

The title as designated and fixed by the Board is as follows:

An amendmenl to the Colorado conslitution conceming just cause for action against an
employee by an employer, and, in connection therewith; defining “just cause”, "emplayee",
“employer”, and "governmentzl entity”; prohibiting the discharge or suspension of an employee
by an employer unless the employer has first established just cause; requiring an employer 1o
provide written documentation to an employee who has been discharged or suspended; allowing
an employee who believes he was discharged or suspended without just cause to file a civil
action; requiring lhc; court, in its discretion, to award reinstatement in the employee's former job,
back wages, damages, or any combination thereof; allawing the court to award attormeys fees to
the prevailing party; allowing the decision of the district court to be appealed; and authorizing the

general assembly to enact legislation to facilitate the purposes of this amendment.

The ballot title and submission clause as designated and fixed by the Board is as follows:

Shall there be an amendment to the Colorado constitution conceming just cause for action
against an employee by an employer, and, in connection therewith; deﬁning “just causc",‘
"employee", "employer", and “govemmental entity"; prohibiting the discharge or suspension of an
employes by an employer unless the employer has first established just cause; requiring an
employer to provide written documentation to an employee who has been discharged or
suspended; allowing an employec who believes he was discharged or suspended without just
cause to file a civil aclion; requiring the court, in its discretion, to award reinstatement in the
employee's former job, back wages, damages, or any combination thereof; allowing the court to
award attomeys fees to the prevailing party; allowing the decision of the district court to be
appealed; and authorizing the general assembly to enact legislation to facilitate the purposes of

this amendment?

! Unofficially caplioned “Just Cause for Employee Discharge ar Suspension” by legislative stalT for racking purposes.
Such captian is not part of the titles se1 by the Board,
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INITIATIVE TITLE SETTING REVIEW BOARD HEARING
4/2/2008

Initiative 76

INITIATIVE TITLE SETTING REVIEW BOARD
Wednesday, April 2, 2008
Secretary of State's Blue Spruce Conference Room
1700 Broadway, Suite 270
Denver, Colorado

2007-2008 #76
Just Cause for Employee Discharge or Suspension

William A. Hobbs, Deputy Secretary of State
Daniel D. Domenico, Solicitor General
Daniel L. Cartin, Deputy Director of the Office
of Legislative Legal Services
Maurice G. Knaizer, Deputy Attorney General
Cesi Gomez, Secretary of State's Office

APPEARANCES

For the Proponents: Mark G. Grueskin, Esq.
Isaacson Rosenbaum, P.C.
633 17th Street, Suite 2200
Denver, CO 80202
303.292.5656
mgrueskin@ir-law.com

For the Objectors: Douglas J. Friednash, Esq.
Fairfield and Woods, P.c.
1700 Lincoln Street
Suite 2400
Denver, CO 80203
303.830.2400
dfriednash@fwlaw.com

Page 1 |

T

VSM REPORTING, LLC

(303)

PRy ey O T T T S em i Rs S A A emsiab Ta. o L o A et m moma 4oel aat ek eareA

P.O. Box 271208

i =

==

Littleton, CO 80127

979-09589 vsmreporting.com

ATTACHMENT 3
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4/2/2008
Page 2 Page 4
1 WHEREUPON, the following proceedings 1 set of rules that apply to different people.
2 were taken: 2 Voters, I believe, are going to be
3 CHAIRMAN HOBBS: The next agenda 3 surprised by how it affects certain people or
4 item is 2007-2008, No. 76, Just Cause for 4 whether it affects them or not or how it works
5 Employee Discharge or Suspension. This measure 5 and whether you have a right to contract and the
6 is before us on a Motion for Rehearing,. 6 fact that it will ultimately treat similarly
7 Mr. Friednash? 7  situated people differently, and that, I think,
8 MR. FRIEDNASH: Doug Friednash, 8 s the basic single-subject problem that this
9 Fairfield & Woods, appearing on behalf of the 9 deals with, and I think it's more ambiguous as a
10  objector. It may seem like Ground Hog Day for 10  result than what you dealt with in 62.
11 you, but I feel like Bill Murray in Ground Hog 11 With respect to the title, you know,
12 Day, so let me briefly start by referring -- 12 again, [ think the subject's confusing.
13 incorporating the motion we filed for rehearing 13  Somebody pointed out that it doesn't really
14  and try to move this along accordingly. 14 discuss the action taken. I'll get to that in a
15 [ think part of the problem is, with 15  second, but it's unclear what this does and who
16 respect to single subject, is that it is very, 16 it applies to by reading the title. I think it
17  very, very difficult to discern exactly what the 17  misleads voters as to who it applies to.
18  single subject of this measure is. The title 18 It may mislead voters into thinking
19  discusses concerning a requirement that an 19 it applies to many more employers or employees
20 employer first establish just cause before 20  than it really does, and it doesn't convey to
21 discharging or suspending an employee. 21  voters that they're taking action on creative
22 The actual purpose appears to be to 22  prohibition. It suggests that the just-cause
23 repeal the Employment At Will Doctrine and it 23 standard is already Colorado law. It suggests
24  creates a new standard and defines a just-cause 24  that just-cause standard, I think, is a question
25  standard in this initiative. Ultimately, 25  of faimess, as opposed to a particular
Page 3 Page 5
1 though, what it really does is it creates almost 1  employment standard.
2 a dual standard of how employers and employees 2 It is unclear and confusing in the
3 are treated, and it's not captured by the title, 3 sense that it does create a dual standard and
4 but on the one hand, you have a measure that 4 who those people that it applies to really are,
5 applies to full-time employees who have worked 5 that you don't know that from what you're voting
6 for a private employee -- employer for six or 6 on, and it's unclear and confusing -- and this
7  more consecutive months and has more than 7 s just not a political statement, but a
8 20 employees. 8  constitutional problem as well.
9 They seem to be covered -- not S If it, in fact, violates your right
10 seem -- they are covered by a different standard 10 o contfract, that is a substantive, you know --
11 than everyone else. Everyone else is exempted 11 there are obviously title initiatives and title
12 out and, when I say, "Everyone else," what we're 12 measures that the Courts have dealt with,
13 talking about are, you know, less than a 13  substantive changes in fundamental and
14  full-time employee, whatever that is, less than 14  procedural and constitutional law that are
15  six months, fewer than 20 employees. 15 treated as separate subjects, and also, to the
16 They have a different standard. ['m 16  extent they're not clearly articulated, they
17  not sure what all their rights are, if they have 17  have been found to be prohibited as being
18  aright to contract or not. If you're a labor 18  misleading and confusing, unclear, and [ think
19 union with a collective-bargaining agreement 19  itis unclear as to who can contract, whether
20 that deals with just cause, then you're under a 20  you can contract or not, and who can contract
21  different standard. If you're the government, 21  and how this actually fits, so I just chose
22  you're under a different standard, and if you're 22 those points to amplify what's already in the
23 a nonprofit with fewer than a thousand 23 motion. I'm happy to take any questions.
24  employees, you're exempted under this, as [ 24 CHAIRMAN HOBBS: Questions for
25
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Initiative 76
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Page 6 Page 8
1 MR. DOMENICO: I guess [ can't quite 1 telling people, by the way, that we're repealing
2 tell if your argument about the right to 2 the Employment At Will Doctrine for those same
3 contract is just related to the fact that the 3 people.
4 title's misleading, or are you arguing that 4 That's hidden here, so that is the
5  that's a separate subject? 5 law. For everyone else, you know, you have
6 MR. FRIEDNASH: Both, 6  different sets of standards, but clearly those
7 MR. DOMENICO: Both? So my question 7  people can't contract. Everyone else probably
8 s, would you, if this clearly -- if the measure 8 can. [think it's implicit in what this
9 clearly said, "Employees and employers may not 9 actually says.
10  enter into agreements that undermine the just- 10 MR. DOMENICO: Wait, who can
11  cause problem" orsomething like that, something 11 contract and who can't, as you interpret it?
12  that clearly stated you can't contract around 12 MR. FRIEDNASH: As | interpret it,
13 this, would that -- I guess my question is: Is 13 asyou have, if you're a full-time -- employers
14  your argument that that's unconstitutional 14  cannot contract with full-time employees who
15  because it violates the right to contract? 15  have worked for six or more months for them and
16 MR. FRIEDNASH: Yes. 16  where they have 20 or more employees, you can't
17 MR. DOMENICO: Okay. So then it 17  contract with employees. Everyone else can.
18  seems to me that, if you're right about that, 18 You can contract with, you know,
19  then we shouldn't really worry about it because, 19  part-time employees, with full-time employees
20  if it's silent on that point, one of the 20  who have been there less, and for all businesses
21 fundamental canons of construction is not to 21  that have under 20 employees, you can contract,
22 read laws violating the constitution if you can 22 but voters are going to be surprised by how this
23 avoid it and, since it's silent, you would read 23 fits together. They're going to be surprised by
24 it to not impose an unconstitutional 24  the way this measure works, which I think is
25  requirement, and so then I'm not worried about 25  virtually impossible to discern exactly how it
Page 7 Page 9|,
1 it, since it's not in there. 1 will work and what it exactly means and who it
2 MR. FRIEDNASH: IfI can respond — 2 applies to, but that's the basic fundamental
3 MR. DOMENICO: Sure. 3 problem with this.
4 MR, FRIEDNASH: -- briefly, I think, 4 Before you had a measure that
5  when you deal with constitutional issues and a 5 applied to all employers and all employees.
6  constitutional amendment, which this is -- it's 6  Obviously, I'm guessing the unions weren't too
7  not something that voters can just go fix -- you 7  thrilled with the fact that it impacted their
8  have to read this and I think, just because it 8  collective-bargaining agreements and government
9  isn't dealt with doesn't mean it's not 9  employees didn't have their due-process rights,
10  impacted -- it doesn't have that effect -- and [ 10  butit creates, you know, different standards
11 understand your terms in terms of construction, 11 for different people that voters will be ;
12 butI think that is the effect. 12 confused about. .
13 It says, "Look, if you're already 13 Again, it tells us employers must i
14  covered by a bona fide collective-bargaining 14  first establish just cause before suspending or
15  apreement which contains a provision that 15  discharging an employee. That's the title. Not
16  requires just cause or discharge or suspension 16  certain employers. Or not the fact that we're
17  from employment, it's okay, but otherwise you 17  prohibiting certain actions. We're not
18  can't contract," and I think that is what this 18  conveying that to the voter. [ think these are
19  says. 15  fundamental problems with this measure and the
20 It doesn't have to have that 20 title.
21  language in here to basically state you can't 21 CHAIRMAN HOBBS: Okay.
22 contract. [It's saying, "If you're a full-time 22 MR. FRIEDNASH: Thanks.
23 employee, if you've worked for a company for six 23 CHAIRMAN HOBBS: Thank you.
24  or more months, and you have 20 or more 24 Mr. Grueskin?

[}
w

employees, that this is the law," and we're not

25

MR. GRUESKIN: Mark Grueskin

VSM REPORTING, LLC

ST At Rhithi 4 AeommiLAThlus i kLR Addrd i 4bE ey

(303) 979-0959

bt Cacauens M emet o S ik mbitie.eamioLles s TL

P.O. Box 271208

3 (Pages 6 to 9)

Littleton, CO 80127
vsmreporting.com



INITIATIVE TITLE SETTING REVIEW BOARD HEARING

Initiative 76

4/2/2008
Page 10 Page 12 |
1 appearing for the proponents. I'm sensitive to 1 his comment is a good one and a thoughtful one.
2 the arguments made by Mr. Friednash. [ think 2 He also suggests that there's an
3 they're thoughtful and deserve substantive 3 exception in the measure that isn't addressed in
4 response, albeit nothing that you haven't 4 the title for employees covered by a collective-
5 already heard. I guess I would say this: Two 5  bargaining agreement. I think that's a good
6  years ago the voters considered a constitutional 6 comment. Ithink he's right. I think that the
7  amendment to put the minimum wage in the 7 title ought to reflect, because it has other
8  Colorado constitution. 8  exceptions, that one as well.
9 Did that deprive employers of the 9 Now, I'm not positive that the place
10 right to contract? Idon't think so. It 10 that I put it or the way that [ put it is
11  obviously set a standard, but it didn't entirely 11 necessarily the best way to do it because there
12 undermine the right to contract. Mr. Friednash 12 is - the first three exceptions apply to
13 talks about how there will be a dual standard. 13 employers and then this last one applies to
14  Well, frankly, thanks to his insights, pointed 14  employees to whom this provision doesn't apply
15  out that there already is a dual standard when 15  because they have their own just-cause
16  he told me a month ago that there was an issue, 16  collective-bargaining agreement.
17  at least an implied issue, with the civil 17 I toyed with other ways of making it
18  service system. 18  astand-alone provision or talking about the
19 You don't have an at-will employment 19  definition of employee to mimic the text, but |
20  relationship when someone's working for a state 20  was concerned about brevity, brevity issues, and
21 orlocal govemment. There is a process. There 21  putit in there at least to reflect my agreement
22 has to be documentation and the like, So what 22 with Mr. Friednash that the title address that
23 this measure does is it sets up, as opposed to 23 and hoping that it prompts conversation with the
24 constitutionalizing at will, it simply sets 24  Board and Mr. Friednash to see whether or not
25  forth certain classes of people that are not -- 25  that's the best way. A
Page 11 Page 13
1 that are subject to the just-cause standard, and 1 Finally, the motion, while it only
2 [ think it's fairly clear -- { think the Board 2 indirectly addresses it, does talk about the
3 spenta long time on this title -- and I think 3 remedies issue and, in looking at the remedies
4 that it has reflected the thought process that's 4  section of the title, that one clause beginning
5  been discussed at the previous hearing,. 5  with the word "Requiring" currently states
6 I would suggest this: AsI say, | 6 that -- or would lead voters to believe that
7  take Mr. Friednash seriously when he makes his 7  there's a requirement that there be a remedy
8  single-subject and his misleading arguments and 8 even if there's not a violation of the standards
9 I think that there are ways to improve this 9  inthe measure, and that, [ don't think, was --
10  title, and I'd like to suggest to you that there 10 [know it's not the intent of the measure. It's
11  are some things that could be done that might 13 not what the measure says.
12 throw light on provisions that will ultimately 12 The measure is quite explicit that
13 be deemed to be central to the measures, so I'm 13 the remedy is conditioned upon actually what the
14  going to hand you, if I could, a proposed set of 14  exact text says, quote, If the discharge or
15 revisions, and then, if you don't mind, I'd walk 15  suspension is held to have been wrongful under
16  you through them, unless you need -- I'm going 16 the provisions of this section, the Court shall,
17  to hit the single-subject issues first, but I 17  atits discretion, award the employer," and it
18 think the single-subject issues are pretty 18  just seems to me that, when you've embraced
19  thoroughly debated. 19  using the word "Requiring" -- I think my
20 Let me just run through these: 20  original word was "Authorizing" -- you, as a
21 Mr. Friednash argued that it should be clear 21  connecting point to the earlier clause, made it
22 that it's cutting out full-time employees, and [ 22 appear to voters that the mere filing of a civil
23 think that's a good comment. I think that 23 action results in a revenue, and I think that
24  otherwise the suggestion is that somebody who 24  probably is misleading, and it may not be that
25
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1 that it reflects the finding that is the 1  could be creating a new requirement, and we
2 pecessary precursor to an award, and I've taken 2 haven't clearly said that, and [ think it goes
3 out the language relative to the Court's 3 back to the discussions that we've been having,
4  discretion because [ think the Court always has 4  is that there's a temptation, I think, to expect
5  discretion that's not a central feature of the S this single-subject clause to accomplish too
6 measure and, in any event, the final subclause 6  much, that we really -- and we've done this a
7  that talks about "Or any combination thereof" 7 ot
8  makes it pretty clear that the Court has the 8 We try to just say what the measure
9  opportunity to get involved in the formulation 2 is about, but to signal to the reader what it's
10  of the remedy, so those are comments I'd make 10  doing about that subject, and then we get into
11 and I'd ask you to find it a single subject, as 11 this dilemma of, well, if we're going to talk
12 you have before, and I express my appreciation 12  about what it's doing, then wouldn't it be
13  to Mr. Friednash and his client for the 13  easier -- and using this as an example -- to
14  substantive comments on the accuracy of the 14  just say an amendment to the constitution
15  title and hope the Board will make such 15  requiring that an employer first establish just
16  appropriate provisions. 16  cause, and that resolves the problem, and as we
17 CHAIRMAN HOBBS: Thank you. 17  start to go down that road, then -- but we start
18 Any questions for Mr. Grueskin? 18  to pack it with more things that seem to be
19 Thank you. 19 important, like, well, it's just full-time
20 Mr. Friednash, the changes suggested 20 employees, and that's probably relating to my
21 by Mr. Grueskin, are they acceptable to you? 21 concern that, to the extent that we expect that
22 MR. FRIEDNASH: Yeah, the 22 first clause to be almost sufficient for the
23 "Full-time," I think, is a great addition to 23 reader to know what the major thing is about
24 this. [ think it helps quite a bit. The change 24  this measure, it just still troubles me.
25 "And employees are covered by collective™ -- 1 25 To me, it would be better -- and
Page 15 Page 17|,
1  think that's a good change. The last one I'm 1  this is the -- and this is the old, traditional
2 having a hard time with just because, to fully 2  approach -- but to say a simple subject that
3 capture what they're trying to do here in the 3 something is about and then more clearly, in the
4  text, you almost need to lift that language 4  next clause, saying the major thing that it is
5  verbatim, 5 doing about that subject, and it adds a lot of
6 They talk about wrongful in the 6  words.
7  context of this section, so that one troubles me 7 This is not a clear example that I'd
8 alittle. I need to give it some thought, but 8  like to use because it would be a fair amount of
9  certainly the first two, [ think, are definitely 9  repetition, but it would be concerning, you
10  a step in the right direction, and, you know, 10  know, just cause for something and in connection
11  again, real quickly, [ know you spent a lot of 11  therewith requiring that an employer first
12 time in the last initial meeting trying to deal 12 establish just cause, you know, and build in
13 with the first sentence, and I think that 13 whatever is really significant, like full-time
14 obviously is still something that has to be 14  employees or whatever, because we've got a lot
15  addressed, so I'd just throw that in there. 15  more -- because there we're saying what it is
16 CHAIRMAN HOBBS: Well, in the spirit 16  doing, as opposed to simply what it is about,
17  of Ground Hog Day, it occurs to me that this may 17  and, you know, last time I was okay with this
18  be an example of the same old issue of how much 18  because I think it's kind of implied when we say
15  do we put in the expression of a single subject. 15  conceming our requirement that an employer
20 [ think, Mr. Friednash, your point is well taken 20  first establish just cause.
21  in a way that what we have right now doesn't 21 I think the reader probably can, by
22 really tell you what the current law is. 22 implication, know that it's requiring just
23 I mean, if it's just concerning a 23 cause, but, you know, the more I think about it,
24  requirement, it could be repealing that 24 [ don't know that that's entirely an inference
requirement, that it already exists, or hat it 25
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1  troubles me. 1 the other way, but this is one that is not as
2 I think Mr. Domenico would want a 2 troublesome as some because [ think we can
3 simpler approach of this requiring just cause. 3 fairly simply say what it's doing, and, again, I
4 [ think that's simple. It's understandable. It 4 think this is not one that would bother me so
5  gets us away, I think, from an expression of a 5 much,
6  subject, in other words, what the measure is 6 It's more of the practice that it
7  about, and [ think it leads to that need to say 7  could lead to, but if we recognize that this one
8  more when you're putting -- depending so much on B is not so problematic, because it's not an
9  that first clause to tell the reader what's 9 example of one -- we're talking about packing a
10 going on, but I don't know. 10 ot of detail into that opening clause -- then
11 It's still an issue. It's cumber- 11  it's certainly something [ can live with, and I
12 some and legalistic and repetitious, but this is 12  think, since it does strike me as a lot like
13 alittle bit of a dilemma in that -- [ agree 13  No. 74 -- and I was in the minority on that -- |
14  with you, Mr. Friednash -- it's kind of -- what 14  don't want to make a huge issue about that other
15  about that requirement? I mean, we didn't say. 15  than the practice that -- the general practice
16 MR. DOMENICO: Yeah, [ mean, I think 16 that I've described.
17 I voted against this for that very reason. [ 17 Mr. Grueskin? .
18  think we need to go one direction or the other, 18 MR. GRUESKIN: Mr. Chairman, I'm not
19  either go back to just saying an amendment to 19  going to put words in his mouth, but I'll let
20  the Colorado Constitution concemning -- I would 20  Mr. Friednash speak for himself, but I have been
21  probably avoid using "just cause" just because I 21  whispering with him and my take-away is that the
22 think it's a little bit loaded to some extent 22 shorter, briefer clause that the Board
23 and just say "concemning cause for discharging 23 originally used would be acceptable to the
24  orsuspending employees in connection therewith" 24  proponents, and 1 agree with Mr. Domenico that,
25 and go into requiring and get pretty specific 25  rather than having the "In connection therewith"
Page 18 Page 21
1 about the requirement, or, personally, I think 1 and going into a definition, you could certainly
2 it would be okay just saying, "An amendment to 2 say something like "Requiring an employer to
3 the Colorado Constitution requiring that an 3 establish and document the just cause used to
4 employer first establish just cause" and do what 4 justify an employee's discharge or suspension.”
5  we've got there, but make it clear in that first 5 Something like that is a clause that
6  sentence that this measure is doing the & currently exists on like 5 and 6 and be somewhat
7 requiring. 7  modified, but I never really thought I'd get to
8 I think this is actually a very good 8  the point where I'd have a philosophy about
9 candidate for that approach because, really, in 9  single-subject statements, but, I mean, [ do
10 this one, all of the stuff that comes later is 10  think that it is -- it's like -- it's a head-
11 related to -- is in connection with that 11 line. '
12  requirement. It's all sort of explanation, 12 It's not supposed to be the whole
13  exceptions, definitions about that requirement. 13 story. It's supposed to be enough to take your
14 I think you're right. There will be 14  attention as a voter and allow you to be able to
15  cases where that won't work. This case -- [ 15  identify the measure, and then the rest of the
16 think it actually would work pretty well, to do 16 title is backfill, if you will, to provide the
17 it that way, but [ agree. I would rather, if 17  necessary details so that there is enough
18  we're not going to do that, I'd rather go back 18  amplification that people know pretty much what
19  and just say something very simple in the 19  the whole measure is, but [ think that first
20  opening and then put the "Requiring" as a verb 20  clause is just about kind of — grabbing voters
21 after the "In connection therewith." 21 by the lapels, if you will, and saying, "This is
22 CHAIRMAN HOBBS: And, you know, I 22 what I'm about," and so, you know, the briefer
23 could live with the simpler approach on this, 23  statement and referring to "Cause" rather than
24 but| think this is a little bit like No. 74 24 "Just cause,” I think, works. As I said, I'm
25 25
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1 CHAIRMAN HOBBS: Yes, it does 1 CHAIRMAN HOBBS: If you want to just
2 certainly matter a lot to me if you guys are 2 goahead and let's do this all together, since
3 agreeing on the approach, either way. 3 these are interconnected.
4 MR. FRIEDNASH: I think the way 4 MR. DOMENICO: Sure, however.
5  Mr. Domenico first said it made a lot of sense 5 CHAIRMAN HOBBS: Let's go ahead and
6 conceming -- [ don't remember exactly what he 6  see, then, what the next clause would look like.
7  said, but taking out the term "Just cause," 7 MR. DOMENICO: Sure, so my
8  because I think that is loaded, and saying, 8  suggestion would then be to paste that in there
9  "Cause" and concerning -- { don't even recall 9  and we can fix the grammar. So it would be "In
10  exactly how you said it. She can probably read 10  connection therewith, requiring that an employer
11 it back from the record so you would probably 11  first establish just cause before discharging or
12 know, but that seemed to make sense. 12  suspending a full-time employee."
13 MR. DOMENICO: Yeah, there are two 13 MS. GOMEZ: Hyphenate the
14  ways, | think, we can improve this, and it 14  "Full-time"?
15  sounds like you guys are pushing in one 15 MR. DOMENICO: Yeah, and then the
16  direction, and my idea, if we went in that 16  rest of the suggestions that Mr. Grueskin
17  direction, would be, after "Concemning," to 17  provided us with; I think adding the part about
18  simply say, "Conceming cause for the discharge 18  collective-bargaining agreement is a good idea.
19  or suspension of employees,” and that's it, and 19 [ had one small revision to the part about what
20  then, "In connection therewith," and then we'd 20  the Court is supposed to do.
21  have to add a sentence or a clause in there 21 CHAIRMAN HOBBS: Should we maybe
22 stating that "In connection therewith, requiring 22 take this?
23 that an employer first establish” -- basically 23 MR. GRUESKIN: Can I make one quick
24  what Mr. Grueskin said first, "Require that an 24  suggestion, because you verbalized it before,
25  employer first establish and document just cause 25  butI think you can save yourself about 15
Page 23 Page 25|
1 before discharging or suspending a full-time 1  words. Atthe end of Line 6 and on Line 7 it
2 employee," and then basically go into the rest 2 says, "Require an employer to provide written
3 ofit. I[fwe're going to go in that direction, 3 documentation," blah, blah, blah. You could
4  that's what [ would suggest. 4 say, "Requiring that an employer first establish
5 CHAIRMAN HOBBS: And I'd certainly 5 and document."
6  be happy about that, of course, but, Mr. Cartin, 6 MR. DOMENICO: Right, and then get
7  do you have a preference on which approach we 7  rid of that,
8 take? 8 CHAIRMAN HOBBS: Okay.
9 MR. CARTIN: No, I have nothing to 9 MR. DOMENICQ: I think, yeah, I'd
10  add, if the proponents are supportive of it 10  support that, so delete the line beginning
11 MR. DOMENICO: What if it just said, 11 “"Requiring an employer” all the way through
12 "Concemning cause for employee discharge or 12 Line7.
13 suspension"? 13 MS. GOMEZ: Delete it?
14 CHAIRMAN HOBBS: Sounds good. 14 MR. DOMENICO: Yeah, all the way to
15 MR. DOMENICO: Ckay, I'll move that 15  the end of Line 7, and then adding in Line 3,
16  we make that the single-subject statement. 16  after "Establish," the words "And document.”
17 CHAIRMAN HOBBS: I'll second that. 17 MS. GOMEZ: Right here?
18 MR. DOMENICO: So then it would 18 MR. DOMENICQ: Correct.
19  delete everything between there and the "In 19 So did you want to stop there?
20  connection therewith," 20 CHAIRMAN HOBBS: 1 think those
21 CHAIRMAN HOBBS: Would some of that 21 changes are all interrelated and you made the
22 end up getting -- 22 first motion, which I seconded, but if that's
23 MR. DOMENICO: Yeah, it would 23 okay with you, then we'll just include all of
24  probably cut it. Cut "Requirement" all the way 24  those changes in that motion.
25 25

through "An employee" on Line 3.
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1 motion. 1 established and documented just cause,” or

2 CHAIRMAN HOBBS: Any further 2 "unless the employer can establish just cause,”

3 discussion? If not, all those in favor say, 3 "establish and document just cause," something

4  "Aye" 4 like that.

5 MR. DOMENICO: Aye. 5 I mean, there is this concept in the

6 CHAIRMAN HOBBS: Aye. 6  way it's written that the establishment of just

7 MR. CARTIN: Aye. 7 cause has to be first, but I don't really

8 CHAIRMAN HOBBS: Mr. Grueskin? 8  know -- that's not really important, [ don't

9 MR. GRUESKIN: The way it reads, 9 think.

10  "Requiring that an employer first establish and 10 MR. FRIEDMAN: You could probably
11 document just cause before discharging,” I mean, 11 say, "An employer establish and document a just
12 you haven't really said, as you had in the 12 cause for the discharge or suspension of the
13 earlier title, that it's "Just cause for the 13 full-time employee." That should do it.
14  discharge and suspension.” I suppose your 14 MR. DOMENICO: Yeah, so it would
15  single-subject statement talks about cause for 15 read "Requiring an employer to establish and
16  discharge. 16  document just cause," and you could get rid of
17 MR. DOMENICO: Yeah, we got into 17  "Before" just in case that's causing a concern,
18 this business about, didn't we, about before -- 18  again, in Line 4 and say, "In order to discharge
19  this had something to do with the idea of this - 19  orsuspend a full-time employee.”
20  being a prohibition versus something else. 20 MR. FRIEDNASH: But it's really
21 MR. GRUESKIN: You inserted the word 21  before. They're just providing --
22 "First," I think. 22 MR. DOMENICO: Oh, so "For the
23 MR. DOMENICQ: Before -- yeah, | 23 discharge.”
24 mean, well, "First” is actually in the measure, 24 MR. FRIEDNASH: Yeah, "For the
25  but you could, I think -- yeah, I mean, | 25  discharge or suspension of a full-time

Page 27 Page 29

1 understand your concern. 1 ecmployee."

2 MR. GRUESKIN: Yeah, and mine is not 2 MR. DOMENICO: Yeah, I think that's

3 acomplaint about the title. I just want to 3 good, and that actually reflects the language in

4  make sure that the word "Before" was the 4 the subject clause better too. Well, then we

5 right-- 5 need to get rid of "That" in Line 3, so I think

6 MR. DOMENICO: Well, yeah, when you 6  we actually voted on that in previous mations.

7 combine it with "Document,” the "Document” part 7 CHAIRMAN HOBBS: We didn't quite

8 is not really part of the first requirement. 8 finish the vote.

9 MR. GRUESKIN: Well, presumably, you 9 MR. DOMENICO: Okay, I mean, we
10  would have to document it. Well, I guess to the 10  could either do that or a new motion, so it's up
11 extent that Subsection 3 is in the past tense, 11 toyou.

12 "Who has been discharged." 12 CHAIRMAN HOBBS: Well, with that
13 MR. DOMENICO: Right. 13 variation, I'll just restart the vote,

14 MR. GRUESKIN: I guess you would 14 All those in favor of those changes

15  technically have the potential as an employer to 15 say, "Aye."

16  establish just cause, technically, do the 16 MR. DOMENICO: Aye.

17  firing, and then -- 17 CHAIRMAN HOBBS: Aye.

18 MR. DOMENICO: Yeah, the only way [ 18 MR. CARTIN: Aye.

19  can think about to address that concern is sort 19 CHAIRMAN HOBBS: All those opposed,
20  of'to rewrite that to say something like 20 "No."

21  "Requiring that an employer establish" -- well, 21 That motion is adopted, three to

22 I mean, you could say sort of closer to what the 22 zero.

23 language of the measure says, "Prohibiting an 23 Other changes to the titles?

24  employer from discharging or suspending a 24 MR. DOMENICO: There's two more that
25 full time employee unless the employer has 25 Mr. Grueskin suggested that were at least partly
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1 based on Mr. Friednash’s recommendations, which 1  something like "A Court that finds an employee’s :
2 [ think are good, to add a mention of the 2  discharge or suspension to violate this ;
3 collective-bargaining agreement on Line 10, I 3 section," instead of "wrongful," would, I think,
4  guess it is, so [ would insert -- delete an 4  be accurate and resolve that, if it's a concern
5 "and" before "governmental entities" and insert 5  worth resolving.
6 "and employees who are covered by a collective- 6 CHAIRMAN HOBBS: 1 suggest let's go
7  bargaining agreement that requires just cause 7  ahead and do that, and Mr. Friednash is nodding
B  fordischarge or suspension." 8 he's okay with that.
9 [ know there was a mention that 5 MR, DOMENICO: Okay, yeah, instead
10  there might be some concern because you go from 10  of "wrongful,” I think I said "to be in
11  exempting business entities to exempting 11  violation of this section."
12 employees, but I think that grammar conveys 12 MS. GOMEZ: "In violation of this
13 what's going on pretty well. 13 section"?
14 CHAIRMAN HOBBS: Is that your 14 MR.. DOMENICQ: Oh, yeah, since we're
15  maotion? 15  setting the title, yeah, "Amendment" is probably
16 MR. DOMENICO: Yeah, I move that we 16 the better way to say it, since we're setting
17  make that change. 17  the title, yeah, and then delete that comma
18 CHAIRMAN HOBBS: I'll second that. 18  right after that. Those are all the thoughts 1
19 Any further discussion? All those 19  have.
20  in favor say, "Aye." 20 CHAIRMAN HOBBS: So that would read
21 MR. DOMENICO: Aye. 21 "Allowing a Court that finds an employee's
22 CHAIRMAN HOBBS: Aye. 22 discharge or suspension to be a violation of
23 MR. CARTIN: Aye. 23 this amendment."
24 CHAIRMAN HOBBS: All those opposed, 24 MR. DOMENICO: "In violation,"
25  "No." 25  actually, it says.
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1 That motion carries, three to zero. 1 CHAIRMAN HOBBS: "In violation of
2 Mr. Domenico? 2 this amendment to award reinstatement," et
3 MR. DOMENICO: There's one more 3 cetera.
4  change that Mr. Grueskin suggested that [ think 4 MR. GRUESKIN: Mr. Friednash also
5 is agood one. I have one suggestion, which 5 pointed out to me that, on Line 4, after the
6  would be -- that's related to that change, which 6 insertion of "Full-time employee," you probably
7  would be -- currently it reads, on Line 12 on 7 need a semi-colon.
8  the screen, "Requiring the Court," and then it 8 CHAIRMAN HOBBS: I'll let you just
9  poes on to the language that's being changed. 9 consider that editorial unless there's
10 I would just change -- it doesn't 10  objection.
11  actually require the Court to do anything. It 11 MR. DOMENICO: No.
12 allowsit to. I would just change it to 12 CHAIRMAN HOBBS: And, Mr. Domenico,
13 "Allowing," and then make the changes 13 s that your motion?
14  Mr. Grueskin recommended, which would be the 14 MR. DOMENICO: Yeah, I move that we
15  change from "The" to "A Court,” and then, after 15  make those changes on 13 and 14.
16  "Court," insert "That finds an employee's 16 CHAIRMAN HOBBS: I'll second that.
17  discharge or suspension to be wrongful” and then 17 All those in favor, please say,
18  delete "in its discretion." 18 "Aye!
19 One related thing to consider while 19 MR. DOMENICO: Aye.
20  we're considering this is Mr. Friednash, I 20 CHAIRMAN HOBBS: Aye.
21 think, said he had some concern about just 21 MR. CARTIN: Aye.
22 "wrongful" might be misinterpreted as overly 22 CHAIRMAN HOBBS: All those opposed,
23 broad. I'm not sure that concerns me all that 23 "No."
24 much, but you could fix that concern, I think, 24 That motion carries, three to zero.
25 by getting rid of "wrongful” to say just 25 Any other changes to the titles? If
9 (Pages 30 to 33)
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1 not, is there a motion to grant the Motion for 1
2 Rehearing to the extent the Board has amended 2 CERTIFICATION
3 thetitles and deny the motion in all other 3
4 respects? 4 I, Mary S. Parker, Registered
5 MR. DOMENICO: I so move, 5  Professional Reporter, Registered Merit
6 CHAIRMAN HOBBS: Second. 6 Rep_orter, and Certified Realtifne Reporter,
= That's been moved and seconded. 7 certify that the above p_rucecdmgs were had;
8 Is there any further discussion? Do : g:;: r::lel::ﬁj:i ZE;:;“:;;:O""’ by means of
9 I need to read them, read this into the record? 10 P I further certify tlljnat I am not
10 It'sall been done on the screen. It looks like 11 related to any party herein or their counsel and
11 Mr. Grueskin and Mr. Friednash are okay with not 12 have no interest in the result of this matter.
12  doing that. 13 IN WITNESS WHEREQF, I have hereunto
13 MR. GRUESKIN: We would take out the 14  set my hand and seal.
14  extra space on Line 2 after "Suspension,” 15
15 CHAIRMAN HOBBS: Thank you. 16
16 Okay, all those in favor of the Mary §. Parker
17  motion, please say, "Aye." 17 ch}stered Prof'esswnal Reporter
18 MR. DOMENICO: Aye. Registered Merit Reporter
19 CHAIRMAN HOBBS: Aye. 18 Certified Realtime Reporter
20 MR. CARTIN: Aye. To
21 CHAIRMAN HOBBS: All those opposed, 21
22 "No." .
23 That motion carries, three to zero. 213
24 That completes action on No. 76. 24
25  Thetime is 3:43 p.m., and [ believe that 25
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1 completes our agenda and we are adjourned.
2 Thank you.
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