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Petitioner Joseph B. Blake (hereinafter “Petitioner”), a registered elector of
the State of Colorado, through his counsel, Fairfield and Woods, P.C., respectfully
petitions this Court pursuant to C.R.S. § 1-40-107(2), to review the actions of the
Ballot Title Setting Board (“Title Board”) with respect to the setting of the title,
ballot title, and submission clause for Proposed Initiative 2007-2008 #62 (“Cause
for Employee Suspension and Discharge™).
| 8 Actions of the Ballot Title Setting Board
The Title Board conducted its initial public meeting and set title for
Proposed Initiative 2001-2008 #62 on February 20, 2008. Petitioner field a Motion
for Rehearing, pursuant to C.R.S. § 1-40-107(2), on February 27, 2008. The
Motion for Rehearing was heard at the next meeting of the Title Board on March 5,
2008. At the rehearing, the Title Board denied Petitioner’s Motion for Rehearing.
Petitioner hereby seeks a review of the final action of the Title Board with regard
to Proposed Initiative 2001-2008 #62 (“Cause for Employee Suspension and
Discharge™).
II.  Issues Presented
1. Whether the proposed initiative violates the single subject requirement

of Colo. Const. art. V, § 1(5.5) and Colo. Rev. Stat. § 1-40-106.5, and amends or



repeals unrelated provisions of the constitution and further creating unprecedented

restrictions on substantive and procedural rights.

2. Whether the initiative’s title, ballot title, and submission clause are
misleading and confusing and fail to reflect the initiative’s true meaning and intent.

3. By use of the terms “just cause” and “mediation”, does the title, ballot
title and submission clause contain impermissible catch phrases.

4, ‘Whether the single subject statement in the title developed by the Title
Board—“Cause for Employee Suspension and Termination”—is overly general
and does not unambiguously state the principles of the unrelated provisions to 'be
added to the constitution.

5. Whether the proponents substantively amended the title without
submitting it to the directors of the Legislative Council and Office of Legislative
Legal Services.

HI. Supporting Documentation

As required by C.R.S. § 1-40-107(2), a certified copy of the Petition, with

the titles and submission clause of the proposed initiative, together with a certified

copy of the Motion for Rehearing and the rulings thereon, are submitted with this

Petition.




IV. Relief Requested
Petitioner respectfully requests this Court to reverse the actions of the Title

Board with directions to decline to set a title and return the Proposed Initiative

2007-2008 #62 (“Cause for Employee Suspension and Discharge”) to the

proponents.

Respectfully submitted this 12" day of March, 2008.

FAIRFIELD AND WOODS, P.C.

i

y:
Dlbouglas T-Friednash, #18128
ohn M. Tanner #16233
Susan F. Fisher, #33174

‘Petitioner’s Address:
1445 Market Street
Denver, CO 80202




CERTIFICATE OF SERVICE

I hereby certify that on the 12™ day of March, 2008, a true and correct coy of
the foregoing PETITION FOR REVIEW OF FINAL ACTION OF BALLOT
TITLE SETTING BOARD CONCERNING PROPOSED INITIATIVE 2007-
2008 #62 (“CAUSE FOR EMPLOYEE SUSPENSION AND DISCHARGE”)
was placed in the United States mail, postage prepaid, to the following:

Mark G. Grueskin, Esq.
Isaacson Rosenbaum P.C.
633 17™ Street, Suite 2200
Denver, CO 80202

Maurice G. Knaizer, Esq.

Deputy Attomey General ‘
Colorado Department of Law : |
1525 Sherman Street, 6™ Floor

Denver, CO 80203 W %Q/éé/ /(




DEPARTMENT OF
STATE

CERTIFICATE

I, MIKE COFFMAN, Secretary of State of the State of Colorado, do hereby certify that:

the attached are true and exact copies of the text, motion for rehearing, titles, and the rulings thereon
of the Title Board on Proposed Initiative “2007-2008 #627. . .. .. ... ... .. oo i,

ST INTESTIMONY WHEREOF L haveuntosetmyhand . . ................
and affixed the Great Seal of the State of Colorado, at the
City of Denver this 7% day of March, 2008.

Wobe L

SECRETARY OF STATE
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SECTION 1. -Article XV of the Coloradao Constitution ic amended BY THE
ADDITION OF A NEW SECTION 13 1o reag:

SECTION 3. JUST CAUSE FoOR EMPLOYEE DISCHARGE ORr SUSPENSION,

{H No EMPLOYEE MAY BE DISCHARGED OR SUSPENDED UNLESS THE EMPLOYER HAS FIRST
ESTABLISHED JUST CAUSE FOR THE DISCHARGE OR SUSPENSION,

{2) FOR PURPOSES OF THIS SECTION, "JUST CAUSE™ MEANS:

{A) INCOMPETENCE;
{B) SUBSTANDARD PERFORMANCE OF ASSIGNED JOB DUTIES;

(C)  NEGLECT OF ASSIGNED Jom DUTIES; _
(D) REPEATED VIOLATIONS OF THE EMPLOYER'S WRITTEN POLICIES AND PROCEDURES

RELATING TO joB PER.FORMANCE;
(E) GROSS INSUBORDINATION THAT AFFECTS JOB PERF ORMANCE;

(F) WILLFUL MISCONDUCT THAT AFFECTS JOB PERFORMANCE;
(G) CONVICTION OF A CRIME INVOLVING MORAL TURPITUDE;

(H}  FLINGoOF BANKRUPTCY BY THE EMPLOYER; OR

(1 SIMULTANEOUS DISCHARGE OR SUSPENSION OF TEN PERCENT OR MORE OF THE

EMPLOYER'S WORKFORCE IN ¢ OLORADO.

(3) Ax EMPLOYER SHALL PROVIDE TO ANY EMPLOYEE WHO HAS BEEN DISCHA.RCED OR
SUSPENDED THE EMPLOYER'S WRITTEN DOCL’MENTATI_ON OF THE JUST CAUSE USED TO 1t; STIFY
SUCH DISCHARGE OR SUSPENSION,

4) (A) Axy EMPLOYEE WHO BELIEVES HE WAS DISCHARGED OR SUSPENDED WIT ROUT JusT
CAUSE MAY, WITHIN THIRTY DAYS AFT ER NOTIF ICATION OF THE DISCHARGE OR SUSPENSION, APPLY
FOR MEDIATION OF A CLAIM FOR WRONGFLL DISCHARGE 0OR SUSPENSION, WITHIN ONE HUNDRED
TWENTY DAYS AFTER AN EMPLOYEE FILES FOR MEDIATION, A HEARING SHALL BE HELD BEFORE A
PRIVATE MEDI ATOR. AT HEARIN G, THE EMPLOYEE AND THE EMPLOYER SHALL BE PERMITTED TO
PRESENT EVIDENCE AND MAKE LEGAL ARGUMENT,

{B) A MEDIATOR WHO FINDS THAT aN EMPLOYEE wag DISCHARGED nRp SUSPENDED
WITHOUT JUST CAUSE MAY AWARD THE EMPLOYEE ALL BACK WAGES OR REINSTATEMENT IN HIS

FORMER JOB OR BOTH,

() Tur MEDATOR SHALL ASSESS THE COSTR FOR HIS 0r xR SERVICES 70 THE s
PARTY.

(D) THe MEDIATOR My AWARD ATTORNEYS £ EES ToTIE PREVAILING PARTY AS T ANY
CLAIM MADE BY THE EMPLOYEE.

(£} IN aLL MATTERS DECIDED PURSUANT TO THiS SECTION 13{(4), THE DECISION OF THE
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) THE GENERAL ASSEMBLY MAY ENACT LEGISLATION TO) FACILITATE THE PURPOSES OF THIS
SECTION. INCLUDING BUTNOT LIMITED T LEGISLATION ADDRESSING APPLICATIONS Fom
MEDIATION AND THE SELECTION OF MEDIATORS BY THE PAR'.’-.IES.

(®) THIS SECTION.SHALL BEC()

ME EFFECTIVE UPON PROCLAMATION OF
REGARDING THE VOTES CASTON T

HIS AMENDMENT.

THE GOVERNOR

LT N g rrs




Joanne King
8306 Katherine Way

Denver, CO 80221
303-429.2191

Larry Ellingson

8517 Bluegrass Circle
Parker, CO 80134
720-530-5592
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February 8, 2008

via HAND DELIVERY
Ms. Cesi Gomez
" Colorado Secretary of Stare

Elections Division ﬁ E CE i VE D

1700 Broadway, Suijte 270

Denver, Colorado 80200 FEB 0 8 2608
Re:  Initiative 2007.08 #57 stecnnugt ucssr_arirrﬂge
STORETAR g

Initiative 2007-08 #62 . STUNETARY OF

Dear Ms. Gomez-

Mark G. Grueskin
mgrueskin@ir-law.com

Direct Dial
303.256.3941

Attached please find the required drafls of Initiative 2007-08 #57 and Initiative 200708 #62

which our office s filing on behalf of the Proponents for cach measure,
Thank you very much.
Sincerely,

7 S,

5/1,? .”(:u ? {/

Amy Knight
Legal Assistant to Mark G, Grueskin

aak
enclosure
173615% ).dac

533 I7th Street, Suite 2200 Denver. Colorade 80202
103.292.5656  Fax 303.292.1i52 www ir-faw com
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ELECTIONS D
RETARY OF STATE
COLORADO TITLE SETTING BOARD

In re Proposed Initiative 2007-2008 (“Amendment 62 Cause for Employee Suspension and
Discharge™!)

MOTION FOR REHEARING

On behalf of Joseph B. Blake, a registered elector of the State of Colorado, the
undei‘siglaed hereby files this Motion for Rehearing in connection with the Proposed Initiative
2007-2008 #62 (“Cause for Employee Suspension and Discharge”, hereinafter described as the

“Initiative”) which the Title Board heard on February 20, 2008.

1. The Board lacks jurisdiction to set a title for this Initiative as it contains multiple,
§ 1-40-106.5.

unrelated, subjects in violation of Colo. Const, art. V., § 1(5.5) and Colo, Rev. Stat

“An initiative violates the single subject requirement when it (1) relates to more than one subject
and (2) has at least two distinct and separate purposes that are not dependent upon or connected
with each other. In the Matter of the Title and Ballot Title and Submissién Clause for 2005-
2006 #55, 138 P.3d 273,277 (Colo. 2006). An initiative that joins multiple subjects poses the
danger of voter surprise and fraud occasioned by the inadvertent Ppassage of a surreptitious
provision coiled up in the folds of a complex initiative, /i re T itle, Ballot Title ang Submission
C(aﬁse 2007-2008, #17, 172 P.3d 871, 875 (Colo. 2007), “We must examine sufficiently on

initiatives central theme to determine whether it contains hidden purposes under a broad theme,”

id

! Unofficially captioned “Cause for Employee Suspension and Discharge” by legislative staff
for tracking purposes. Such caption is not part of the titles set by the Board.




Initiative 55 sought to prohibit government from providing non-emergency services to
persons who were otherwise not lawfully present in the-United States. Initiative 55 did not
define “non-emergency” and “services”, categorize the types of services to be restricted, or set
forth the purpose or purposes of restricting hon-emergency services. The Colorado Supreme
Court rejected Initiative 55 under the single subject rule stating, “We identify at least two
unrelated purposes grouped under the broad theme of restricting non-emergency government
services: decreasing taxpayer expenditures that benefit the welfare of members of the targeted
group and denying access to other administrative services that are unrelated to the delivery of
individual welfare benefits ” See In the Matter of the Title and Ballot Title and Submission
Clause for 2005-2006 #53, supra, 138 P.3d at 280; see also, In re Title, Ballot Title and
Submission Clause, and Summary for 1999-2000 No. | 04, 987 P.2d 249 (Colo. 1999) (proposal
that has at least two distinct and separate purposes which are not dependent upon or connected
with each other violates the State Constitution’s single-subject Tequirement),

The Supreme Court rejected a proposed ballot initiative which sought to amend the
Taxpayer Bill of Rights under the Colorado Constitutién because it violated the constitution’s
single-subject requirement, where the proposed initiative created tax cut, imposed new criteria
for voter approval of revénue and spending increases, and imposed likely reductions in state
spending on state brograms. See In re Title, Baliot Title and Submission Clause, and Summary

Jor 1999-2000 No. 3 7,977 P.2d 845 (Colo. 1999) (citing Colo. Const. Ast. V, §1(5.5); Ant. X, §
20).

In In re Proposed Initiative for 19971998 #63, 960 P.2d 1192, 1200-01 (Colo. 1998), the
Court held that the Title Board erred by fixing the tities and summary of the initiative, entitled
“Judicial Qualifications,” because it contained provisions proposing to change the manner of

2




selection, powers and procedures of an independent constitutional body,

judicial qualifications. The Court recognized that the theme of the initiative—the entire Judicial

branch—therefore could not be considered a single subject.

Likewise, in In re “Puplic Rights in Waters JI ", 898 P.2d 1076 (Colo. 1995), the Court

held that grouping the distinct purposes of water conservation district elections and the ©

‘public
trust doctrine”

under the theme of water did not satisfy the single-

Therefore, the court must examine sufficiently the central theme as expressed in order to

determine whether jt contains incongruous or hidden purposes or bundles incongruous measures
under a broad theme, See Ji; the Matter of the Title and Baliot Title and Submission Clause Jor

2005-2006 #35, supra. Here, the Initiative’s complexity and omnibus proportions are hidden

from the voter. Initiative also contains multiple provisions:

(@) True purpose behind this initiative is to supersede and repeal at-wil]

employment relationships in Colorado that applies to emp!oyer—employee relationships, The

3
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employer or employee to terminate employment for aly Cause or no cause, except for an illegal

reason. The initiative replaces traditional employment Jaws by providing that employees may

only be terminated for just cause, The purpose of the Initiative is hidden from signers of the

petition and voters.

- (b) The Initiative supersedes and impliedly repeals the State’s civil service

private employers, but government employees as well. Hence, the Initiative would eliminate the

civil service system. By way of example only, certified state employees enjoy a constitutional

property right in his or her employment and, therefore, are entitled to dye process and a

|
mandatory hearing before an Administrative Law Judge when that ri ght is infringed. Colo.

Const. Art, 12, Section 13; Colo. Rev. Stat. Section 24-50-125(3). A mandatory right to an i

evidentiary hearing exists when the agency takes disciplinary action against the employee that

adversely affects the employee’s current base Pay, status or tenure. Dye process includes the

right to appeal an agency’s decision through the court system,
(d) Eliminates employers’ right to contract. The United States Constitution
Article 1, § 10 provides that contractual rights shall not be impaired. Nothing in the Initiative

provides that it shall not apply to any contract of employment or written collective bargaining

agreement,

(e} This Initiative Proposes an unconstitutional impediment to ones access to

court. This is hidden in the initiative, This is a separate and distinct issue from requiring just

cause for employment termination, “Courts of justice shall be open to every person, and a

4




speedy remedy afforded for every injury to person, property or character, and the rights and

justice should be administered without. . denial or delay.” Colo. Const. Art. 12, § 13; Colo,
Rev. Stat. § 24-50-125(3) (State Personnei Disciplinary proceedings-appeals—-hearings——

procedure).

without due process of law.” Colo. Const. Art, IL § 25. “The essence of due process is a fajr
procedure,” no particular procedure, so long as elements of opportunity for hearing and judicial
.review are present. See Norton v. Colo. State Bd. of Med, Examiners, 821 .24 897, 901

(Colo.. 1991) (quoting deKoevend v. Board of Education, 688 P.2d 219 (Colo.1984)).

fundamental i ghts. See ¢, g, Inre the Matter and Ballot Title and Submission Clause, 2005-
2006 supra; In re the Matter of the Title, Ballot Title and Submission Clayse Jor 2003-2004, #32

& #33, 76 P.3d 460 (Colo. 2003).

2. The text of the Initiative is inherently unclear, inaccurate, incomplete, confusing

and misleading as to its reach and purpose, such that the Board is precluded from setting a baliot
title. See /n re Proposed itiative 19992000 #37 977 P.2d 845, 846 (Colo. 1999) (holding that

titles and Summary may not be presented to voters because contained more than one subject and

confusing). The Board’s chosen language for the titles and Summary must be fair, clear, and

5




accurate, and the language must not mislead the voters. In re Ballot Title | 999

P.3d 1094, 1098 (Colo. 2000).

2000 #258¢4), 4

“In fixing titles and Summary, the Board’s duty is ‘to capture, in
short form, the proposal in plain, understandable, accurate language enabling informed voter

choice.” /d. (quoting In re Proposed Initiative for 1999.2000 No. 29,972 P.2d 257, 266 (Colo.

1999)). In re Title, Ballot Title and Submission Clause, and Summary for 19992000 No. 104,
987 P.2d 249 (Colo 1999) (initiative’s “not to exceed” language, repeated without explanation

or analysis in summary, created unconstitutional confusion and ambiguity),

This requirement helps to ensure that voters are not surprised after an election to find that

an initiative included a surreptitious, but significant, provision that was obfuscated by other

elements of the proposal. In the Matter of the Title, Ballot Title and Submission Clause for

Proposed Initiative 2001-02 #43, 46 P.3d 438, 442 (Colo. 2002). Eliminating a key feature of

the initiative from the titles js a fatal defect if that omission may cause confusion and mislead
voters about what the initiative actually proposes. /d; see also, In re Ballot Title 1997-1998 #62,

961 P.2d at 1082. The Board | 1s not precluded from adopting language which explains to the

signers of a petition and the voter how the initiative fits in the context of existing law; even
though the specific language is not found in the text of the proposed initiative. 7 re Title
Pertaining to Sale of Table Wine in Grocery Stores, 646 P.2d 916 (Colo. 1982).

In 258(4) the titles were materially defective for failure to include a key feature of the
initiative that resulted in misleading and confusing the voters. The title board failed to articulate
in the titles that school districts and schools cannot be required to offer bilingual programs.
Voters could assume that parents of non-English speaking students will have a meaningful

choice between an English immersion program and a bilingual program and thus favor the

proposal as assuring both programs,




In re Matter of Title, Ballot Title and Submission Clause Jor Proposed itiatives 2001-
2002 #21 and 22, 44 P 34 213 (Colo. 2002), the court held that initiatives were misleading
because they did not €Xpress creation of a new constitutional duty on the part of the state to
provide all children with an education to become productive members of society, fairly express
goal of eliminating bilingual education, did not reference parental waiver process, and intent to

" remove English language instruction from local to state control,

3. The Initiative is misleading, incomplete, confusing and inaccurate for the

following reasons:

(a) Fails to express the initiative’s purpose and effect of superseding and
impliedly repealing the at-wil] employment relationship,
(b) Fails to express that the employment at-will relationship is being replaced
with a new legal standard for terminating and suspending employees, |
(¢} Fails to express that the initiative would replace and eliminate the civil
service system.
| (d) Fails to express that it applies to all employment relationships in the State

of Colorado, not just private employment relationships.

(e) Fails to clearly express that employers may be liable for damages despite
having a legitimate reason for suspension or termination of employment. |

() Fails to express that it eliminates fundamenta} rights to ones access to the
court and that due process rights are also eliminated by the Initiative.

(8) The Initiative fails to express the fact that it elimjnates the rights of
employees to enter into 3 written collective bargaining agreement or a contract of employment,

The Fourteenth Amendment to the United States Constitution prohibits the states from entering

7




() Use of the term “mediation” is a misnomer and wil] mislead voters into
think the process in non-binding, when it is in fact binding arbitration,
(i) Fails to express that the mediator’s decision js final,
The Initiative also improperly uses catch phrases such as “mediation™ and “Just cause”,

“It is well established that the use of catch phrase or slogans in the title, ballot title and

those words’ appeal to emotion. Id; see also, In Re Ballot Title | 999-2000 # 215, 3P.3d 1 1,14
(Colo. 2000). Catch phrases are words that work to a proposal’s favor without contributing to
voter understanding. By drawing attention to themselves and triggering a favorable response,
catch phrases generate support for a proposal that hinges not on the content of the proposal itself,
but merely on the wording of each phrase. 4 P.3d at 1100.

Catch phrases may also form the basis of a slogan for use by those who expect to carry
Out a campaign for or against an initiated constitutional amendment, thus further prejudicing
voter understanding of the issues actually presented, -Slogans are catch phrases tailored for

8




political campaigns-brief striking phrases for use in advertising or promotion. They encourage

prejudice in favor of the issue and, thereby, distract voters from consideration of the proposals
merits. /d (ie., be taught English “as rapidly and effectively as poésible”). They mask the

policy question,

4. Proponents substantively amended the title without submitting it to the directors

of the Legislative Council and Office of Legislative Legal Services.

include:

(2) For purposes of this section, “just cause” means:
(A) Incompetence;
(B)  Substandard Performance of assigned job duties;
(C)  Neglect of assigned job duties;
(D)  Repeated violations of the employer’s written policies and procedures
_ relating to job performance:
(E)  Gross insubordination that affects job performance;
)  willful misconduct that affects job performance; or,
(G)  Conviction of a crime involving moral turpitude.

9




In the initiative submitted to the Title Board, this provision was augmented to include new

provisions:
(H)  Filing of bankruptcy by the employer; or,
0 Simultaneous discharge or suspension of ten percent or more of the
employer’s workforce in Colorado,

The directors of the Legislative Council and Office of Legislative Legal Services had not
seen or commented on these new subsections within the definition of the central term in the
initiative. Nonetheless, this became the final text for the Title. The original six involve the
actions of the employee. The new additions concemn employer actions or events. Because (H)
and (I) add new opportunities for “just cause” to occur, the changes are substantive, Because H)
and (I) were added after the note and comment hearing, the proponents must be required to
resubmit their initiative for further review. .

Had the Legislative Council énd Office of Legislative Legal Services directed the
proponents to make this material change in -the draft, it might have been proper. In re Title,
Ballot Title and Submission Clause, and Summary for 1999-00 #256, supra, 12 ?.Bd at 251. The
directors did not give such an instruction, however., Therefore, it was error on the part of the
Title Board t.o set the title for tlus initiative. The proponents should be required to resubmit their
initiative for the review of staff,

Please set a rehearing in this matter for the next Title Board Meeting.




Respectfully submitted this 27th day of February, 2008.

FAIRFIELD AND WOODS, P.C.

ouglasJ Fnednash #18128
ohn M. Tanner, # 16233

Susan F. Fisher, #33.174
Petitioners Address:

1445 Market Street
Denver, CO 80202




CERTIFICATE OF SERVICE
===l A1k UY SERVICE

I hereby certify that on this 27‘“ day of February 2008, a true and correct copy of the foregoing
MOTION FOR REHEARING was Hand Delivered and sent U.8. Mail as follows to:

Mark G. Grueskin

Isaacson Rosenbaum P.C.

633 Seventeenth St., Suite 2200
Denver, CO 80202

Monica Houston




Ballot Title Setting Board

Proposed Initiative 2007-2008 #62

The title as designated and fixed by the Board is as follows:

An amendment to the Colorado constitution concerning just cause for action against
an employee by an employer, and, in connection therewith, prohibiting the discharge or
‘suspension of an employee by an employer unless the employer has first established just
cause; defining "just cause" to mean specified types of employee misconduct and
substandard job performance, the filing of bankruptcy by the employer, or the simultaneous
discharge or suspension of ten percent or more of the employer’s workforce in Colorado;
requiring an employer to provide to an employee written documentation of the basis for his
discharge or suspension; allowing an employee who believes he was discharged or
suspended without just cause to apply for mediation to seek an award of back wages and
reinstatement; allowing the mediator to assess costs for his services to the losing party and
award attorneys fees to the prevailing party; and authorizing the general assembly to enact
legislation to facilitate the purposes of this amendment.

The ballot title and submission clause as designated and fixed by the Board is as follows:

Shall there be an amendment to the Colorado constitution concerning just cause for
action against an employee by an employer, and, in connection therewith, prohibiting the
discharge or suspension of an employee by an employer unless the employer has first
established just cause; defining "just cause” to mean specified types of employee

“misconduct and substandard job performance, the filing of bankruptcy by the employer, or
the simultaneous discharge or suspension of ten percent or more of the employer’s
workforce in Colorado; requiring an employer to provide to an employee written
documentation of the basis for his discharge or suspension; allowing an employee who

- believes he was discharged or suspended without just cause to apply for mediation to seek

an award of back wages and reinstatement: allowing the mediator to assess costs for his

- services to the losing party and award attorneys fees to the prevailing party; and authorizing

the general assembly to enact legislation to facilitate the purposes of this amendment?

Hearing February 20, 2008:
Single subject approved; staff draft amended; titles set.
Hearing adjourned 11:44 a.m.

Hearing March 5, 2008:
Motion for Rehearing denied,
Hearing adjourned 12:37 p.m.

! Unofficially captioned “Cause for Employee Suspension and Discharge” by legislative staff for tracking
purposes. Such caption is not part of the titles set by the Board.

Page | of )




