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On behalf of Joseph B. Blake, a registered elector of the State of Colorado,
the undersigned hereby files this Opening Brief to appeal the Title Board’s
approval of the Title for Proposed Initiative 2007-2008 #57 (“Criminal and Civil
Liability of Businesses and Individuals for Business Activities”) (hereinafter
“Initiative™).

. ISSUES PRESENTED FOR REVIEW

1. Whether the proposed Initiative violates the single subject
requirement of Colo. Const. Art. V, § 1(5.5) and Colo. Rev. Stat. § 1-40-106.5, in
dramatically expanding the nature of criminal laws for criminal liability of
business entities to their directors, officers, employees and any other person
authorized to act on behalf of the business entity; allowing any Colorado resident
to bring a civil claim against any business entity, its directors, officers, employees
or anyone acting on its behalf for civil damages for any conduct that falls within
the scope of Colo. Rev. Stat. § 18-1-606; and, requiring that any award of damages
be paid to the Colorado’s general fund, which are then exempt from the revenue
and spending limits.

2. Whether the title, ballot title, and submission clause of the Initiative
are confusing, misleading, and use an impermissible catch phrase with the use of

the term “criminal conduct.”




STATEMENT OF THE CASE

A. Nature of the Case, Course of Proceedings, and Disposition
before the Title Board

On I'ebruary 20, 2008, the Title Board conducted a public hearing on the
Initiative pursuant to Colo. Rev. Stat. §1-40-106(1). The Title Board designated
- and fixed a title, ballot title, and submission clause for the Initiative. Petitioner, a
registered elector, timely filed a Motion for Rehearing pursuant to Colo. Rev. Stat.
§1-40-108(1) on February 27, 2008. On March 5, 2008, the Title Board denied
Petitioner’s motion on a vote of 2 to 1; whereupon Petitioner initiated this original
proceeding for review of the Title Board’s action, pursuant to C.R.S. § 1-40-
107(2},

B. Statement of the Facts

The Initiative seeks to amend Colo. Rev. Stat. § 18-1-606 regarding criminal
liability of business entities, to their directors, officers, employees, and any other
person authorized to act on behalf of the business entity; to expand the types of
criminal liability to acts that are traditionally found in the realm of tort and civil
statutory law; to allow any Colorado resident to bring a civil claim against any
business entity, its directors, officers, every employee, or anyone acting on its
behalf for civil damages for any conduct that falls within the scope of Colo. Rev.

Stat. § 18-1-606; and, to require that any award of damages be paid to the




Colorado’s general fund, making the money exempt from the revenue and
spending limits.
SUMMARY OF THE ARGUMENT

The actions of the Title' Board should be reversed because the Title violates
the single subject rule set forth in C.R.S. § 1-40-106.5. The title of the Initiative
states that it is “[a]n amendment to the Colorado Revised Statutes concerning
liability for criminal conduct of businesses. . . .” The Initiative is subtly worded
and actually covers four distinct subjects, however. First, it expands criminal
liability for certain criminal actions of business gntities to all of a business entity’s
individual employees, officers, directors, high managerial employees, owners, and
any other person who is authorized to act on behalf of a business entity (“Covéred
Persons”) liable for the companies’ actions. See Final Text of Initiative, proposed
C.R.S. § 18-1-606(1), 2(a), attached hereto as Attachment 3 and incorporated
herein by this reference. Second, the Initiative adds new crimes in criminalizing
the “failure to perform duties required by law,” including the “omission of a
specific duty of affirmative performance imposed on the business entity by law.”
Id. at § 18-1-606 (1)(a). Third, it provides residents of Colorado a civil remedy for
the business entities’ or the Covered Persons’ conduct, even where the resident has

suffered no harm from the action or the inaction. See Proposed C.R.S. § 18-1-




606(5)(a). Fourth, the awards of damages are to be paid to the state’s general fund,
free of the limits set forth in the Colorado statutes and TABOR, and a successful
plaintiff may be awarded attorneys’ fees and costs. See Proposed C.R.S. § 18-1-
606(5)(b) and (d) .

The actions of the Title Board should be reversed because the Title is
unclear, inaccurate, incomplete, confusing, and misleading in failing to supply
necessary definitions and in failing to properly reference the numerous, new
substantive crimes that apply to employees, officers, directors, high managerial
agents and those persons who are affiliated with the .entity. Thq Title is unclear
and incomplete in not revealing that potential defendants will be required to make
their full disclosures to the attorney general, prior to being charged, in order to gain
an affirmative defense; in failing to inform the voters that all awards of damages
are paid to the governmental entity and are then exempted from revenue and
spending limits; and in failing to disclose from whom a successful plaintiff is to
collect fees and costs.

ARGUMENT

I THE PROPOSED INITIATIVE VIOLATES SINGLE
SUBJECT REQUIREMENT

The Initiative is complex and subtly worded. Despite the statements of the

proponents that the change to the statute is a narrow one, concerning a single




theme, a plain reading of the text of the Initiative reveals that it cannot unite
multiple subjects from a complex theme into a singlé subject without inviting voter
surprise and fraud.

A.  Standard of Review

An initiative violates the single subject requirement when it relates to more
than one subject and has at least two distinct and separate purposes which are not
dependent upon or connected with each other. See In re Title, Ballot Title &
Submission Clause & Summary for 1999-2000 #258(4), 4 P.3d 1094, 1097 (Colo.
2000) (“Implementing provisions that are directly tied to an initiative’s centra'l_.
focus are not separate subjects.”) The purpose of the single-subject requirement
for ballot initiatives is two-fold: to forbid the treatment of incongruous subjects in
order to gather support by enlisting the help of advocates of each of an initiative’s
numerous measures and “to prevent surprise and fraud from being practiced upon
voters.” See C.R.S. § 1-40-106.5(e)(1, II).

At first glance, the concept of a single subject requirement appears
straightforward. An initiative with multiple subjects may be improperly offered as
a single subject by stating the subject in broad terms, however. See In the Matter
of the Title, Ballot Title and Submission Clause, for 2007-2008 #17, 172 P.3d 871,

873-74 (Colo. 2007) (holding measure violated single subject requirement in




creating department of environmental conservation and mandating a public trust
standard); see also, In re Title, Ballot Title & Submission Clause & Summary for
1999-2000 #258(4), 4 P.3d 1094, 1097 (Colo. 2000) (holding that elimination of
school boards’ powers to require bilingual education not separate subject; titles and
summary materially defective in failing to summarize provision that no school
district or school could be required to offer bilingual education program; and titles
contained improper catch phrase). “Grouping the provisions of a proposed
initiative under a broad concept that potentially misleads voters will not satisfy the
single subject requirement.” In re Proposed Initiative, 1996-4,916 P.2d 528
(Colo. 1996) (citing In re Title, Ballot Title and Submission Clause, and Summary
with Regard to a Proposed Petition for an Amendment to the Constitution to the
State of Colorado Adding Subsection (10) to Section 20 of Article X, 900 P.2d 121,
124-25 (Colo. 1995)).

“The prohibition against multiple subjects serves to defeat voter surprise by
prohibiting proponents from hiding effects in the body of an initiative. In the
Matter of the Title and Ballot Title and Submission Clause for 2005-2006 #5353, 138
P.3d 273, 282 (Colo. 2006} (holding that there were “at least two unrelated
purposes grouped under the broad theme of restricting non-emergency government

services: decreasing taxpayer expenditures that benefit the welfare of members of




the targeted group and denying access to other administrative services that are
unrelated to the delivery of individual welfare benefits”). [hereinafter, In re
Initiative #55]. “An initiative that joins multiple subjects poses the danger of voter
surprise and fraud occasioned by the inadvertent passage of a surreptitious
provision coiled up in the folds of a complex initiative.” In re Title, Ballot Title
and Submission Clause 2007-2008, #17, 172 P.3d 871, 875 (Colo. 2007) . In light
of the foregoing, this Court has stated, “We must examine sufficiently an
initiative’s central theme to determine whether it contains hidden purposes under a
broad theme.” Id.

B.  The Initiative Is Subtly Worded and Embraces Four Distinct
Complex Subjects that Cannot be Merged under Colorado Law

The title of the Initiative is stated in its first fourteen words: “An
amendment to the Colorado Revised Statutes concerniing liability for criminal
- conduct of businesses. . . .” The Initiative covers four distinct subjects. First, it
¢xpands criminal liability for certain criminal actions of a business entity to all of
its individual employees, officers, directors, high managerial employees, owners,
and any other person who is authorized to act on behalf of a business entity
(“Covered Persons™) liable for the companies’ actions. See Final Text of Initiative,
Proposed C.R.S. § 18-1-606(1), 2(a). Second, the Initiative creates new crimes in

criminalizing the “failure to perform duties required by law,” including the




“omission of a specific duty of affirmative performance imposed on the business
entity by Alaw.” Id. at § 18-1-606 (1)(a). Third, it provides residents of Colorado a

| civil remedy for the business entities’ or the Covered Persons’ conduct, even where
the resident has suffered no harm from the action or the inaction. See Proposed
C.R.S. § 18-1-606(5)(a). Fourth, the awards of damages from which will be paid
to the state’s general fund, and are (o be free of the limits set forth in the Colorado
statutes and TABOR, and a successful plaintiff may be awarded fees and costs.

See Proposed C.R.S. § 18-1-606(5)(b) and (d) .

1. Criminal Liability expanded to all employees and agents of
business entities

The first two clauses of the Titl;a state that the subject of the Initiative is to
extend criminal liability to businesses and their é‘mpioyees and agents: “criminal
conduct of businesses, and, in connection therewith, extending criminal liability to
‘a business entity’s directors, officers, and empiojrees and agents who formulate a
business’s policies or supervise employees.” Id. The final clause of the Title
provides an affirmative defense to criminal or civil charges arising from the
covered persons’ actions. See Title at 1. 10-12. The Title and Submission Clause
are attached hereto as Attachment 4 and are incorporated herein by this reference.
Were extending criminal liability to businesses and its employees and providing an

affirmative defense for the alleged crimes the single purpose of the Initiative, the




voters would not be at risk of surprise. This is not the sole subject of the Initiative,
however. The citizens of Colorado risk the inadvertent passage of an initiative that
presents a number of provisions that are “coiled up in the folds of a complex
initiative.” In re Title, Ballot Title and Submission Clause 2007-2008, #17, supra,

172 P.3d at 875).

2. Initiative adds new crimes in eriminalizing “failure to
perform duties required by law”

The third clause sets forth the general categories of actiong and 1nactions for
which the Covered Persons can be held criminally liable. The plain language of
the title includes the failure “to perform duties required by law.”' This clause
expands crimes to actions which have traditionally been civil wrongs.

“Duties that are required by law” include torts, see 7 CO?RAC § 10.36
(comparing torts, which-arise from duties imposed by law, to contractual
~ obligations, which arise from the parties’” mutual promises); a corporation’s duty to
maintain certain records, see C.R.S. § 7-116-101; a corporation’s duty to maintain
records for inspection by shareholders, see C.R.S. § 7-116-102; and a corporation’s
duty to provide annual reports to the secretary of state, see C.R.S. § 7-116-107(5).

“[A] ‘tort,” broadly speaking, ‘is a civil wrong, other than breach of contract, for

' The Title further provides for violations where “management engages in, authorizes, solicits, requests, commands
or knowingly telerates the business’s criminal conduct”.




‘which the court will provide a remedy in the form of an action for damages.””
Resolution Trust Corp. v. Heiserman, 898 P.2d 1049, 1054 (Colo. 1995) (quoting
‘W.PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 1, at 2
(5thed. 1984)); accord BLACK’S LAW DICTIONARY 1496 (7th ed. 1999).

Thus, pursuant to the Initiative, the breach of legal duties such as the
maintenance of corporate records and filing of reports, or the breach of the duties
of fidelity, of good-faith, of loyalty, of prudence, to give warmning of a dangerous
condition, to act, and of supervision, and the fiduciary duty could acquire the status
of criminal actions under the Initiative, when committed by business entities and
their employees.

Relating to this clause, the Initiative endows certain of these new crimes—
specifically, crimes of omission—uwith strict liability. See Proposed C.R.S. § 18-1-
~ 606(1)(a} (“The conduct constituting the offense consists of an omission to
discharge a specific duty of affirmative performance imposed on the business
entity by law. . ..”). The Initiative does not require that the individual charged
with a crime either had knowledge of the specific duty to be performed or that he
had knowledge that the business entity failed to perforiu that duty. The lack of a
requirement of scienter brings these new crimes created by the Initiative into the

scope of strict liability.
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Generally, Colorado courts apply strict liability to abnormally dangerous
activities, see e.g., Cook v. Rockwell Int’l Corp., 181 FR.D. 473 (D. Colo. 1998)
(regarding release of hazardous sub; product liability, see e.g., Simon v. Coppola,
876 P.2d 10 (Colo. App. 1993); certain offenses that require only a voluntary
performance of an act, see C.R.S. § 18-1-502; People v. Manzo, 144 P.3d 551
(Colo. 2006) (holding leaving scene of accident with serious injury does not
require culpable mental state); and public welfare offenses which are meant to
“enforce compliance with regulatory schemes and seek to protect public health,
Safety, and welfare.” People v. Ellison, 14 P.3d 1034, 1037-38 (Colo. 2000). The
Initiative title does not limit agents’ and high managerial agents’ criminal Lability
for traditionally, civil wrongs to these types of offenses. In fact, there are no limits
placed on a failure to perform traditionally civil duties for which a covered person
.. could be held strictly liable.

3.  Initiative provides residents of Colorado a civil remedy for
business entities’ or the Covered Persons’ conduct, even where
resident has suffered no harm from the action or the inaction

The fourth clause sets forth another purpose, to create a new private right of
action: a right for any Colorado resident to bring “an action for civil damages

against a business or its agents for such criminal conduct,” whether or not he has

11




been harmed. The Initiative allows any “Colorado resident” to seek “civil
damages” against any business entity, employee of the business entity, or anyone
affiliated with the business entity that violates the broad conduct that subjects the
‘party to criminal liability. See Proposed C.R.S. § 18-1-606(5)(a) . The Initiative
does not define “civil damages” or “resident.” See id.

This clause of th_e Title, see 1l. 68, and subsection {(5)(a) of the Initiative
change the established requirements of standing to bring a claim in court. The
Title and Initiative do not require the plaintiffto have suffered any harm from the
defendant’s _actiogs or failures to act. See id. Generally, to establish standing to
sue, the plaintiff must show (1) an injury in fact (2) to a legally protected interest,
(3) resulting from the defendant’s actions. See Wimberly v. Ettenberg, 194 Colo.
163, 168, 570 P.2d 535, 539 (1977). The Initiative is distinguishable from
traditional private rights of action in allowing a person to bring an action wi.thput
requiring any injury to arise from the allegedly wrongful conduct of the business,
its employees, or agents. Cf. Coors v. Security Life of Denver Co., 91 P.3d 393,
398 (Colo. App. 2003) (considering actions under Colo. Consumer Protection Act)

(citing Colo. Rev. Stat. §6-1-101 et. seq.).?

2 An extension of the single subject/clear title limitation applicable to bills, Colorado
Constitution prohibits voter initiatives from containing multiple subjects., Here, the civil private

12




4.  Initiative requires all awards of damages be paid to state’s general
fund, free of limits set forth in Colorado Statutes and TABOR,
and providing award of attorneys’ fees and costs to a successful
plaintiff

The fifth clause of the Title creates a new revenue source for the state’s
general fund fmfn the damages of a successful civil suit brought by a resident of
the state: “[R}equiring that awards in civil actions be paid to the general fund of
the State of Colorado.” 4. at 1l. 8-9. These funds will be exempt from all revenues
and spending limits set forth in C.R.S. § 24-75-201.1 and the limits of TABOR.

Further prejudicing businesses and their unsuspecting employees is a one-
sided attorney fees provision. Under the American Rule, “attorney fees cannot be
recovered altbsent an express statute, court rule, or private contract providing for
them.” See Hawes v. Colo. Div. of Ins., 65 P.3d 1008, 1015 (Colo. 2003); see also,
Krystkowiak v. W.O. Brisben Cos., Inc., 90 P.3d 859 (Colo. 2004); C.R.S. § 13-17-
”_101,_ et seq. The Initiative provides fees for the successful party only where the
successful party is the resident-plaintiff. If the business entity-defendant were to
prevail, it could not receive its fees or costs. Thus, the resident-plaintiff faces no
risk in filing a complaint against a business entity or one of its employees, beyond

his own attorney’s fees and costs. Even in the event that the claims are found to be

right of action fails to fall under the title of Colo. Rev. Stat. § 18-1-606 Criminal Liability for
Business Entities.
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frivolous, the resident-plaintiff may simply be denied the possibility of collecting
his fees. This contravenes C.R.C.P. 11 and C.R.S. § 13-17-101, et seq.

Where legitimate claims exist, the Initiative may adversely affect injured
parties. A race to the courthouse and trial may ensue, allowing the State of
Colorado or resident-plaintiffs to collect damages, in lieu of persons suffering
actual injuries from the wrongful actions or inaction of a business entity or its
employees. See Title at 11. 8-9. Were more than one case for the same harms to be
filed, there is the risk of inconsistent judgments. Potential plaintiffs who have
suffered harm may discover the trial court’s doors_ciosed to them because a
resident-plaintiff has already brought a successful claim, which has triggered the
doctrine of res judicata. The costs of defending lawsyits brought pursuant to the
Imtiative are likely to drive many defendant companies otit of business or into
bankruptcy.

JI. THE INITIATIVE IS CONFUSING, UNFAIR, MISLEADING,
AND LIKELY TO SURPRISE THE VOTERS

The Title Board’s chosen language for the titles and summary must be fair,
clear, and accurate, and the language must not mislead the voters. /n re Ballot
Title 1999-2000 #258(A), 4 P.3d 1094, 1098 (Colo. 2000). “In fixing titles and
summary, the Board’s duty is “to capture, in short form, the proposal in plan,

understandable, accurate language enabling informed voter choice.” Jd. (quoting

14




In re Proposed Initiative for 1999-2000 No. 29, 972 P.2d 257, 266 (Colo. 1999));
see also, In re Title, Ballot Title and Submission Clause, and Summary for 1999-
2000 No. 104, 987 P.2d 249 (Colo. 1999) (initiative’s “not to exceed” language,
repeated without explanation or analysis in summary, created unconstitutional
confusion and ambiguity).

This requirement helps to ensure that voters are not surprised aft_er an
election to find that an initiative included a surreptitious, but significant, provision
that was disguised by other elements of the proposal. Seé In the Matter of the
Title, Ballot Title and Submission Clause for Proposed Initiative 2001-02 #43, 46
P.3d 438, 442 (Colo. 2002). Eliminating a key feature of the initiative from the
titles is a fatal defect if that omission may cause confusion and mislead voters
about what the initiative actually proposes. See id. ; see also, In re Title, Ballot
Title and Submission Clause, and Summary for 1999-00 # 256, 12 P.3d 246, 256
(Colo. 2000); In re Ballot Title 1997-1998 #62, supra, 961 P.2d at 1082.

The Court has stated that it will “characterize the proposal sufficiently to
enable review of the Title Board’s action.” In re Initiative for 1999-2000 #258(4),
4 P.3d 1094, 1098 (Colo. 2000) (citing In re Ballot Title 1999-2000 # # 245(H) &

245(g), 1 P.3d 739, 743 (Colo. 2000)). This Court must examine “an initiative to

determine whether or not the constitutional prohibition against initiative proposals
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containing multiple subjects has been violated.” In re Initiative #30, 959 P.2d 822,
825 (Colo. 1998). Titles must “unambiguously state the principle of the provision
sought to be added, amended or repealed.” In re Title, Ballot and Submission
Clause, and Summary for 1999-2000 No. 258(4), 4 P.3d 1094, 1098 (Colo. 2000)
(citing In re Ballot Title 1999-2000 # 104, 987 P.2d 249, 254 (Colo. 1999}).

In In re Ballot Title 1999-2000 #258(4), supra, the titles were materially
defective for failure to include a key feature of the initiative, which resulted in
misleading and confusing the voters. The approved title for Initiative 258(A)
failed to articulate that school districts and schools could not be required to offer |
bilingual programs. See id. at 1099. In considering the langnage of the title for
Initiative 258(A), voters could conclude that parents of non-English speaking

students would have a meaningful choice between an English immersion program

~.and a bilingual program. See id. This Court concluded that a misinterpretation of

the fitle could cause voters to favor the proposal as assuring both programs, which
1t did not. See id. at 1099.

A.  The Title is Misleading, Confusing and Unfair

The Title is misleading, confusing, and unfair in numerous ways. The
Initiative’s Title provides that it seeks, “[ajn amendment to the Colorado Revised

Statutes concerning liability for criminal conduct of businesses.” Title at 1. 1. This

16




1s misleading for several reasons. The Title does not reveal that the Initiative
actually concerns both criminal and civil liability. The Initiative reaches beyond
“criminal conduct;” redefining actions or inactions that historically have been civil
duties (such as the requirement of filing annual reports, keeping minutes of board
meetings, and honoring the fiduciary duty). The Initiative creates criminal conduct
from the fatlure to perform these duties. In addition, the Initiative fails to properly
reference the numerous new substantive crimes that apply to employees, officers,
directors, high managerial agents, and those persons who are affiliated with the
entity. See discussion in Part I(B)(2), supra. Further, the language of the Initiative
falsely leads the voter to believe that this criminal conduct is already provided by

law stating, that it is “extending criminal liability to a business entity’s directors,

officers, and employees. . . .” Id at ll. 2-3 (emphasis added). The language also
suggests tha_t if a business is guiity of an action, then each and every one of its
employees is guilty of the action, unless each and every one of those emplojree_s
has secured his affirmative defense by reporting the action to the attorney general.
Id. atll. 10-12. Taking all of these factors into account, the voters are likely to be
misled regarding the acts to which the proposed statute applies.

In addition, the Title is inaccurate and misleading in failing to properly

define the parties that are specifically affected by the civil provisions. The
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criminal component of the ballot title provides that it applies to “directors, officers,
and employees and agents who formulate a business’s policies or supervise
employees.” Id. at 1l. 2-4. In contrast, the civil damages reference of the same
ballot title merely provides that liability exists with respect to “a business or its
agents.” Id. at1. 7. This variance implies that the Initiative carries a more limited
civil component than a criminal component, which is untrue. The choice of words
and the implication are inaccurate ahd misleading.

The Initiative’s title and submission clause do not inform the voter of the
requirements of the Initiative’s affirmative defense; namely, that in order to avail
himself of the Initiative’s affirmative defense, a defendant must make a full
disclosure to the attorney general, prior to any action against him. See Proposed
C.R.S. § 18-1-606(4); see also, Title 1. 10-12 and Submissio;l Clause II. 10-12.

The Initiative is confusing and unclear as to what specific type of conduct
would violate applicable law. In other words, while one can presume that a
violation of a criminal statute would create criminal liability, it fails to state which
“duties that are required by law,” and potentially many civil wrongs, fall within the
purview of this measure.

The Initiative is unclear in failing to define important terms. The Title states

that it allows “any Colorado resident to bring an action for civil damages against a
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business or its agent for such criminal conduct.” Title at 11, 6-8. Tt fails to indicate
that “resident” is not defined and could include any person residing in the state
such as a business entity, a legal alien, or an illegal alien; and it does not define
“civil damages.”

The Initiative’s title and submission clause do not inform the voters that in
order for a defendant to avail humself of the affirmative defense, he must make his
full disclosure to the attorney general, prior to being charged or a complaint being
filed. See Proposed C.R.S. § 18-1-606(4); see also, Title 1. 10-12 and Submission
Clause 1L 10-12.

The Title provides that the plaintiff may “bring an action for civil damages
against a business or its agent for such criminal conduct.” See Initiative at
Paragraph 5(a); see also, Submission Clause at Il. 6-7. Voters are likely to
_conclude that they will be able to collect damages from actions that they bring
under the proposed statute. This is misleading. The plaintiff cannot collect the
damages for which he brought the action. Any monetary damages must be paid to
the general fund of the State of Colorado. See Proposed C.R.S. § 18-1-606(5)(e);
Title at 1l. 8-9; and Submission Clause at I. 8. Once the damages have been placed

in the general fund, they will be exempted from constitutionally required revenue

and spending limits (e.g. CR.S. § 24-75-201). See Proposed C.R.S. § 18-1-
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606(5)(b) and (d). This creates a new revenue source for the state that is free from
the limits of previously passed legislation.

The Initiative provides that the successful resident-plaintiff is “entitled to
reasonable attorney fees and costs.” Id. at 5(e). The Initiative is silent as to who
must pay the fees and costs, It is unclear whether the defendant or the State of
Colorado is responsible to pay them.

B.  The Title, Ballot Title and Submission Clause Contain an
Impermissible Catch Phrase, “Criminal Conduct”

Titles may not contain a catch phrase that unfairly prejudices the proposal in
its favor. This contravenes Colo. Rev. Stat. § 1-40-106(3)(a). See In re Ballot
Tiz‘lg 1999-2000 # #227 & 228,3 P.3d 1, 6-7 (COIO.ZOOC). Catch phrases are
words that work to a proposal’s favor without contributing to voter ﬁ-nderstanding.

See In re Ballot Title 1999-2000 #258(4), supra. (holding that the words “as

rapidly and effectively as possible” in relation to teaching children English was an

improper catch phrase). By drawing_ attention to themselves and triggering a
favorable response, catch phrases generate support for a proposal that hinges, not
on the content of the proposal itself, but merely on the wording of each phrase. /n
re Ballot Title 1997-1998 # 1035, 961 P.2d 1092, 1100 {(Colo. 1998). “It is well
established that the use of [a] catch phrase or slogans in the title, ballot title and

submission clause, and summary should be carefully avoided by the Board.” In re
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Ballot Title 1999-2000 #258(4), supra, 4 P.3d at 1100; Jn re Amend Tabor No. 32,
908 P2d 125, 130 (Colo. 1995). This rule recognizes that the particular words
chosen by the Title Board should not prejudice electors to vote for or against the
proposed initiative merely by virtue of those words’ appeal to emotion. /4.

Catch phrases may also form the basis of a slogan for use by those who
expect to carry out 4 campaign for or against an initiative, thereby further
prejudicing voter understanding of the issues actually presented. See Say v. Baker,”
322 P.2d 317, 320 (Colo. 1958). They encourage prejudice in favor of the issue
and distract voters from consideration of the proposal’s merits and masking the
true policy question. See id.

‘The Initiative contains the words “criminal conduct,” which are likely to
work to the proposal’s favor without contributing to voter understanding. See Title

atl 7; Submi_ssioq C_Eause atll. 6 & 7; see also, In re Ballot Title 1 9__9_9—2_000
#258(4), supra. The vast majority of voters, if not all Voters,,ére against criminal
conduct in business. “Criminal conduct” provokes thoughts of such acts as
murder, embezzlement, fraud, theft, and arson. Thoughts of these crimes
overwhelm the mind, preventing consideration of whether unidentified “duties

required by law” should be considered crimes.
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CONCLUSION
For the reasons set forth in this Opening Brief, Petitioner requests the Court
to reverse the actions of the Title Board and to direct it to strike the title, ballot
title, and submission clause and return proposed Initiative for 2007-2008 #57 to its
proponents.
Respectfully submitted this Ist day of Aprii, 2008.

FAIRFIELD AND WOODS, P.C.

By: s/ Susan F. F. is\Z:' j/u/{f/:
Douglas J. Friednash, #18128
John M. Tanner, # 16233
Susan F. Fisher, #33174

Petitioners Address:

1445 Market Street.
Denver, CO 80202
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PROCEEDINGS

MR. HOBBS: Good morning. Le%‘s go ahead
and get started. This is a meeting of the Title Setting
Board pursuant to Article 40 of Title 1 of the Colorado
Revised Statutes. The date is February 20, 2008, and the
time is 9:04 a.m. We're meeting in the Secretary of
States's Blue Spruce Conference Room, 1700 Broadway,
Suite 270, Denver, Colorado.

The Title Setting Board today consists of
the following: My name is Bill Hobbs. I'm the Deputy
Secretary of State here on behalf Secretary of State Mike
Cofifman. To my right is Dan Domenico, Solicitor General,
here on behalf of Attorney General John Suthers. To my
left is Dan Cartin, Deputy Director of the Office of
Legislative Legal Services, who is the designee of the
Director of the Office of lLegislative Legal Services, who
is Charlie Pike.

Today we have four proposed initiatives:
two for this morning's session and two thié afternoon.
And I should alsoc introduce -- excuse me. To my far
right is Cesi Gomez from the secretary of state's office.

Just by way of procedure, there's sign-up
sheets on the table by the door in the back of the room.
Anybody who wishes to testify, please sign up. The

meeting is recorded, and it's also broadcast over the




Title Board Hearing

10

11

12

13

.14

15

16

17

18

19

20

21

22

23

24

25

Internet. The procedures that we follow when the -- for
each agenda item, the board members first will be given
an opportunity to ask questions of the proponents. It's
important that we understand -- make sure that we
understand each proposal.

Second, the board will determine if it has
jurisdiction to set a title, and that necessarily
requires determining whether each measure complies with
the single-subject reguirement of the Coqstitution. And
then third, if the board determines that it does have
jurisdiction to set a title, then it will proceed to
consider ;etting the titles using a staff—prepafed draft,
which is also -- a copy of which is the on the tables by
the back door.

Generally we take the testimony first and
then have discussion and vote. A decision is reached by
two out of the three members of the board, and anyone who
is dissatisfied with the decision of the board today can
file a motion for rehearing within seven days of today.

With that, I would like to turn to the first
agenda item, which is 2007-2008 Number 57, Criminal and
Civil Liability of Businesses and Individuals for
Business Activities. And if we could hear from the
proponents first.

I believe, Mr. Grueskin, you represent

2007-2008 #57 and 2007-2008 #62
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proponents. If you could introduce yourself for the
record, please.

MR. GRUESKIN: Thank you, Mr. Hobbs. My
name is Mark Grueskin, and our firm is counsel for the
proponents. I don't think I'm as sick as Mr. Domenico,
but I'm a little hoarse, so . . .

MR. HOBBS: Do you have any general remarks
before I ask if there's questions? Anything you think we
need to know before we proceed?

MR. GRUESKIN: No. I don't have anything.

MR. HOBBS: Are there any guestions from
board members about Number 572 I think I have one or two
questions, just locking at the text. Subsection (4) says
that it's a complete affirmative defense for an
individual charged -- that he or she reported the matter
to the attorney general's office. And I'm assuming
that's a complete affirmative defense both to a criminal
charge as well as to the civil damages that are also
provided for?

MR. GRUESKIN: That's correct.

MR. DOMENICO: I have a question. What do
you expect the attorney general to do with these reports?

MR. GRUESKIN: In terms of the reportg?

MR. DOMENICO: Well, under Subsection (4).

MR. GRUESKIN: Well, it seems that once the

2007-2008 #57 and. 2007-2008 #62
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5
1 attorney general has that information, the attorney
2 general can determine whether or not to pursue a sort of
3 action under the laws of Colorado.
4 MR. HOBBS: Subsection (5)(d) says that
5 moneys from the civil damages are exempt from -- I think
& this is the 6 percent general fund appropriation limit.
7 What's the purpose of that? 1 mean, this maybe gets into
8 the single-subject discussion, but how is that related?
9 ’ MR. GRUESKIN: That was a change made based
10 upon reccmmendation at the review and comment hearing.
11 The original thought was that these moneys ought to be
iz able to be acquired without being sublject to any sort of
13 TABOR limits. And at the comment hearing, the‘staff
14 indicated that they were already exempt, but that if that
15 kind of flexibility was to be built into the measure,
16 that this would be better changeé.
17 ' MR. HOBBS: 1Is there something -- I didn't
18 look for this. 1Is there something already in the &
19 percent limit that exempts damages or things like this?
20 MR. GRUESKIN: I don't have any answer to
21 you. The staff did not raise that.
22 MR. HOBBS: COkay. Other questions from
23 proponents? Mr. Cartin.
24 MR. CARTIN: Thank you, Mr. Chairman. Mr.

25 Grueskin, on the —-- the amendment to 18-1-606, Subsection
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atfairs of the business entity or by a high managerial

6

(1), a new language is -- "business entity,” and then the
new language, "agent, or high managerial agent are guilty
of an offense."

MR. GRUESKIN: Yes.

MR. CARTIN: And then paragraph (1} (a)
provides, "The conduct constituting the offense consists
of an omission to discharge a specific duty of
affirmative performance imposed on the business entity by
law.” And I_guess my first guestion -~ T'11 just kind of
go down the line here. My first question was, was it
unnecess -- 1 guess I'm wondering why the new language
hasn't bgen iﬁserted as well after "business entity”™ in
(1} {(a), or if that's unnecessary to conform it to the
change in the introductory paragraph.

And then in (1) (b), the language states, as

we go forward a little bit, "authorized to manage the

agent acting within the scope of his or her employment or
in behalf of the business entity.” And there it mentions
the high managerial agent, but it does not mentién an
agent.

And then finzlly, in the penalty provisions
in Subsection (3), the next-to-liast and the last sentence
state, "For an offense committed on or after July 1,

2003, a business entity shall be subject to the payment
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of a fine.™ And the next sentence says, "Bn offense
committed by a business entity that would be a
misdemeanor or petty cffense committed by an individual
shall be subject to the business entity to the payment of
a fine.™

And again, I just wondered why —-- whether it
was necessary to conform that language in Subsection {3}
to the change in Subsection {1) as well; S0, for
example, in the next-to-last sentence, it would read,
"For an offense committed on or after Juiy L, 2003, a
business agent” ~- "a business entity agent or high
ménagerial agent shall be subject to the payment of a
fine."” |

That's my kind of overall guestion, is why
those types of conforming amendments are not in place or
unnecessary for the remainder of the measure.

MR. GRUESKIN: Well, let me address them one
by oﬁe. The original language used a definition that the
legislative staff found duplicative of the existing
definition of agent, so that language'was used
throughout.

The particular conduct in {1} {a) and (1) (b),
those provisions were not changed, because the purpose of
the measure is to address accountability for the business

entities' acts. Obviously individuals have liability
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under the existing statutes for their own acts, separate
from this statiute. This is about, as the title suggests,
criminal liability of business entities. And therefore,
the guestion was how far beyond that entity could the law
gc. As to -~ so I don't believe that the changes to

(LY (a) and (1) (b) ‘were necessary.

As to the conforming amendment to {3,
excuse me -- 18-1-606(3), it seems to me that that either
would have been repetitive, because Lhe guestion would be
whether or not legislature can amend the statute further
to provide that clarity, or whether or not there are
separate offenses that might be implicated.

't think that, yoﬁ know, probably optimally
the language relative to offenses committed after July 1,
2003 could have been amended as well, but it seems to me

that ultimately that's going to be an issue for the

legislature if it feels that there’'s -- clarity is

regquired since it's in the statute.

MR. CARTIN: The offense that's referenced
there in 18-1-606(3), in the sentence that begins, "For
an offense committed on or after July 1, 2003," the
offense is the offense described in Subsection (1) of
18-1~6062

MR. GRUESKIN: Well, I'll be honest with

you, I'm not actually sure that (3) is as related to (1)

2007-2008 #57 and 2007-2008 #6372
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as your guesition presumes.

MR. CARTIN: Okay.

MR. GRUESKIN: And the reason is, is that
{3} uses the reference to a corporation. {2) (b) defines
a business entity, and (1) (a) addresses business entity.
Therefore, it seems to me that (3}, we would have had to
have changed (3) entirely to expand it to business
entities as well as corporations.

And so that's probably -- T mean, fhat's
probably a more iimited provision than the extent of (1)
and (2}. And standing on their own, {I) and {2} --
because, as the staff appointed out, these are not
separate offenSes: These are simply circumstances
surrounding which there's liability for an offense.

So (1) {(a) and —- excuse me. (1) and (2)
stand on their own separate from (3); and therefore —-=
again, I'wduid,reitézaté théﬁ tﬁé.legiéiétﬁfé.éaﬁ;“;f.it
chooses, make (3) consistent with (1) and {2). But
currently, {3) isn't consistent with (1) or (2} anvyhow.

MR. CARTIN: Thank you.

MR. HOBBS: Any other questicns for the
proponents?

MR. DOMENICO: Yeah. Actually, I have a
question about how you see the civil damages aspect of

this working. What would the citizen or individual

9
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residing in Colorado who brought one of these actions --
how would they show civil damages? I mean, what do you-
expect -- what would they have to show? Say -- I don't
knew -- give me an example, I guess.

MR. GRUESKIN: If there are damages flowing
from the nonperformance of the duty requireéed by law.
What comes to mind is an entity is required to cease
polluting. It refuses or fails to do so, even though
it's under an order from the Department of Public Health
and Eﬁvironment. And there are damages to the downstream
users or other -- you know, other aspect of the
environment or other citizens. Tt seems to me that's
the —

MR. DOMENICO: So this would be kind of a
qﬂi tam-type thing? They wouldn't have to show damages
to themselves necessarily, but to the state?

“MR..GRGESKIN: fhafgs éérréét- .Tﬁéy;re
acting as private attorneys general. And for that
reason, there is no personal participation in the damage
award.

MR. DOMENICO: Okay.

MR. HOBBS: If there are no other questions,
let's move on, then, to the question of whether the
measure complies with the single-subject requirement. Is

there anybody who wishes to testify on that question?

LQ
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boug Friednash signed up, and I don't know whether you
want to testify on this or neot.

Welcome, Representative Friednash.

MR. FRIEDNASH: Thank you. It’'s been a few
years since those days, but I appreciate it. Nice to see
you. I'm here on behalf of the Denver Metro Chamber of
Commerce, and I would like to actually touch on some of
the things you just brought up in terms of guestions, but
I think I'11 wait until the next aspect of this hearing
to do so, because I think it's probably more guided
toward those things.

The concerns that I have without obviously

going into the merits of this are, we believe that this

does viqlate the single-subject rule, and in the
following ways: First, what we're dealing with here is
an existing criminal statute, and we are seeking to amend
something that's found in the criminal code that is the
title of that. And obviously, I don't think the language
of it fits within the title, but the tilts deals with
criminal liability for business entities.

Now, the first thing this does is it expands
the liability for business entities to, basically, any
employee or agent of the company, as I read the
definition of agent. High managerial is basically the

same as —- it would be encompassed by the agent anyway.

2007-2008 #57anid 2007-2008 #62
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And then the second thing it does is it
creates a civil -- a separate civil private right of
action, which is not like the qui tam situation, because
the person whe brings the qui tam case gets those damages
or is entitled to bring damages. The state can be the
party bringing the gui tam action.

So it's a little different, but basically it
creates the private right of action. 2And that private
right of action is separate and distinct from the
criminal liability portion of this.

And again, it doesn't fit under the bill
title, in my view. But even asspming it did, it's
completely separate and distinct. It creates a new,
separate private right of action where any Coloradoc
resident at all can bring a case, and Lhe state gets the
award if thereé is an award. And if the party is
suécéssful,‘they wiil be.awardéd-atfbfneys feeé"énd césts
under this section, which is a new remedy to this case.

It also creates an affirmative defense, which applies

~apparently to businesses -- applies only to the agents

and not the business entity itself.

The final thing it does is something that
was asked but, which is this revenue source, which is
apparently going to be exempted from the TABOR -- or from

the Bird-Arveschoug Amendment, as I read it, and I think

2007-2008 #57 and 2007-2008 #62
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that's a separate distinct issue.

So as I view this, there are at least three
separate and distinct issues: criminal liability, which
is the existing bill title this references; the civil
liability portion and Creating civil liability for
individuals, agents, and business entities; and finally,
the third piece, which is this new revenue source, that
moneys are paid under the Colorado general fund, but the
title doesn't describe that thatjs even exXempted under
Bird-Arveschouqg.

~So that's our brief reading of how this is
filing.as a single subject. At that point, I'm happy to
take questions or otherwise pass.

MR. HOBBS: Thank you. Let me ask a
question or maybe suggest a different point of view and
have you respond to it. Maybe going to your last point,
I am kind of curious if you know whether or not damages
are already exempt under the Bird-Arveschoug Amendment.

MR. FRIEDNASH: I brought a copy of that
here, and I looked at it, and my understanding is it is
not, but I'm not positive. But I think they're not
currently exempted.

MR. HOBBS: Okay.

MR. FRIEDNASH: T think the first two

sections of 24-75-201.1 talk about the specific ways in

13
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1 which the exemptions apply, and I think there's only

2 three or four of them. That's my Fecollection of looking
3 at the statute.

4 MR. HOBBS: Well, let me just ask vyou, then,
2 Just going back to kind of the general argument that

6 we're starting with a statute right now that deals with

7 criminal liability and Kind of expanding it, the

8 proposal, I think, is to expand it beyond that, but the

2 caption to the to the statute —-— to 18—1—606{ Criminal

10 Liability of Business Entities, you krow, my recollection
11 is that's an editorial thing that can be changed as the
i2 statute i; changed. |

i3 . And I guess I would suggest maybe for the
14 . sake of discussion that the subject is something like

15 liability of business entities or, you know, liability

16 for wrongful conduct of business egtities or something

17 like that.

18 And there may be a criminal aspect of that
18 liability and a civil damages aspect of that liability.
20 But the fact that there's different aspects of it

21 wouldn't violate the single-subject requirement.

22 MR. FRIEDNASH: Yeah, I think it's a title
23 problem. I agree with you. I think the fact that it's
24 creating a private civil right of action as well is what

25 makes it a separate and distinct issue, that it really is
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going beyond that.

MR. HOBBS: Okay. But still the subject
would be liability for wrongful conduct of business
entities, wouldn't it? Wouldn't that be a fair
description of the single subject of this proposal?

MR. FRIEDNASH: I think that's one way to
look at it. But again, what is kind of disjointed in

this 1s the disconnect between Section (1) and (3}, as we

pointed out, and even in (1){a) and (1) (b). I'm not sure
how that -- I don't necessarily buy the argument that
this is going to tie in -~ that it incorporates employees

or agents arnd high managerial employées the same way that
they've articulated.

And I think there is a disconnect with
respect to the issues insofar that (3) really deals with
criminal penalties. This cone doesn't create criminal
penalfies in fhat conte#t for the empioyee or ééént.ofk
high managerial agent. So T think there are a little
different.

MR. HOBBS: Okay. Well, and maybe one other
thing that I wanted to ask about: For the sake of
argument, I guess, 1 could see that the civil damages,
you know, simply from the proponent's point of view, may
be simply part of the liability they wish to impose on

people that are, you know, responsible for the wrongful
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1 conduct of the business entity.

?‘ 2 And once the measure imposes civil damages,
3 the money has to go somewhere. So putting it into the
b 4 general fund and saying whether or not it's subject to

f 5 the 6 percent general fund appropriation limit arguably,

6 then, would simply be administrative details, that you

ik 7 have to deal with what happens to the money and,

R 8 therefore, wouldn't be a separate subject.

:f 9 ) MR. FRIEDNASH: I understand your position

_i | 10 Or your articulation of that issue. You know, having

; 11 served, I think the public is really weary of things that

12 disconnect from TABOR and Bird-Arveschoug Bmendment. It

i 13 is called Bird-Arveschoug. People know what it means. I
'? 14 mean, it's got this general vernacular to it, as well as
: 15 TABOR.
.
; 15 I think they really -- when you say vou're

A R S going to exempt out sdméthiﬁg from the générél fuﬁd or

18 spending limits, I think that truly is a separate issue

e 19 that calls for a discrete standard or discrete subject,
? 20 and I think therein lies the problem.
i 21 MR. HOBBS: Other guestions from the board
i 22 for Mr. Friednash?® Thank you very much.

23 MR. FRIEDNASH: Thank you.
i 24 MR. HOBBS: I don't have anyone else signed

25 up to testify. Is there anyone else who wants to testify

br
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on the subject of single-subject compliance?

Seeing no one else, Mr. Grueskin, would you
like to respond?

MR. GRUESKIN: Thank you, Mr. Chairman. BAs
I understand it, the argument is that there are three
subjects: criminal liability, civil liability, and how
the revenue gets addressed. I will tell you, Mr.
Chairman, I have recrafted the bill title, should we get
there, and my éingle—subject description is virtually
parallel to yours. So T think we're looking at it in the
same way.

i would alsc note for the board that the
supreme court has really addressed this issue in the éase
of Initiative Number 1999-2000 Number 200{A). This was
dealing with provisions arocund the consent for a
physician to perform an abortion, and that initiative had
substantive provisions, had'repdrting pProvisions, héd
civil penalties and criminal penalties and were found to
be a single subject.

Likewise, in this last cycle, there ﬁas an
Initiative Number 73 that went up to the supreme court in
and around a pay-te-play measure. The gquestion was
whether or not the remedy was separate from the
provision, because it required certain -- it was a

multifaceted remedy, including the invalidation of the
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election. The court found that to be a single subject.

What we're talking about here are various
ways to ensure compliance with the requirements of law,
and the civil remedy is specifically crafted to be
triggered if the criteria in Section (1) are violated.

50 I think that they are necessarily related to the
ability or the subject of the liability for criminal
conduct in businesses.

As to the Bifd~Arveschoug issue,.the court
over and over has said imﬁlementation deﬁails are not
separate subjects. You could not do this initiative
without ~~ you couldn't do a Bird-Arveschoug exception
unless this were part of the law. And thére’s no reason
to think that voters are somehow going to have some
mental disconnect over creating the remedy and how the
resulting revenue is treated.

”mééwlkd.ésk”yéﬁ.fg ibokmaﬁ théfnéfgﬁﬁent as a
reflection of the implementation measure and find this teo
be a single subject.

MR. HOBBS: Questions for Mr. Grueskin?

MR. DOMENICO: Well, actually, I mean, I
would just -- I'm not persuaded by the argument that the
Bird-Arveschoug part is a separate subject. But I have
real problems with the idea that you could take a statute

as it exists, applies -- creates criminal liability for

|2:!
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business entities and both alter it to impase that
liability on individual employees and managers and then,
also, change the current remedy from imposing criminal
liability on business entities to imposing criminal and
civil damages on individuals and on the business entity.

One or the other would seem to be a single
subject to me. And I haven't looked at the tWwo cases you
cited, but neither one of them sounded exactly on point
to me.. I mean, obviously if you're Cfeating a new crime,
you're going to have all softs of penalties for it. But
extending an existing form of liability to a new eclass of
people seems like one subject te me, and then imposing on
everybody a new form of liabiiity seems really like
another subject.

I mean, what's the necessary relationship
between the two other than trying to, vou know -- as you
say, I guess they're both trying te discharge criminal -
liability. But I ﬁean, that can't be -- that can't be --
that's way too broad, isn't it?

MR. GRUESKIN: Well, I don't think it's too
broad. I think the entire idea here is that there is
already a statutory mechanism for assessing criminal
liability against employees and agents of a company for
their affirmative acts.

But what this statute deals with is either

2007-2008 #57 and 2067-2008 #62
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the passive act of knowing but not deing anything about
it or, in the alternative, not performing the duties
reguired by law.

S0 this simply takes kind of the existing
construct of being able to go against the business entity
and its agents for their affirmative acts that violate
the criminal laws and extending it where it only now
applies to the business entity for the knowledge without
somehow -- without intervening to take an action‘as to
the criminal act.or, alternatively, knowing about the
failure to perform a duty imposed by law.

MR. DOMENICO: Right. So now an employee, a
10w—level —= undef this measure, a low-level employee
under existing law before this measure who knews that his
company may be dumping pollution somewhere but it's not

really his responsibility but he's learned about it and

he doesn't do anything abdut it, under current law, he

probably has no potential liability.

But under this provision, he's on the hook
for criminal liability and civil liability. In addition,
the organization previocusly, the entity, would have been
subject to criminal liability, but now they're also
subject to this private right of action.

I mean, those seem like two sort of

things you -- they're related, obviously, but they're not

20
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necessarily related. It seems to me you would be pretty

surprised if voting on one to necessarily include the

other.

It's very different, it seems to me, than
the Bird-Arveschoug part, where if you just came in here
and said, you know, we need to create this private right
of action against business entities, and it was just -

not the change in Section (1}, but just the later change

creating the c¢ivil damages and the private right of

actidn for them, you know, it wouldn't -- that really
would seem to me to be just kind of a detail. You've
created this new revenue éource and you've got té figgre
out whét to do with it.

But how that necessarily relates in a not
sort of surprising way to extending business entity
liability to individual employees, I'm not -- I'm
struggling with.

MR. GRUESKIN: Okay. Well, let me first
address one of the issues that was raised in the
arguments that this was not a single subject and that
you've repeated now, which is that virtually every
employee is going to have to face this liability.

Definition of agent is actually very, very,
very narrow. As already adopted by the legislature, an

agent 1s a director or officer or employee or other

2007-2008 #57 dand 2007-2008 #62
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person who's authorized to bind the entity. And high ‘

managerial agent is somebody who's in a policy-making or
supervisory role.

It seems to me that in terms of actual
knowledge, that -- whether that knowledge is as far-flung
and widespread in a corporate entity or business entity
is an open question. Those usually aren't secrets that
are openly shared among the entire workforce.

~ But in any event, it seems to me that where
the court has already addressed measures, it has civil
and criminal liability and found no single-subject
problem over a new substantive limitation, With new
reporting requirements, that simply extending an existing
statute and the goal of that existing statute isn't any
more problematic than what the courts already addressed.

And we may Jjust have to agree to disagree,
buf it sééms to.ﬁe £héf if.iﬁ.tﬁe cﬁuft.éan iess &
provision that never existed, a requirement that never
existed and civil and criminal penalties that never
existed and say that they're all reasonably related, this
measure meets that fest.

MR. DOMENICO: I appreciate that.

MR. HOBBS: Any other questions? If not,
then let's turn the board discussion on the question of

whether the measure complies with the single subject
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requirement. Any discussion by the board? |

MR. DOMENICO: Well, as you can tell, I have
real trouble with it. I do think a lot of people would
be surprised, even though -- and I appreciate what Mr.
Grueskin said, that if this were sort of all new,
creating new liability for everybody, that that might be
a single subject.

But where you're -- I mean, it seems to me
this really is doing two things that would surprise a lot
of people: It's extending criminal liability that
currently exists to -~ from just applying to business
entities, to applying to some class of employees.

Whether it's as broad as it sort of seems to say, anybody
authorized to act on behalf of the corporation or the
entity, or whether it's narrower than that, in any case,
it's extended criminal liability to individuals, which
seems like one subjeét!”

And then creating an entire new right for
civil damages brought by any resident creating a private
right of action seems, to me, to be a surprising
extensicon of the statute. That really is a different
subject.

And I'm going to -- if there’'s a rehearing
on this, which I'm guessing there would be, I'm going to

reserve the right to change my mind. But at the moment,
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1 see those as two subjects.

MR. HOBBS: Okay. 1 guess I'm probably
looking at things as fitting within a single subject. I
respect the point of view, and T understand Mr.
Domenico's points, I think. I am sort of looking at this
as falling under the general subject that maybe something
like, you know, liability for wrongful acts of business
entities. And I think Mr. Grueskin expressed -- he
didn't label it as a purpose, but I think he expressed
that the purpose of the measure was to ensure compliance
with the law by business entities.

And the;e‘s several ways that the measure
appreoaches that, and they all, to me, seem to be related
to what I think is the major purpose. And like 1 say, I
think they fall under that general subject of business
liability. 8o I think it's probably a single subject, in
my view. Mr. Cartin. | |

MR. CARTIN: Thank you, Mr. Chairman. And I
agree with you, Mr. Hobbs. I also ~- I think Mr.
Domenico's raised some good points here. But I don't see
under the relevant precedent the surprise that I think
Mr. Domenico sees in the measures of a criminal and civil
liability connection.

I do thing think, as Mr. Grueskin has

articulated, that these provisions are reasonably

29
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related. And I think, as he said, that the provisions of
Subsection {4} and {(5) of the measure dealing with an
affirmative défense and then the civil damages are all
tied into Subsection (1) of the measure and are triggered
by an cifense under Subsection (1) of the measure.

So I see the connectivity, and I agree with
Mr. Hobbs that it does seem to be the single -- that this
does f£it under a broader subject or purpese of wrongful
conduct of business entities.

And I also wanted to just note for the
record that there were some changes made from the version
that was'submitted to staff, and specifically tﬁe version
of the measure that was reviewed by staff spoke to an
associated person as well as the business entity being
guilty of offense and continued definition of associated
person. And that was subsequently chancged for submittal
to the title board to "agent” orf"high ménégeriél agént,“

And I also would note that in the original
draft, Subsection (5) (d} provided that the moneys -~ the
civil damages shall be exempt from the revenue-spending
provisions of Section 20 of Article X of the Colorado
Constitution. And now in the measure submitted to the
board it provides such moneys when appropriated shall be
exempt from the provision of Section 24-75-201.1,

Arveschoug Bird [sicl.
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. 1 And there were a number of other technical

é 2 kind of changes that were made in responsé. In my mind,
_; 3 per 140-105 Subsection (2), these changes from the draft
é 4 that was submitted to legislative staff are in response

? 5 to éome or all of the comments of legislative counsel and
: 6 Lbegislative Legal Services and do not amount to a

é 7 substantial amendment that would otherwise have been --

? 8  would require to be resubmitted. So I just wanted . .

j 9 Thank you.

é 10 MR. HOBBS: Thank you. Any further'

?_ 11 discussion? If not, is there a motion on the question of

ber

12 single-subject compliance? I gquess I'll go ahead and

% 13 move that the beoard finds that the measure complies. with

? 14 the single-subject requirement and proceed to set titles.

: 15 MR. CARTIN: Second.

é_ 16 MR. HOBBS: Any further discussion? _If not,
~§ - 17 all those in fair say "aye."

: i8 MR. CARTIN: Aye.

é 19 MR. HOBBS: Ali those opposed, "no."

? 20 MR. DOMENICO: No.

’ 21 MR. HOBBS: That motion carries two ito one.

é 22 Then let's go to the titles. We do have staff-prepared

! 23 drafts.

' 24 Mr. Grueskin, have you looked at the staff

i 25 drafts? Do you have any comments?
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MR. GRUESKIN: I do.

MR. HOBBS: Ms. Gomez will put the staff
draft on the screen. I think Mr. Grueskin may have an
alternative draft?

MR. GRUESKIN: I have taken the liberty, Mr.
Chairman, of trying to recraft this, because I think that
as originally stated, the single-subject description
wasn't accurate. And, frankly, it seemed to me that the
title wasn't all that descriptive. And what T've done is
T've got black-lined version and then a clean versicn at
the bottom. There would be hopefully no changes between
thgm. |

Let me describe generally what I've done.
I've stated the single subject, much as you did, Mr.
Chairman. And then I've changed the initial reference to
extending criminal laws ~- because it's abbout liability,
and the Statute is so titled -- to making it clear, to
the extent I could, in a brief form what this change was,
in terms of extending it to a business entity's agent --
agents and defining them in the parenthetical -- begins
"including directors, officers," et cetera —- and then
sets forth the two conditions in (1) {a) and (1) (b), the
nonperformance of duties required by law and the essence
of approval by persons authorized to either be directors

Oor manage the entity.
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I have taken out the affirmative defense
language in the middle because it applies to both
criminal and civil, and that wasn't clear. And it seemed
to me that introducing that before you introduce the
civil action might be confusing to voters. 1I've put that
at the end.

I've tried to shorten, in certain instances,
the language. I don't use "business entity” in every
instance. I don't ﬁse "high managerial agent” in every
instance, as you'll see. I''ve combined the civil
action ~- excuse me. I've fried to simplify the
deécription of ¢ivil actions and the attorney fee and
costs remedies and then described the affirmative defense
at the end to make it clear what is affirmative defense
and that it applies to both civil and criminal
proceedings.

I've tried to keep it brief, and I think-
mine runs maybe three or four lines long. I'm certainly
open to any thoughts or improvements the board might
have.

MR. HOBBS: Let's just take a minute or two
and take a look at that.

Hopefully everybody's had a chance to lock
through this. Personally I think I like this approach

better but, you know, T think we're sort of at a fork in

2007-2008 #57 and 2007-2008 #42
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1 the road, you know, just to decide whether the board
2 wants to work off of the staff draft or work off of Mr.
3 Grueskin's, you know, marked-up changes to the staff
4 draft.
5 So personally, vyou know, I like ~- in
6 general, 1 like the‘changes that Mr. Grueskin has
7 suggested and would prefer to work off of that. But I'm
8 curious how the other board members feel.
5 MR. CARTIN: I wouid agree with that, Mr.
1o Chairman. | | | o -
11 MR. HOBBS: Is that all right with you, Mr.
12 Démenico?
13 MR. DOMENICO:  Yeah. That’s-fine.
14 MR. BOBBS: Let's work from there theh, and
15 I think Mr. Grueskin did pass out some copies. Hopefully
16 people that need a copy -- anybody else need = copy? Do

17 you have enough for ‘everybody?
18 -MR. GRUESKIN: I've only got one for myself.
19 MR. HOBB3: 1If there's others -- others that
20 want copies? Yes. Let's just take a-minute and wetl]
21 run some other copies off.
22 Mr. FPriednash, maybe when you're ready,
23 we'll give you a chance to respond it this, but 1 want to
24 give you a chance to look through this.
z5 MR. FRIEDNASH: Sure. Thank you.

29 |
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MR. HOBBS: Ms. Gomez has some additiocnal

coples for anybody that wishes for another copy. Again,
I still only have Mr..Friednash signed up to testify. 1Ts
there anybody else who wishes to sign up to testify on
the titles for Number 577

Mr. Friednash, are you pretty close?

MR. FRIEDNASH: Yeah.

MR. HOBBS: If you would like to give us
your comments on Mr. Grueskin's draft.

MR. FRIEDNASH: Thank you. I make the
following points, I guess, just reading through this: I
think it should indica£e -— when T lock at the fourth
line down, it says, "directoré, officers, certailn
employees."” I think it's "all employees” or just
"employees." I think "certain employees” is misleading.

As I read agailn the definition of agent,
under the ekisting law,"iﬁ séys, "any director, officér,
or employee of the business entity." It's not certain
employees. 1It's any employee,

And so that's the first thing. So I think
that should be stricken in order to make it not
misleading. And then it says, "and agents.” I think it
should be "high managerial agents," to be consistent
with, yeou know, the statute. RAgain it's -- and for other

reasons, as you will see in a second. Because the high
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managerial agents are the ones who formulate business
policies or supervise employees, so that's what that's
intended to mean.

And I don't think we should create this
inference that it just -- the problem is, it creates an
inference that it only applies to these certain employees
or high managerial employees, when, in fact, it's any
employee at all under a business. And I think that needs
to be clarified.

Farther down where 1t says, "¢reating a
civil action against a business, its agent . . ." I
think it needs to say -- again, that it should say il's a
private right of aﬁtion by any Coleorado resident.

Again, voters need to know that this applies
to every single Colorado resident; otherwise, it's not
clear who the civil action applies to.

And then it strikes égaihst a business -- if
I'm going too fast or I'm losing anyone, let me know. I
apologize -- against a business cor its agent. Again,
this is confusing, in that we have used a different
description here than what exists above for the criminal
liability.

Agaln, it creates an inference that the
criminal and civil piece is different when they're the

same. It applies not just to agents. Again, it's all
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employees. It should indicate it's liability to -- civil
liability applies to a business entity's agents,
including directors, officers, employees, and high
managerial agents. So I think that should be clarified
in this area, too, for the civil piece of this.

The description discussion about the general
fund in the state of Colorado, I understand your uniform
position about that, but I think we need to indicate that
it is'exempt from the state's spending limits. And T
think thaf should be clarified so the voters —- that's
not hidden from the voters. I think that's something the
voters will want to know and should be advised about the
very séecific nature of this funding mechanism.

The last piece -- well, two other real guick
points: It says, "and allowing persons who disclose to
the attorney general all facts known to them.” 1 think
it really should say "require it." It's not just
allowing. You have a duty. If you want to utilize
affirmative defense, you've got to report this to the
atforney general. We probably need to say the Colorado
attorney general, just for clarity.

And then I think you need to indicate in
here the variant that disclosure must occur prior to
being charged with an offense.

Now, I understand these need to be brief. I
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‘clarification to "a business entity's agents and

33

understand, but I think it's really important not to

create inference that you can advise somebody at any time

I think in order for this ballot to be fair
and clear -- the title to be fair and clear, unambiguous
and not mislead the voters, those changes need to occur
to this title.

MR. HOBBS: Thank you. Any questions for
Mr. Friednash? fThank you.

MR, FRIEPNASH: Thanks.

MR. HOBBS: Mr. Grueskin, would you like to
respond?

MR. GRUESKIN: 1I'1ll take good suggestions,
no matter their source. I really don't have any problems
with virtually any of these suggestions. I think my

one -- I mean, let me say at the outset, I think that the

employees™ is fine. I don’'t know that the title has to
be exactly reflective of that, particularly because it's
an existing law. I think you have a little more
flexibility.

I'm totally fine with where Mr. Friednash
goes on that introductory clause that it's underlined,
taking out the word “employees" and substituting "high

managerial agents.”
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I have no problem with his language abont
Creating a private right of action by any Colorado
resident. I don't think that the —- the whole point of a

brivate right of action is that it's going to be brought
by individuals. So I don't think you need that "by any
Colorado resident™ language, but if Mr. Friednash feels
that that's important language, it doesn't bother me.

Likewise, I don't have any problem with his
inclusion of a more expansivg description of agent in
that same reference to civil actions. It seems to me
that's fine.

He raised the issug of the revenue
exemption. That to me seems like ~- I mean, I'm not
really sure that you could find one in a hundred people
who knew what the Bird-Arveschoug meant, as long as you
left the state capitol out of your survey area.

And more to the point, I'm not really sure
that that's a central element Lo the measure, which is
this board’'s test. If you want to put it in, I mean,
that's not a battle as far as I'm concerned. But I think
you have plenty of room not to put it in.

Now, I wasn't exactly sure -- that brings
us, then, just to the language about the affirmative
defense. I don't think you need insert "Colorado" as a

modifier to attorney general. Again, if you want to do

34
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it, go for it. But I think that that's the assumption,

since there's no way that the Colorado statutes could be
amended to require the U.S. attorney general or any other
state attorney general to have any sort of role here.

Requiring persons -- Mr. Friednash wanted to
use the word "requiring,"” and I guess you would have to
change it so that it would be "reqﬁiring that persons
disclose to the Colorado attorney general all facts known
to them in order to qualify for an affirmative defense."
Doesn’t really affect me one way or the other. TI'm okay
with that.

And 1 think that the aspect of including the
language "prior to any charges" is fine; but again, I
don't think it's an essential detail. If you want to put
it in, the proponents have no objection whatsoever.

_MR. HOBBS: If you wouldn't mind going back
to the first one, because I probably got confused. Iﬁ'
line 3, the reference to "certain employees,” was it
there that you were saying instead of saying "certain
employees,” we can simply change it to "high managerial
agent”?

MR. GRUESKIN: No. I think Mr. Friednash
wants to take out the word "certain."
MR. HOBBS: Okay.

ME. GRUESKIN: And then the comment after
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employees it says "and,” and I think he wants to insert
the words "high managerial" as a modifier to "agents."” I
didn't think that was all that descriptive, but if the
term of art is seen as somehow more communicative to
voters than the definition itself or the summary of
definition, I'm totally okay with it.

MR. DOMENICC: I7'11 tell you what I would
suggest to deal with that is, after "business entities™”
on line 3, get rid of "agents” and "including,” and then
get rid of "certain.” And then I would leave out "high
managerial,” because I'm not it -- I think I agree with
Mr. Grueskin. I don't knoﬁ that it adds much.

The descripticn that comes after "agents™
defines high managerial agent, right? They're the ones
who formulate a business's policies or supervise
employees, and sc it's kind of redundant.

| But I“do think you could get rid of a
little -- I'm not sure that the "agents including” part
is necessary. And then you avold using "agent"” over and
over again, which I think could be a little confusing.
So that's what I would suggest.

MR. HOBBS: What was again, Mr. Domenico?

MR. DOMENICO: Working cff of Mr. Grueskin's
draft, on the third line, it says, Liability to a

business entity's agents, comma, inciuding. And I would
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get rid of agents, comma, including and Jjust go straight
to "liability to a business entity's directors,
officers” -- and I would get rid of "certain,” as Mr .
Friednash suggested =-- "employees." And then I would
leave the rest, what Mr. Grueskin suggested.

MR. HOBBS: You're okay with that, Mr.
Grueskin?

MR. GRUESKIN: Um—hum.

MR. HOBBS: BAnd I thought the word "certain”

was there because it's just those employees who are

~authorized to act on béhalf of the business entity.

MR. DOMENICO: But every employee is
authorized to act én behalf. I mean, that's what being
an employee is, right? I'm confused, really, how this is
going to work out. That's part of the problem,
obvicusly. But I mean, that's what -- everyone's
authorized to do something.

MR. HOBBS: Well, I was looking at it more
narrowly instead of it being -- an agent being any
employee of the business entity, being at least somebody
who could act on behalf in the sense of speaking for or
binding the entity or something.

Granted, in the sense, everybody deces act on
behalf, and literally I think you’'re right, Mr. Domenico.

I just wasn't -~ I'm assuming that the -- that an agent
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was somebody who actually has some powers on behalf of
the business entity. Perhaps I'm wrong.

MR. GRUESKIN: I think that is a very good
point. That's why we used the word "certain” originally,
because I think the case law is fairly clear that not
every employee is authorize@ to act on behalf of a
business entity. I meaﬂ, if you are a member of the
maintenancerstaff and you go in and you sign checks,
those probably aren't binding checks of the entity.

MR. DOMENICO: Well, that®s not what the
measure says or what the statute -- I mean, this is not
your faglt. You're'not changing this part. But what the
statute says is, agent means any director, officer, or
employee of a business entity, or any other person who is
authorized to act on it.

The way I read that is, "agent" includes all
employees and other people who may not be employees but
who are authorized to act on behalf of the business
entity. So now, how that would apply to who you would
hold criminally liable I'm not -- and civilly, I'm not
clear how this would work out. But that's what the
definition of agent says to me in the current statute,
which isn't being changed.

MR. HOBBS: I think that's a good point. I

was overlooking the fact that it does say, Director,
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officer, or employee, without limitation.

MR. GRUESKIN: I think for purposes of
setting the title, you know, this is a matter that the
courts are ultimately going to establish, but for
purposes of setting the title, T accept Mr. Friednash's
change. There can't be an argument that somehow the
reference to "employees" is going to be misleading,

S0 . .

MR. HOBBS: Okay. Well, shall we go ahead
and propose a change here and maybe kind of take.these
one by one, unless there's more questions or, Mr.
Grueskin,-you.have cher things to say about --

MR. GRUESKIN: No.

MR. HOBBS: I think you've covered Mr.
Friednash's points. I guess I would first like to
discuss Mr. Domenico's suggestion with respect to line 3,
which I think is to strike the word -- at the beginning,
strike agents, comma, including. And then strike the
word "certain,” I believe. And is that it?

MR. DOMENICO: That was my suggeétion, yeah.

MR. HOBBS: So it would read, "extending
criminal liability to a business entity's directors,
officers, employees, and agents, who formulate . . ." et
cetera. I think I'm fine with that, and I think Mr.

Friednash is fine with that. He's nodding yes. Mr.

39
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Cartin.

MR. CARTIN: Do you need an "and” between
"officers"” and "employees” there? The way that it reads
right now, can it be construed to mean all directors,
officers, employees, and agents who formulate business
policies or supervise employees? The only agents who

formulate a business policy or supervise employees are

- the high managerial agents.

And I guess to say to state it differently,

the way you just read it, it sounds as though it only

extends liability to directors, officers -- not only. It
extends tiability to directors, officers, employegs, and
égents who formulate a business's policies who supervise
employees. And, in fact, it's broader than that, right?

MR. HOBBS: I think you're right. I think
that would be a good clarification to the language.
You're saying this phrase "who formulate a business's
pelicies,” et cetera, only modifies “agents"?

MR. CARTIN: Um-hum.

MR. HOBBS: As opposed to modifying
everything that precedes it. So I think we
could insert -- it would make sense to me to insert the
word "and" after "officers" and strike the comma after
"employees" so that it reads -- I guess I'll just make

this motion for discussion purposes, that the first part
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of that clause would read, Extending criminal liability
to a business entity’'s directors, comma, officers, comma,
and employees, and agents who formulate a business's
policies, et cetera. Do I have that correct? Is there a
second?

MR. CARTIN: Secdnd.

MR. HOBBS: Any further discussion?

MR. DOMENICO: I think that's an
improvement.

MR. HOBBS: Okay. All those in favor say
Taye."

MR. CARTIN: Aye

MR. DOMENICO: Aye.

MR. HOBBS: All those opposed, "no." That
motion carries three to zero. Other changes to Mr.
Grueskin's draft?

I would like to support Mr. Friednash's
suggestion about private right of action. This is in
one, two, three, four, five -- line six, I think. B&And I
think for discussion purposes -- I'm not sure what I'm
about to say is sufficiently economical, but I guess I
would suggest striking the phrase "creating a civil
action"” and substituting the phrase "allowing any
Colorado résident to bring an action for civil damages”

and then pick up again with what's already there,
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"against a business entity or its agent."

So that clause would read, "allowing any
Colorado resident to bring an action for civil damages
against a business or its agent for such criminal
conduct. ™ Is.tﬁere any support for that? T guess I'll
make that a motion for the sake of discussion. If
there's not a second —-

MR. DOMENICO: I'11 second it. I think
that's an improvement.

MR. HOBBS: Okay. Discussion? BAll those in
favor say "aye."

MR. CARTIN: Aye.

MR. DOMENICO: Ayé.

MR. HOBBS: All those opposed, "no." That
motion carries three to zero. Mr. Cartin.

MR. CARTIN: As a matter of process, are we
going to put all these up once . . .°

MR. HOBBS: 1I'11l read them into the record,
since we don't --

MR. CARTIN: We’re working off Mr.
Grueskin's draft.

MR. HOBBS: Yes, if that's okay. And then
this is kind of the old-fashioned way, but we'll just
have to do it that way. And I'11 read it into the record

once we're done.
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MR. DOMENICO: No multimedia assistance?
How can we survive?

MR. HOBBS: Jt'll be version two dot zero.
We'll work on that one next time. Knowing that when Mr.
Grueskin comes, he sometimes brings his own draft. Any
other suggested changes to Mr. Grueskin’s draft?

MR. DOMENICO: You know, I sort of leave it
up to you guys, but I actually thought that a statement
about exempting the award in the civil action from
revenue limits might add something to some people. I
guess I sort of agree with Mr. Grueskin; it's probably
not central, but it is something that is part of it.
It's not insignificant, I don't think. So I think that
might bé a valuable addition.

MR. HOBBS: It first struck me that way, but
I guess the more I thought aboui it and based on Mr.
Grueskin's comments, it does strike me that outside.the
capital and the capital complex, I'm not sure that would
mean much to those people.

MR. DOMENICG: Well, I mean, I would agree
that Bird-Arveschoug doesn't mean anything to most
people, but I think most people do understand that there
are revenue limits on the state. And I would bet more
people understand that concept than know what the general

fund 1s versus some other fund, and we've got the general

43
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fund in there.

S0 I mean, I can go either way on that. I
mean, I also suppose people Will understand this is
unlikely to be huge amounts of money. Who knows. But
this may not be a big concern. It doesn’t loock like --—

it’s not really a revenue measure. So I just theought I

MR. CARTIN: I guess I'm not really
compelled to add it..

MR. DOMENICO: All right. I won't make a
motion, then. |

MR, CARTIN; Okay.

MR. HOBBS: Okay. Any other changes to Mr.
Grueskin's draft? If not, is there a motion to adopt Mr.
Grueskin's draft as amended? Mr. Cartin, so moves. Ifll
second that. And so before we vote, let me read, then,
what the title would be into the record.

The title would be an amendment to the
Colorado Revised Statutes concerning liability for
criminal conduct of businesses, comma ~- oh, I would like
to make one other suggested change, and that is after the
word "and" but before "in connection therewith, "™ insert a
comma. I think we normally put one there. So it would
be businesses, comma, and, comma, in connection

therewith, comma. Is there any objection to that change?
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And I will start my reading over again with that comment.

So Mr. Cartin's motion, T think is -- is a
that a friendly motion to your motion?

MR. CARTIN: I deem that a friendly
amendment .

MR. HOBBS: Thank you. The title would read
as fellows: An amendment to the Colorado Revised
Statutes concerning liability for criminal conduct of
business, comma, and, comma, in cqnnection therewith,
comma, extendiné criminal liability to a business
entity’'s directors, comma, offiéers, comma, and employees
and agents who formulate a business's policies or
supervise employées, comma, if the business fails to
perform duties that are required by law or if management
engages in, comma, authorizes, comma, solicits, comma,

requests, comma, commands, comma, or knowingly tolerates.

resident to bring an action for civil damages against a
business or its agent for such criminal conduct,
semicolon, réquiring that awards in civil actions be paid
to the general fund of the state of Colorado; semicolon,
permitting an award of attorney fees and costs to a
citizen who brings a successful civil action, semicolon,
and allowing persons who disclose to the attorney general

all facts known to them concerning a business's criminal
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conduct to use that disclosures as an affirmative defense
to criminal or civil charges, periocd.

And then the ballot title and submission
clause would be the same but in the form of a question,
g0 that it would begin, "Shall there be an amendment, "
el cetera, and ending with a question mark. I think
that's the motion. Any further discussion?

MR. DOMENICO: 1I'11 just explain why —- I
mean, since I think it contains two subjects, why I'm
going to have to vote against it, even though it does a
good job of laying out what's in there.

I mean, just the single subject stated aé
liability for criminal conduct of businesses could
contain all sorts of things in addition to these. . You
could be creating dozens of new substantive crimes, could
be doing all sorts of things.

The way it's written now makes pretty clear
that -- to me that within that rubric of liability for
criminal conduct of buéinesses, you're doing two really
different things. The first part, extending liability to
all these individuals and then Creating this civil
action.

And so while I think the title reflects the
measure fairl? well, T think it highlights for me why

I've got this difficulty with the single subject. So

16
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that's why I'11 vote no.

MR. HOBBS: Ckay. Thank you. If there's no
further discussion, all those in favor say "aye.”

MR. CARTIN: Aye.

MR. HOBBS: All those opposed, "no."

MR. DOMENICO: No.

MR. HOBBS: That motion carries two to one.
That completes action on Number 57. And the time is
10:1% a.m. Let's take a five-minute break, and then
we'll proceed with the other agenda item. -

{(Break from 10:19 a.m. to 10:28 a.m.}

MR. HOBBS: Let's resume, if everybody's
ready. We'll go to the next agenda item, 200%—2008
Number 62, Cause for Employee Suspensicn and Discharge.

For the record, the time is 10:29% a.m.

And, Mr. Grueskin, I think you represent
proponehts on this one, I believe. If you would like to
come forward, identify yourself for the record. We'll
see 1f there's any gquestions or if you have any general
comments.

MR. GRUESKIN: My name is Mark Grueskin, and
our firm is counsel for the proponents. I don't have any
general comments. I'm just going to Jjump into it if the
board wants me to.

MR. HOBBS: Are there any questions from the

47
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48
board for the proponents?

MR. DOMENICO: I guess I just have one
question about how this works. I mean, my reading of
it -- I guess it's (2)(I) is the only exception for a
kind of business slow-down-type releases. So a company
can't lay off 5 percent or 8 percent. It's got to layoff
at least 10 percent or its liable under this section. 1Is
that . .

MR. GRUESKIN: That's what the wording
reflects.

MR. DOMENICO: OQkay.

MR. HOBBS: Mr. Cartin.

MR. CARTIN: Mr. Grueskin, does this apply
to all employers, including government?

MR. GRUESKIN: 1I'm sorry?

MR. CARTIN: Does this apply to employees of
all employers, including governmental employers, like the
State or local government, in addition to a
private-sector employer?

MR. GRUESKIN: The proponents didn't include
a specific governmental exception.

MR. CARTIN: Is it fair to say that this
provision impacts, if not overrides, the
employment-at-will doctrine in Colerado?

MR. GRUESKIN: I think that was the intent
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of the proponents, vyes.
MR. CARTIN: Thank you.
MR. HOBBS: Mr. Domenico.
MR. DOMENTCO: Is crime involving moral

turpitude as, you know, defined anywhere in statute, or

'MR. GRUESKIN: I actually haven't researched
that; but I think that to the extent that any of these
provisions are either unclear or are -- require some sort
of collaboration, the proponents included Subsection (5},
allowing the general assembly to pass appropriate
legislation.  So I assume that if thét reference isn't
clear, the legislature would make it clear.

MR. DOMENICO: All right.

MR. HOBBS: Any further questions for
prepeonents? If not, then let's move on to discussion of
whether the measure complies with the single-subject
requirement. I think T have one person signed up to
testify.

Mr. Friednash, do you have comments on a
single-subject issue?

MR. FRIEDNASH: Yes.

MR. HOBBS: If you'll identify yourself for
the record, please, and who you represent.

MR. FRIEDNASH: Good morning, again. Doug
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Friednash appearing on behalf of the Denver Metro Chamber
of Commerce. Let me just start with a few basic points
and then kind of go into specific issues that we would
like to raise this morning.

Obviously the governing principles you're
all very familiar with. I think there's a few that are
really particularly apt here, though: The concept that
an initiative can't hide purposes unrelated to its
central purpose is one of thém.

Properly appliéd, the single-subject
requirement helps to ensure that voters are not surprised
after an election to find an initiative included a
surreptitious but significan£ provision that was
confiscated by other elements of the proposal. And I'm
going to get to these points in a minute here.

And the title board may evaluate the
substance of an initiative to determine whether it
complies with the single-subject reguirement. And the
impact of the proposed initiative or constitutional
amendment on existing coﬁstitutional provisions have to
also be administered in your single-subject analysis.

I raise this point because this particular
proposal has massive implications for the way this state
does business. They are complex, and they are way too

broad to unite these multiple subjects. BAnd they're
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procedural and they're substantive and they're
administrative and they impact virtually all facets of
employment, every single facet of employment in this
state.

The true purpose obviously beyond this is to
eliminate the at-will employment relationship in
Colorado, which has existed for many, many years. The
relationship basically allows ~- basically, in a
nutshell, it provides that enployees or eﬁployers can
terminate employment with or without a cause, with or
without reason, except for illegal reasons, at any time.
And this completély modifies that. It's not discussed in
the initiative. The. true purpose of this is hidden here,
and it replaces it with this just-cause provision.

Now, just cause, I would peint out, is --
there aiready is a definition of just cause in the
Coliorado Constitution, and it's referenced in Article
X1I, Section 13, Sectiéns 1 and 8. It replaces it with a
different definition.

Putting aside for a second that this also
conflicts with 8 —- and again, I'm not trying to get into
the merits, but I think in the context, these are the
things that are at issue here. It conflicts with 8-73 --
T think it’'s 108 -~ that deals with traditional

unemployment awards for partial benefits or full awards

51
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. : 1 for compensation as well.

? 2 It creates this new inconsistent definition.

i 3 Again, this is a different definition of just cause. It

H 4 eliminates employers’ right to contract. BAnd again, this

: 5 is not discussed here. 1It's in the initiative, but the

) fact that the fundamental right to contract is recognized

i

i i by Article I, Section 10 of the United States

D 8 Constitution.

j 9 ' Again, that isn't discussed anywhere. Bu£

; 10 by creating this just cause, companies that have internal

11 policies, by way of example only, this replaces it.

oo

12 You've got this internal mechanism to handle employment

v

13 disputes for suspension, by way of example only. Or vou

¥

H 114 have at-will employment contracts that are -- you know,

15 many, many businesses do specifically provide for that by

i 16 way of contract. This completely eliminates it. It

? 17 eradicates your right to contract.

* 18 It cuts off one's unfettered access to the
; 19 court system. Again, this is really hidden in the

? 20 initiative. But let me talk just real quickly. TIf thié

21 applies, which it dces, to state employees, you've just

i 22 eliminated -- this has to be a separate subject -- the
. 23 entire civil service system of Colorado.
) 24 And that civil service system -- and it

25 never mentions it, but that civil service system provides

i
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certified state employers two basic precepts: one is,
you have a certified state employee, which, as I
understand it, is an employee who's been with the state
for a year or more. They have certain rights. And those
rights are recognized by the Colorado Constitution.

And those rights -- again, it's not in here
anywhere, but those rights include the right to a
hearing, the right to have an agency determination by an
admipistrative law judge, the right to appeal that to
state appéal beard, and the right to appeal that to the
Colcorado Court of Appeals. It's gone.

For everyone else, there's this, quote,
mediation ﬁrocess =— which I'11 talk about in a second --
which, as anyone knows, it's a complete misnomer.

Mediation is issued to describe nonbinding
dispute resolution. As it's used here, it's used,
really, essentially as arbitration. I thihk that's a
catch phrase or a slogan that will mislead voters. They
won't understand it. But it is described, really, in the
contexﬁ of mediation, which is really arbitration.

But what it does is, there’s a mediator
who's appointed -- and I don't know what the process is.
I don't Xnow what the burdens of proof are. But the
mediator decides this, and there's no appellate provision

whatsoever.

53
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And 1 think by doing this they create two

problems: It conflicts with Article XII, Section 13 of
the Colorado Constitution and Colorado Revised Statute
24-50-125, Subparagraph {(3). And that provides that the
courts of justice shall be open to every person and a
speedy remedy afforded for every injury to person,
property, or character and the rights and justice should
be administered without denial or delay.

Ironically enough, the argument that that's
a separate kind of issue was made by Mr. Grueskin in the
case of -- the matter concerning Ballot Initiative 55,
the single-subject issue that dealt with nonemeréency
services and talking about how nonemergency service

really encompasses all these other rights; and

therefore -- and the court agreed -- these things are
not -- they basically violate single-subject
requirements.

So to eliminate that, that creates a problem
with our constitutional right to access to the court. As
well as your constitutional right to due process that's
recognized both in the federal and state constitution.
The state constitution reference is Article XIT --
Article II -- I apologize -- Section 25.

The essence of that process provides you are

entitled to a fair hearing. 1In case law -- and I'm happy
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: 1 G give you cites -- it's clearly articulated that that

i 2 also means appellate rights. BSo you've completely

:

y 3 eliminated that, and you have effectively eliminated the
; 4 state civil service system and employees' rights to

I 5 appeal and handle that. 2Again, these things are not

Q & described anywhere in this proposal.

é 7 The text of this also creates some problems.
E 8 I can go into that when we get to that point. But the

j 2 overall problem with this is -- you know, there's -- the
.; 10 number of cases that are somewhat analoéous when we look
f il at an initiative that has procedural and substantive

; iz éhanges that are hidden when Lhey're complex and they're
i 13 w;y too broad to be unified under a singie—subject

: 14 analysis, that's what's presented here. And in a

é i5 nitshell, I think those are the kind of overall general

,é 16 problems with this proposal.

! 17 MR. HOBBS: Questions for Mr. Friednash? "

18 MR. DOMENICO: I think I just have one.
[; 19 It's true, 1isn't it, that a number of other states have

¥ 20 something similar to this? A number-of states have an

.j 21 abrogated at-will employment, have they not? 1 mean, not
; 22 necessarily through this sort of an amendment to the

; 23 constitution.

! 24 MR. FRIEDNASH: My understanding is that —-
i 25 again, I have ncot researched this point specifically.

o

' .
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But my understanding is the only state that has a just
cause -- and I may be wrong -~ but is Montana. The
just-cause provision.

MR. DOMENICO: Okay.

MR. HOBBS: Mr. Cartin.

MR. CARTIN: Mr. Friednash, just to be clear
in your argument about the state civil service, the
constitution provides for the state civil service and the
personnel system for -- and out of thap, we've got
extensive rules and regulations for due process and
disciplinary action and suspension and termination.

It's your positicon that this Will eliminate
that or at least supersede it in addition to its impact
cn employment at will in the private sector and would
also necessarily -- if there are local governments that
have personnel boards set up for thé purpose of hearing
compiaints, it would override those as well and just
provide -- and have a uniform just-cause standard, and
this mediation -- the just-cause standard, the mediation
would replace all of those procedures and substantive
rights that are in place right now? TIs that your
argument?

MR. FRIEDNASH: Yes. And another piece, 1
mean, there’'s new remedies that aren't provided now, and

that's another aspect of this. You've got the ability to
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seek very specific damages, such as reinstatement, back
Pay as well, that are not currently provided for.

But T mean, it conflicts with those things
Oor supersedes them. Let's assume, for argumentative
sake, that proponents argue, Well, this is just one
cption you have; you can apply it, but you can still
pursue those. It's unclear from this if that's true or
not .

But I would argque that you're going to have
all kinds of issue preclusion and claim preclusion
arguments that are going to prohibit you from pursuing
those.

So effectively, once an employee requests.
mediation, they're entitled to mediations; and mediation
take place within 120 days, as I read this text. So I
think ultimately there's just a plethora of substantive
and administrative -- substantive procedural and
administrative changes that's follow from this.

And it's analogous to when you talk about
certain provisions being too broad to be unified. 1
think that's what you have here. There's a lot of
separate subjects, in my view, but there’s also a lot of
separate compenents that fall within this. This is going
to impact all kinds of statutes and constitutional

amendments that exist that the voters won't even come

57
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close to understanding, because they're hidden in this.

MR. CARTIN: Just taking one provision, is
it your progression that this measure conflicts with
Article XII, Section 13 of the constitution?

MR. FRIEDNASH: Article XII, Section 13

being?

MR. CARTIN: The personnel system.

MR. FRIEDNASH: VYes.

MR. CARTIN: You think it's in conflict with
that?

MR. FRIEDNASH: Absolutely.

MR. HOBBS: Okay. Thank you.

MR. FRIEDNASH: Thanks.

MR. HOBBS: Mr. Grueskin, would you like to
respond?

MR. GRUESKIN: I don't really think that
there is a great deal to respond to, frankly. When I was
asked whether or not there was an exception to government
employees, I think my statement was, is tﬁat there is no
exception written in;

However, as the board knows, courts will
construe provisions of the constitution to operate
together. And if they -- only if they find an absolute
conflict will they find that one has to implicitly appeal

the other.
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There's nothing to suggest here that ~-

certainly no expressed language -- that the state
personnel system is repealed. There's no intent to
repeal the state personnel system. And there's no reason
why a court would find this to be at odds with the
expressed provision or find it to be in conflict with the
expressed provision.

As to the elimination of fundamental rights,
I would éuggest that I've tried that argument. It
doesn’'t really work very well in this process. Having
been informed by the Supreme ccourt on at least one
occasion, and I believe more that, that didn't -- that ny
superimposition of a fundamental right on an initiative
didn't somehow affect its single-subject status.

As to all these various effects that Mr.
Friednash picked.off, whether they are or aren't effects
is difficult to say. But it's certainly beyond the
purview of this board to project that they will or won't
happen. BEven if they did happen, it would comprise a
separate subject. I really could go through each of
them, but I would like to keep this short, unless you
have specific discussions.

MR. HOBBS: Any questions for Mr. Grueskin?
Mr. Cartin.

MR. CARTIN: Mr. Grueskin, the decision in
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Number 55 -- I know you're very familiar with that
decision, and just a couple of pieces from that
particular case. The court said, "Thus, we must examine
sufficiently an initiative's central theme, as expressed,
to determine whether it contains incongruous or hidden
purposes or bundles incengruous measures under a broad
theme.”

And then the court went on to conclude that,
"We conclude these tﬁo purposes terminating services
benefiting the welfare of individuals not lawfully
present in Colorado and denying access to unrelated

administrative services that facilitate organization and

regulation are incongruous. The prohibition against

multiple subjects serves to defeat voter surprise by
prohibiting proponents from hiding effects in the body of
an initiative.”

Could you -= and the court said, "First,
this initiative's complexity and omnibus proportions are
hidden from the voter." If you would be so kind fo just
explain for me how Number 62 comports with the Staﬁdards
set forth by the court in 55.

MR. GRUESKIN: 1 know that the title board
struggles with Number 55 on a routine basis and I think
that its application, in a variety of different contexts,

has been guestioned. B&And when I view Number 55 as the

60




o v

Yt all v b

Title Board Hearing 2007-2008 #57 and.2007-2008 £62

12

13

14

i5

16

17

i8

138

20

21

22

23

24

25

61
basis for a single subject, the board deesn't necessarily
agree with me.

It seems to me what 55 was all about was a
set of proponents that were saying, literally saying, as
the court acknowledged in its decision, this applies to
absolutely everything under the sun the government does.
And it talked about the fact that what was being
curtailed wasn't the purpose necessarily, that -- excuse
me. That the provision of goverﬁment services wasn't the
purpose, that it was this across-~the-board addressing of
where government services would be denied.

And the court's particular concern, as I
recall‘it, was that proponents could legitimately hold
out and voters could legitimately lead if there were
certain, quote, nonemergency services, if those would be
understood. ' And those, you know, related to welfare-type
services the health-type services that wouldn't be
affected ~- excuse me. The health services wouldn't be
affected, but welfare and other types of government
aséistance services would be affected.

But then the court pointed to the Web site
of the proponents who said, We really intend this to
apply to every single type of service, administrative
services, land title recording, and the like. And court

said, You can't hold out one objective and secretly or in
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their instance, not so secretly, hold out a second
objective when people aren't going to naturally link
them.

I don't see where there's any disconnect
from what this measure does. As proponents have drafted
it, it sets up a different standard for when certain
s0rts cof employment actions can occur. I guess T'm not
sure where there’s some sort of hidden impact because of
the change in that standard. |

MR. CARTIN: Thank you.

MR. DOMENICO: I guess the only question I
have along those lines is, if -- the language that the
decision of the mediator 'shall be final or (E) really is
meant -- is that really intended, as far as you

understand it, in fact, to mean that there is no appeal,

.no ability to take this mediator’s decision into court

anywhere?

Or is it just meant to sort of -- because I
mean, I guess I do see —- and maybe it's really more of a
merits problem, that if that was the intent, you may
actually have the problem with due processes. People
don't have the right to -- either side doesn't have the
right to take this into court. Or is that meant -- I
mean, there are lots of decisicns of people -- final

decisions that you still can appeal from, right? I mean,

62
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that was the way I was originally interpreting that, that
then you could go -- there would be some kind of appeal
right probably from there.

MR. GRUESKIN: That's correct.

MR. DOMENICO: Okay. 1 guess my only other
question in this is more just an option guestion too is,
is the intent with this mediation, is that the —- could
an employee pursue another remedy? I mean, could -- it
says an employee may apply for mediation, but could the
employee say, I don't want té deal wifh the mediator; I
Just want to go straight into court for a violation of
the other parts? It doesn't seem to prohibit that. I
guess that's something that could be spelled out by the
general assembly, maybe.

MR. GRUESKIN: That's correct.

MR. DOMENICO: Okay.

MR. GRUESKIN: That's correct. The idea, as
I understand it, of the proponents was to set up an
expedited process whereby these matters could be
resolved, resolved quickly. If the& weren't resolved,
then obviocusly there are other remedies. And as you
point out, there's nothing in here that says that
traditional remedies are beyond the reach of the affected
parties.

MR. HOBBS: Mr. Grueskin, would it be close
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if I characterized the single subject as what's expressed
in the caption of the single subject being just cause for
employee discharge or suspension, and the purpose of the
measure to abolish the at-wiil employment doctrine?

MR. GRUESKEN: Well, in terms of the
single-subject statement that's in the staff draft, I
didn't change that. So I thought that that was an
accurate reflection. And, you know, except as otherwise
provided as indicated already, there are other provisions
of the constitution. 1T think this has the effect that
vyou've outlined.

MR. HOBBS: T'1l1 just go ahead and sort of
express where I am on the question. I mean, I think that
is, in my mind, a fair statement of the single subject.
Although there are others, perhaps. But the fact that
the enactment of this would override a lot of things, you
know, some provisions in the constitution thatrdeal with
ghe state personnel system or statutory provisions that
deal with unemployment compensation, things like that.
The fact that it overrides a lot doesn't secem to me that
it has more than one subject.

It reguires just cause for termination or
suspension, I think, for all employers in Colorado,
public or private, I think. I mean, that's the way I'm

reading it. That has a lot of effects, I think, as Mr.
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Friednash points oﬁt, but I den't view those effects as
being separate subjects. You know, so that's kind of why
I'm asking it. And that it's all related:; everything in
the measure is rel%ted to -- connected to a purpose of
the proponents to eliminate the at-will employment
doctrine,

If I'm way off from that, I want to know,
but that's the way T'm looking at it.

Is there anybody else who wishes to testify
on the single-subject question?

Mr. Friednash, did you have anything else
you wanted to say?

. MR. FRIEDNASH: Briefly. I think you are
entitled and do need to look at this in terms of its
implications, because I don’t think you can just look at
it in that vacuum.

And the 55 case clearly articulafes, as do a
few cothers, the Waters case -- they talk about how some
things can be so broad that you have to look at their
implications of the other things in terms of the
single-subject analysis.

And he just indicated that the mediation
issues are found. This is going intc the Colorado
Constitution. This is not a statute. This is going into

the Colorado Constitution. Once again, we're amending

65
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the Colorado Constitution in a very substantial way.

And obviously I'11 get to éhould this
proceed to the title. I don't know how you fix the
title. It is going to be confusing. It is going to be
misleading to voters. And that's what's happening. And
because this touches so many issues and it has such a
broad theme, I think it does create these single subjects
within it.

And the fact that we are basically doing
away with the state personnel system is a separate and
distinct issue. The fact that we are doing away with
pecple's other constitutional rights are separate issues.
They may be cloake& in this issue, but this will be a
very controversial initiative.

And i'm talking about the initiative. It's
going to be controversial in a sense because it does go
to all these other separate and distinct constitutional
amendments. And to throw our hands up and say, Well, the
court can sort this out later, I don't think the court in
55 was saying ﬁe're going to walt until later. I think
they want it sorted out now rather than later. Thank
you.

MR. HOBBS: Can I ask, Mr. Friednash, would
it be fair to say, though, that -- you know, we accept

your argument that essentially an initiative proponent

66
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cannot, by way of initiative, eliminate the at-will
employment doctrine. Or to state it another way, an
initiative cannot require all employers in Colorado to
have just cause to terminate or suspend an employee. T
mean, you're basically saying the initiative just can't
do that.

MR. FRIEDNASH: No. I think the initiative
can do that. What I'm saying is, this does a lot of
other things that are unrelated to that. I guess thal's
the point. It's not just doing away with the traditional
at-will employment. It's doing a lot more than that.

lt's changing the mechanism which all
employment matters are dealt with. through the system. It
is changing the state personnel system. It is modifying
recovery for these kind of claims and remedies for these
claims. It's modifying people's right to due process,
people”™s right of access to court. That's the problem.

It's not just changing the standard.
They're not just saying from now on, here's the new
standard. They're saying we're going to do it in a way
that conflicts with a leot of other issues that I think
should be spelled out, because they are fundamental and
profound issues.

MR. HOBBES: 1If the proponents so eliminated

Supsection (4}, the remedy provisions, would that sclve

2007-2008 #57 and 2007-2008 #62




rom—
et

i -
A

— S -

ol

A,

[

[ram—

B ot

LR

—hmg

[T —

Title.Board Hearing 2007-2008 #57 and 2007-2008 #62

10

11

12

13

14

15

16

17

18

i9

20

21

23

24

25

68

the problems that you're raising? You're saying the
remedy -- that the measure goes on doesn't simply require
just cause, but it goes on and provides a mechanism
that's in conflict with the state personnel system, for
example.

MR. FRIEDNASH: That's part of it, yes. I
mean, I think that's part of the problem. It's part
Section (4), and you still -- assuming Seclion (4) was
gone, which is separate, you still have the issue with,
you know, to extend -- I guess this turns more on the
issue of whether it's misleading or confusing.

Again, there is a definition that is
provided for under ancther constituticnal amendmen£ for
what is just cause, and this conflicts with that. In
terms of your question, yeah, that's, T think, the bulk
of the problemns.

MR. DOMENICO: Could the state -- could
someone propose an initiative that said, We hereby
abolish due process in Colorado? I mean, in the sense of
would we have the authority to, under your undérstanding,
say, You can't pass an initiative that amends that, just
because it's got so many effects throughout everything?

Do you think that's within our authority, or
vice versa, to say either we abolish due process or we

adopt; we say you have to have due process in this state?
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1. 1 MR. FRIEDNASH: Well, obviously anybody can

- 2 propose anything in this state and do it. But on a
3 serious level, it's a great question, because you have
if 4 other pleces to that. But at least that would be

! 3 addressing a very specific single issue.

] And the problem here is that this touches on
I 7 80 many different aspects. Tt doesn't just deal with
? 8 just cause, and it's not just the enforcement. There's

9 remedy provisions. There are constitutional rights that

gy

5 19 are in play here that really are separate and distinct.
11 The issue again sbout civil service, I think

12 that is the clear effect, and it should say that in here.

i 13 We are abolishing or eliminéting the civil service

§ 14 system, because this is what it does. And again, it is a
' 15 constitutional amendment. It is not an initiative.

é 16 MR. HCBBS: Thank you.

H 17 MR. FRIEDNASH: Thank you. I appreciate

18 vour time,

8 19 MR. HOBBS: &2and I don't have anfbody else
2 20 .signed up to testify. So I'll turn to board discussion
21 on the single-subject question. Mr. Cartin.

H 22 MR. CARTIN: Well, I think this one is a
23 close call. And I understand the chairman's line of

24 gquestlioning about measures that override a number of

: 25 provisions or they impact a number of existing
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constitutional and statutory provisions, that that, in
and of itself, does not render a measure violative of the
single subject.

This one -- when you consider some of the
impacts of the measure that Mr. Grueskin has admitted to
and that Mr. Friednash has raised here, it does -—- you
know, under the language in 55, when I look at the
court ~-- when it said, "First, this initiative's
complexity and omnibus proportions are hidden from the
voter” -- and again, I think that may be z subjective
determination on a case-by-case basis, but I think there
could be some questicn under 55 on the single subject and
whether or not 62 meets the single-subject grounds.

I am going to give the measure and the

proponents the benefit of the doubt under the line of

‘cases that provide what the title board should move

forward and effectuate a single subject where one can be
ascertained.

I think the statement in the staff draft of
the single subject concerning just cause for action
against an employee by an employer, maybe we can talk
about that as well, if we get to that point.

But at this peint in time, I would support
moving forward with -- while being respectful and

recognizing the issues that Mr. Friednash has raised and
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I myself having some heartburn over the fact that this
measure, despite Mr. Grueskin's assurances that the
courts will move to harmonize conflicting provisions, it
does seem to have a direct impact on not only the
constitutional provision governing the civil service
system but employment at law and a number of other Adue
process and existing rights under.employment law in
Colorado.

MR. HOBBS£ Okay. Thank you.

MR. DOMENICO: T actuélly -- I don't think I
have too much trouble with this one. I mean, I think I
agree, first of all, with Mr. Grueskin, that it's
unlikely this would be interpreted to conflict with the
civil service amendments. Courts do go out of their way
to avoid bringing conflicts if theyrdon't have to. Even
if it did, I'm not sure that creates a single subject.

I mean, you can do broad things through the
initiative procéss that impact all sorts of stuff. You
can do it through any kind of a constitutional amendment.
I mean, as I tried to bring up ih my example, if the
state had no due process constitutional requirement and
someone came in and proposed one, I think that's pretty
clearly a single subject, even though due process
probably has an effect on essentially every area of

people’'s legal relationships, at least.
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And so if you're going to do something
broad, that doesn't make it two subjects. T mean, where
I had a difficulty with the last one was, vou had to rely
on a very broad subject to do very specific things, and
that'’s the difficulty I had with that one. This one just
does something very broad, and it has a lot of impacts,
but it’s a single subject.

I mean, there's a little guestion, I guess,
about the mediation aspect of it. ‘But that to me ~- the
procédural aspect of how you carry out this new regime
seems to be part of the type of thing that’'s usually
allowed to go forward. I mean, whether that's the best
system or not or whether you would have to include
something or let it be worked out, probably not. But
that's up to the proponents.

And not getting. intoc the wisdom of the
measure itself, it seems like a single subject that is
intended to have a very broad effect and do a lot of
things, as Mr. Friednash pointed out, but I don't think
that gives us -- we have the authority, even under 55, to
reject it because of that.

MR. HOBBS: Mr. Cartin.

MR. CARTIN: Just briefly. And again, I
want to be clear that my argument is it's very broad, and

50 it may have single-subject preblems. My argument is
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that under 55, you can have a broad title, and that isn't

necessarily violative of single-subject grounds. But
when you have this —-'"The prohibition against multiple
subjects serves to defeat voter surprise by prchibiting
proponents from hiding effects in the body of an
initiative." Again, "This initiative's complexity and
omnibus proportions are hidden from the voter.™

When a measure is so broad that you have
that type of, you know, danger, that kind of iﬁplication,
that kind of result, under 55 you have a problem. I'm
not saying this one does. I'm saying it walks right up
to that.

MR. DOMENICG: This is a little similar to
the discussion we had a couple weeks ago where Mr.
Grueskin was on the other side. That just because -- it
seems to me, clearly, if they had just come in and
proposed Subsection (1) of this without any of the
details that we would have no argument that it's a singile
subject, even though it would potentially impact the
civil service section, which I do think if it clearly --
if the effect was definitely to have that, that might be
the kind of thing that people would be surprised and
misled about.

But since I don't think it does that, the

fact that they have gone on to spell out some of the
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details, I think they're entitled to do that rather than

having to leave it up to courts or the legislature to

spell certain things out. That Subsection (1), to me, is
clearly a single subject, even though it would have very
broad effects.

And then the rest of it, they're entitled to
define the terms, just as I think I felt the proponents a
couple weeks ago were entitled to define certain terms,
rather than leaving it up to others.

But i think I understand where you're geing,
that some of these impacts may be hidden is the real
problem, not so much that it will have a lot of impact, .
but that you would be surprised to learn of them. And T
don't quite see it.

MR. HOBBS: And I actually think I agree
with Mr. Cartin and Mr. Domenico. You know, I think it's
good te bring up Number 55. I think it is a troubling
case and you could -~ you know, but I think in this case,
I think both Mr. Cartin and Mr. Grueskin explain to my
satisfaction héw it's a little different.

And I think it has to do with the fact that
the complexity in Number 55 led to hidden effects that I
think are really not pressing here. I mean, I'm looking
at this as more of a relatively simple measure, in a way.

I mean, it has a lot of effects and a lot of major
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effects. But I don't see it as a complex measure in the
same way that I view -- that the court, I think, viewed
the measure in Number 55.

I think it is a single subject, you know,
and there's other court cases that I think supported the
idea that this is a single subject. I mean, one of the
court cases 1s 1999-2000 Number 256, which dealt with
citizen management of growth, 12 P.3d 246.

And one of the things that the court said in
that case is that -- and I think this is a quote, "So
long as the proposal encompasses a single subject, even
if the subject is general, it does not vieolate the
constitution.”

And the court also said in that case, "We
have never held that just because a proposal may have
effects or that it makes policy choices that are
inevitably interconnected, that it necessarily violatés
the single-subject requirement.”

And the latter part that guote, 1 take to
heart with respect to the mediation provision of the
proposal. I don't know that that's inevitably connected,
but as Mr. Domenico said, I think it's a choice that the
proponents can make as far as how they want the main
feature to be carried out. And that seems, in my mind,

not to violate the single-subject requirement.
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So T think it sounds like we pPretty much
agree that this may constitute a single subject. So I'11
accept a motion, if there is one.

MR. DOMENICO: I move that we find that it's
a single subject,

MR. HOBBS: 1'll second that. Any further
discussion? 1If not, all those in favor say "aye."

MR. DOMENICOQ: Avye.

MR. CARTIN: Aye.

MR. HOBBS: All those opposed, "no." That
motion carries three to zerc. Then let's proceed to
consider the drafts. Ms. Gomez will project on the
screen in the. room the staff draft.

Mr. Grueskin, have you had a chance to look
at the staff draft, and do you have any comments?

MR. GRUESKIN: I have, Mr. Chairman. T
would like to give you a markea—up version. This one, I
actually haven't, as you will see, done all that much
violence to this staff draft.

I'1l tell vou, I made just, T thin#, three
or four changes. One, I toock the defining just cause and
put it behind the primary provision, which has been
referred to as Subsection {1).

I, in the next clause, tried to make -- T

didn’t substantively change it, but I tried to make it &
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little bit more clear in terms of the written
documentation requirement.

Then I tried to combine the next two
phrases, because it seems to me there was an awful lot of
repetition, if you will. I also made it clear that the
mediator can assess costs as well as award attorneys
fees. But other than that, I think the staff did its
job, and we will ask that the board accept the ftitle that
I've indicated or help Mr. Friednash . . .

MR. HOBBS: Okay. Any questions for Mr.
Grueskin?

Mr. Friednash, do you have any comments
eitﬁer on the staff draft or Mr. Grueskin's proposed
changes?

MR. FRIEDNASH: Thank you, again. We have
some concerns again and don't believe that this is a
fair, clear, and accurate title. And not just to be
redundant, but let me kind of point out some of those
things.

Ultimately, the overriding problem is,
again, that we believe voters are going to be enticed to
vote for a measure not realizing how its enactment is.
going to deprive them of other things or how it impacts
their lives.

And this board is not -- and obviously you

2007-2068 #57 and 2007-2008 #62
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1 should be considering the public confusion that's going
2 to be created by this title or a misleading title.
3 You're not precluded from adopting language that explains
4 to the voters and the signers of the petition how the
5 initiative fits in the concept of existing law, even
6 though that specific language is not found in the text of
7 the proposed initiative.
8 This does not clearly reflect the true
9 intent and meaning of this proposal, which is to
10 eliminate at-will employment. It doesn't fully express
11 how that is then replaced with this new iegal standard
12 for terminating and suspending empioyees.
13 It doesn't express the. fact that it has
14 redefined the definition of just cause, nor does it
15 provide a definition of just cause, which I think is
16 important when voters look at this. I realize it needs
17 to be brief, but T think the definition should be in
18 there. There's a lot of ~- I can think of a plethora of
19 situations where this would affect voters in a way that
20 they would be confused by.
21 It doesn't, we don't think, provide any
22 discussion of how this applies to state workers as well.
23 Obviously that's a direct import. This applies to all
24 employees. And that was a question that this board had
25

with respect to initial discussion of the initiative
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itself and the faet that it does, in fact, apply.
The question is who does it apply to. It
does not indicate it applies to all employees. It

doesn't indicate its intent to eliminate access to the

court and due process rights and the shift of elimination

of the state personnel system,

The proposal uses mediation, which we think

that's a clear misnomer. And along those lines, why it’s

a misnomer should be identified here too, which is, the
mediator's decision is final. That 1s not a mediation.
That's arbitration. Tt's more of g catchy phrase in
concept than arbitration.

And for those reasons, I think this board
should examine to what degree the use of mediation in
this title and even the term "just cause” without a
definition can be used as kind of a catch phrase.

It doesn't discuss elimination of
employees —— or employer's right to contract with
employees, because it is replacing that traditional
system. ‘

Those are just generally the reasons why we
don't think it's fair, clear, accurate and will mislead
voters. 1 am very, very concerned about the public
confusion that will be created by this title. And

without a pretty substantial overhaul, this doesn't get

79




S—

o gd [P,

[ESre:

errvray

[

s

e

Title Board Hearing 2007-2008 #57 and 2007-2008 #62

10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

80

us there, in our view. Happy to answer any guestions if
you have any.

MR. HOBBS: Questions for Mr. Friednash?

MR. DOMENICO: No. But he raised a couple
of points T would like to ask Mr. Grueskin about, I
think.

MR. HOBBS: Thank you. Mr. Grueskin.

MR. DOMENICO: One is just, isn't Mr.
Friednash right, that this really isn't mediation; it's
arbitration?

MR. GRUESKIN: = 1 think that the conversation
that I had with -- I think it was Mr. Hcbbs that the
point of this mediation was that it promotes a process.
It has time lines. It has finality. And then that
mediateor's decision is final, but we haven't precluded
any other remedies provided. T think you pcinted that
out to me, Mr. Domenico.

MR. DOMENICO: Yeah. That sounds to me
like -~ I mean, anytime -- mediators, as T understand it,
generally try to get the parfties to come to an agreement;
and 1if they don’t, then they go fight it out somewhere
else. Whereas arbitrators do what is being done here,
which.is the two parties come in and present their
evidence, and then the arbitrator makes a decision. I'm

not sure it makes too big of a difference. I'm just
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trying to make sure.

MR. GRUESKIN: But as was pointed out,
typically arbitration is -- you know, curtails other
remedies.

MR. DOMENICO: Right.

MR. GRUESKIN: There's no curtailment here.
So if we used arbitration, arguably the signal we would
send would be exactly the Wrong one.

MR. DOMENICO: Okay. I don’'t think
that's ~- whichever word is used, I think it's -- I'm not
sure it's misleading. I'm not sure the people outside
the legal profession and‘people who pay attention to
baseball off-season would know much about an arbitration.
It doesn't cause a problem. T'm just kind of making sure
I understand that.

Then the other only -~ the cne geod point I
thought worth discussing, at least, that Mr. Friednash
brought up -- given that we've already sort of decided
that had all these effects, to the extent they're
subsumed within there, are not really our problem to deal
with -- I do wonder whether it would be a good idea to
provide some of the definition of just cause.

And I'm not sure if it is or is not, but do
you think there's any danger from your point of view if

we don't that this will be found to be sort of an
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"it's important to note first that Subsection (2) says,

problem with just cause being reflected in the title in

.delineate the effects of the measure, which the court

82
incomplete title?

MR. GRUESKIN: I listened to arguments from

Mr. Friednash, and 1 thought about this issue. 1T think

"For purposes of this section.” So it's not like you're
amending -~- in the abortion case, they amended the
definition, and it had systemwide effects. That's not
what's going on here.

That having been said, I don't have a

terms of definition. I think that's -- I don't think

it's pivotal any more than it would be regquired to
Y q

said you don't have to do. But I sure wouldn't object to
that.

MR. HOBBS: Let me raise an angle with that
quest;on. I guess initially I was thinking we didn't
need to define just cause. We didn't even need to say
that the measure defines just cause. I mean, just cause
is a pretty simple concept, and it has to do with
employee misconduct or poor performance or something.

And the more 1 think about it, I guess
I'm -~ T mean, it does look like most of the elements of
the definition of just cause are along those lines, you

know, poor employee performance. or conduct. And, in
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fact, I think maybe all of them arguably, until you get

te the last two; one of them is -- has nothing -—- well,
the last two have really nothing to do with the employee.
There's filing of bankruptcy by employer or, I think,
laying off a percentage of the workforce.

And it makes some sense to deal with those
as potentially just cause, but they're not -- I mean,
first of all, I'm not sure that the reader would think of
those things. But in particular, the result that T think
might be surprising that an employer could not lay off
less than 10 percent of their workforce is pretty
significant.

And I'm wondering or feeling maybe the need
to somehow address that, and I don't know whether it's -
sort of like explain what the definition of just cause is
and work it into that or whether to accept that most of
the definition of just cause is unsurprising.

But just include a clause that says that
simultaneous discharge of less than 10 percent of a
workforce is not just cause, and just go straight to the
heart of the matter. But like I say, one way or the
other, I'm inclined to think that we need to say
something about the fact that an employer cannot lay off
less than 10 percent. Do you have any further thoughts

about that?
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MR. GRUESKIN: Well, T originally didn't

believe that the reference to defining just cause was
necessary. But in light of the nature of this measure, I
thought it was appropriate. And I think it's a signal to
voters that this is something to attend to, that you're
going to want to know what just cause is.

And T suppose you could find a way of
summarizing (A) through (F) in terms of employee
misconduct or something of that nature. But (G}.isn’t
necessarily an employment-related infraction: and
therefore, it seems to me it kind of falls in the
category of the bankruptcy issue or the 10 percenﬁ
discharge or suspension. S¢, you know, if you wanted to
kind of group those four issues together, I suppose that
would kind of cover the waterfront for you.

MR. HOBBS: Well, we could maybe say,
"Defines just cause to include" -~ and again, I don't
have the right language, but -- various forms of employee
poor performance or misconduct, comma, and twe or three
others. |

MR. GRUESKIN: Or you could kind of use that
summary and, you know, include —- as you pointed out, (H)
and (I) is kind of economic circumstances affecting the
employer; so that you can be somewhat brief, but it also

sends a signal to voters that there is -- there are going
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to be just cause elements that are employee-driven, and
there are going to be some that are employer-driven.

MR. HOBBS: Okay. Discussion by the board?
Mr. Cartin.

MR. CARTIN: Mr. Chairman, to play out your
suggestion along with Mr. Grueskin's commenté, would one
approach be —- on Mr. Grueskin's draft -— to add on to
the new underiined language defining just cause, is that
where you would suggest adding clarifying or additional
lénguage to the effect that defining just cause as .

I'm focusing on Mr. Grueskin's kind of three categories:
performance -- including performance, and (G) is criminal

conduct, and then (H) and (I) can probably be grouped

under economic circumstances or business --— well, it
wouldn't be business. Economic . . . Finding just
cause

MR. DOMENICO: Just from my perspective, if
you're going to do this, 1 think that Mr. Hobbs is right.
That it probably should specifically include socmething
about the 10 percent, because I think if it just said
something about economic difficulties of the employer or
something along those lines, that would be probably, T
think, misleading.

In the sense that it would give people the

idea that basically an employer could lay someone off

a5
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anytime they had an economic justification for it.
Whereas that 10 percent limit is specifically designed,
it seems to me, to eliminate that defense and —- unless
you lay off 10 percent.

MR. CARTIN: Fair to say there are three
options, then: To go ahead and leave it as defining just
cause and the voter is put on notice that just cause is
defined somewhere and they need to go and look; to go
ahead and list -- defining just cause and list (A)
through (I), including the text of (I) on the 10 percent;
or the third option is to somehow lump them into three or
fogr categories and try to come up with éome general
terminclogy.

And what I'm hearing from you, Mr. Domenico,
is that option three has the danger of potentially
misleading the reader.

MR. DOMENICO: Yeah. Unless you say
something pretty specific about that 10 percent, I think
it does.

MR. CARTIN: Well, I guess just because of
the impact -- this may not be the best grounds to resist
the particular change, and I'm open to being persuaded
otherwise,

Just the impact on the length of the trailer

to include items (A) through (I) specifically and spell




i

LIITEY

Title Board Hearing 2007-2008 #57 and 2007-2008 #&2

10

11

12

13

14

15

i6

17

18

19

20

21

22

23

24

25

B7

out what just cause is, rather than -~ instead of saying
defining just cause, I guess I would lean -- and I
understand the discussion here and the argument.

I guess right now I would lean to keeping
defining just cause and not highlighting one or more of
the various circumstances that constitute just cause to
the exclusion of others.

MR. DOMENICO: I think either it should be
left, or I do think we could craft something that Jumps
basically (A) through (G) together as poor performance or
misconduct by the employee; and then, comma, filing of
bankruptcy by the employer, comma, simultaneous discharge
or suspension of- 10 percent or more of the employers
workforce in Colorado.

Something along those lines that basically
makes three groups but specifically refers to the -- lays
out the two economic cnes. 1 guess it's really two
groups, but both of the economic ones are kind of spelled
out separately.

That's the only-other option I see to either
spelling them a&ll out, which I don't think is necessary;
and I agree that it would sort of muck things up.

Leaving it, I suppose that, you know, you could make the
argument that that puts you on notice that if you care

what -- how just cause is defined, you should look at it.
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But, you know, Mr. Hobbs said when he first
saw that he thought just cause had kind of a fairly
readily acceptable definition, but that this actual
definition doesn't quite meet with what sort of was in
his head. I mean, it's got some specifics that aren't
really what you necessarily would think is part of Jjust
cause.

So my recommendaticon preobably would be to
include sort of the misconduct idea, misconduct or poor
performance, bankruptcy or 10 percent layoffs would
probably be the direction .I would go. I could be talked
into just leaving it. Although 1 think that®s a risk
that it would be misleading or incomplete.

MR. HOBBS: Let me attempt to put some
language out there, and then we can decide. T think I
would like to worxrk off the screen, and then we can take
Mr. Grueskin's suggestions and work them into what we

have on the screen so that everybody can see the proposed

changes.

1 guess I would propose in the second line
moving ~-- as Mr. Grueskin suggests, moving that phrase
"defining just cause." First, let's just move it. You

know, cut it and paste 1t so that it comes off the next
clause, which I think is after the semicolon in line 4.

And then -- so it just says defining just cause.

88
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- 1 So I'll just take a run at this. DRefining
7 ¢ Jjust cause to mean specified types of employee misconduct

3 and substandard job performance, comma, the filing of

£ 9 bankruptcy by the employer, comma.

E 5 And I'm just going to quote from the

i 6 measure, I think. "Thus, the simultaneous discharge or

: 7 suspension of 10 percent or more® -- add "the." I'm ]
bt 8 sorry. The simultaneous discharge or suspension of 10

9 percent or more of the employer's workforce in Colorado,

# 10 semicolon.
11 There's some things I don't particularly
12 like, but I think that follows kind of the concept that

i 13 we talked about that Mr. Domenico referred to. . There's

} 14 the employee problems that one might expect, -I think. I

15 just don’'t remember seeing surprises there, and then

H 16 there’s the two economic conditions that would allow

H 17 suspension or discharge.

f i8 MR. DOMENICO: T think that accurately and
; 19 thoroughly reflects what the measure does. It's not

f 20 poetry, but these aren't usually.

é 21 MR. HOBBS: Mr. Grueskin or Mr. Friednash,
; 22 if you have any comments, you're welcome to make them.

! 23 MR. FRIEDNASH: My only comment is —-

i 24 MR. HOBBS: 1If you are, you need to come to
; 25 the microphone, though. Thank you.
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MR. FRIEDNASH: Mr. Friednash, the only
comment I make is, you may want an "or” instead of Tand. "
Where it says, "and the simultaneous discharge,” you may
want to say "and/or" or "or". That's my only comment.

MR. HOBBS: Which one? I was struggling
with the conjunction myself. Which one?

MR. FRIEDNASH: Where it says, "The filing
of bankruptcy by the employer and the simultaneous
discharge or suspension, " you may want to put "or" there
or "and/or."

MR. HOBBS: Okay. I'm okay with that. I

think the measure says "or."™ Is that okay?

MR. DOMENICO: {(Nodded head.)
MS. GOMEZ: So just change it to "or"?

MR. HOBBS: Yes. I guess I'll go ahead and

"move that change.

MR. DOMENICO: 1I'll second it.

MR. HOBBS: BAny further discussion? TIf not,
aill those in favor, say Yaye."

MR CARTIN: Avye.

MR. DOMENICO: Aye.

MR. HOBBS: All those opposed, "no." That
motion carries three to zero. Are there other suggested
changes to the staff draft? 1 think Mr. Grueskin had

some. Maybe work through them if anybody wants to offer

2007-2008 #57 and 2007-2008 #62
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91 |
those.

MR. DOMENICO: 1 think those are all,
actually, pretty good. I don’t know if you want me to
work through on what's now line 7. After "requiring an
employer to provide,” insert "to an employee." And then
after "written documentation," add "of the basis for his
discharge or suspension." And then basically delete the
rest of that clause through "suspended."”

And then in line 10 after "mediation,”™ add
"to seek an," and then delete -- including the semicolon
this time. Delete all the way through "just cause to."

. And then after "award," insert "of.”"
Actually, yes, right there on 11. And then after “"back
wages, " delete "or"; insert "and."” 2and then delete "to
the employee” at the end of that line. Leave the
semicolon 4in.

And then on lineé 12, after "allowing the
mediator to," insert "assess costs for his services to
the losing party and.” 1'11 move those changes.

MR. CARTIN: Second.

MR. HOBBS: Discussion? If not, all those
in favor say "aye."

MR. CARTIN: Aye.

MR. DOMENICO: Ave.

MR. HOBB5: All those opposed, "no." That
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motion carries three to zero. Further changes to the
staff draft? |

MR. CARTIN: Just from the drafting
standpoint, I guess I just note that the measure isn't
gender neutral, and the title reflects that.

MR. HOBBS: Actually, I noticed it in the
measure but where is it in this titles?

MR. DOMENICO: "Basis for his discharge.®

MR.'CARTIN: On line 2, "who believes he was

discharged.” And line 12, "assess costs for his

services. "™
| MR. HOBBS: The measure has that, so . .
MR. CARTIN: Actually, the measure says the
mediator shall -- 1 don't want to belabor this. But just

for the record, "The mediator shall assess costs for his
or her services to the losing party.”

MR. HOBBS: Is there a motion to adopt the
staff draft as amended?

MR. DOMENICO: I make that mction.

MR. HGBBS: 1I'll second that. Tﬁere's been
enough changes I'm going to read it into the record
before we vote.

50 the title would read: An amendment to
the Colorado Constitution concerning just cause for

action against an employee by an employer, comma, and,
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comma, in connection therewith, comma, prohibiting the
discharge or suspension of an employee by an employer
unless the employer has first established just cause,
semicolon, defining, quote, just cause, end quote, to
mean specified types of employee misconduct and
substandard Job performance, comma, the filing of
bankruptcy by the employer, comma, or the simultaneous
discharge or suspension of 10 percent or more of the
employer's workforce in’Coiorado, semicolon, requiring an
employer to provide to an employee written documentation
of the basis for his discharge or suspension, semicolon,
allowing an employee who believes he was discharged or
suspended without just cause to apply for mediation to
seek an award of back wages and reinstatement, semicolon,
allowing the mediator to assess costs for his services to
the losing party and award attorneys fees to the
prevaiLing party, semicolon, and authorizing the geheral
assembly to enact legislation to facilitate the purposes
cf this amendment, period.

And the ballot title and submission clause
would read the same except in the form of a guestion.
Any further discussion? So the motion is to adopt those
titles. All those in favor say "aye."

MR. CARTIN: ZAye.

MR. DOMENICO: Aye.
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MR. HOBBS: All those opposed, "no."” That

motion carries three to zero, and the time is 11:44,
We're adjourned -- we're in recess until -— 1:307 1:30
this afternoon.

WHEREUPON, the within proceedings were
concluded at the approximate hour of 11:44 a.m. this 20th

day of February} 2008.

* 3 *
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Page 2 Paged |
1 PROCEEDINGS 1 eand directors; again, high managerial agents or
2z MR. HOBBS: Lets go 6n to the next 2 employees alike.
3 agendaitem. Thisis 2007-2008, Numbet 57, 3 Tt basically creates a private right of
4  criminal and civil liability of businesses and 4 dction in each Colorado resident. So we have three
5 individuals for business activities. The Bme is 5 miljion private attorney generats irl the state. They
6 11:00 am And now sitting as the designee of the 6 don't need to be injured. Aslong astheyhavea
7 Director of the Office of Legislative Legal 7 5156 filing fee, they can file a civil complaintin
8  Services is Dan Cartin. 'We have a motion for & the state, and may be filing separate and distinct.
9  rehearing that — & written motion for rehearing 9 There maybe alot of complaints being filed over the
i0  submitted by M. Friednash. So P'd liketo hear 10 same issues, that somebody just reads something in a
11 from him first. 11 wpewspaper over
12 M. Friednash, if yow'd like to i2 And the standard, wnlike the criounal
13  identify yourself for the record. We'veread your 13  standard, beyond a reasonable donbt, the civil
14 brief, but whatever highlights you'd like to 14 standard is a preponderance of the evidence. The
15 stress, we'd appreciate that. 15 central theme of this topic is simply, you know,
16 MR. FRIEDNASH: Thank you. Good moming. | 16 business liability, and it falls kind of - and 1
17 Doug Friednash appearing on behalf of Joe Bizke. We | 17  think that's what we discussed last week. Andl
18 filed the motion for rehearing. I'm not going to 18 think simply characterizing the topic as business
19 regurghate my motion for rehearing, you'lt be happy 19 liability is toobroad and general of a concept to
26 tohear. [will try to make my conments as brief as 20 satisfy the single-subject requitement.
21 possible. And 1 want to focus ona few things. 21 And ] want 1o Xind of go through some
22 First, just to recap what the measure does: It - it 22 examples, I think, that are kind of mndicative
23 docs — and I know we've talked before. 123 of — of why I think the public is going to be
24 I'm not going to focus on the third 24  surprised by this, why theyre going to be confused  f
25 component of this, which is what I felt was the third 25  about this, and why it's misleading. A low-level ;
Page 3 Page 5

TR

1  subject, that being this expendituze issue, but ] am | emplayse who is cognizant that the company he works
2 gping to focus on the Ot two, which are it takes 2 for may be polluting or is polluting somewhere, but
3 an existing criminal statute and it imposes criminal 3 it's not that person's responsibilities to.do
4 liability to businesses — that's the cusrent law — 4  anything wnder current law.
5 that have either n passive act of knowing and not 5 Current law daesn't provide a basis of
6 doing anything or don't specificaily performan act & Hability. ‘This taw does. And:it imposes upon every-
7 required by law. 7 person that's aware of something like thisto filen :
g And it extends that to all employees of a 8 notice with the Attorney General's office. 'm not i
9 company, low-level employess, HR, 1 think agents, 9  sure how that's going o proceed. But they haveto :
10 which would probably include independent contractors, | 10 notify the Attomey General in order to prolect
11 officers and diréctors. And as you know, a erirninal 11 themselves against being charged civilly or ;i
12 statute has a different standard, which is beyond 2 12 criminally. :
13 reasonable doubt. And the — the statute jtself has i3 egal immigration is another good
14 & subsection dealing with fines that only seem to 14 example. You could believe -- you could have
35 apply to businesses, not the rest of these - this 15 knowledge that the company you work for may be biring
16 universe of people, the employeses, i cetera, high 16  iHlegal immigrants, you could be zn HR director, you
17 managerial agentsand so forth. And we believe 17 may receive some false information from an-cmployer ’
18 that's one very specific and distinet subject. 18  that you may not Ktiow is false, or maybe you work for
19 The second oné is it allows any Colorado 19 the HR person, or you're just aware of somebody ‘
70 resident to file a civil fawsuit based on a passive 20 coming in your office that you think is an itlegal i
21 act of knowing and rot doing anything or not 2 immigrant. That's ancther classic example of wherea
22 performing an act required by law. And, again, this 22 litigation can come. And it's not just<ivil
23 is an expansion now. This civil private right of 23 litigation; it's civil litigation.
24  aclion creates liability to business, that's new, 24 1 think the issuc is — is disconcerting :
25 obviously, the employees of that business, officers 32;_ for a variety of reasans. Aric obviously if you leok ¥
2 (Pages 2 t0 5)
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i at 35— Fmow that this panel just discussed that, 1 understand the difference between agents-and the very
2 the board just discussed that in relationship to the 2 specific set of people that it applies toin the
3 lastissue. You had the concept of nonemergency 3 criminal context.
4  services and this categoery concept of nonemergency 4 Secondly, it refers toin the civil
5 services, and the court found there were two 5 conduct, civil context, thal you can be charged based
6 unelated purposes that were grouped inder the broad | 6 on eriminal conduct. 1 think criminal conduct is a
7 theme of restricting nonemergency services, 7 catch phrase, a slogan, and I also think it, again,
8 decreasing taxpayer cxpenditures that benefit & doesm't capture all of the civil aspects of this
9 welfare, the members of a targeted group, and denying’{ 9  statute, and the different ways you ean be sued, not
10 acoess to other administrative services, 10 just for, you know, garden variety criminal conduct,
it In re: Public Waters — InTe: Public i1 but for violating civil wrongs, tortious conduct, you
12 Rights and Waters to — these are just a couple of 12 Xnow, failure to wam, being aware'that there’s sorne
13 cases I've highlighted in the motion — the court 13 violation in 2 company and not reperting il. These
14 found that grouping distinct purposes water 14  are new civil things; they're not necessarily
15 conservation district elections and the public trust 15 criminal.
16 doctrine under the theme of water didn't satisfy the 16 But 1 think the title is misleading
17 single subject because the connection wastoo broad | 17 insofar that the voters are going to be surprised
18 and general. And there are other examples. 18 that it encompasses these things. And, whtimately,
19 This measure, you know, does those two 19 it - it fajls to express the true meaning and intent
20 separate, distinct things. | mean, they impose 20 ofthe proposed initiative, because it doesn't
21 criminal liability on one hand and extend that for a 21 adequately apprise the voters of the extent and
22 variety of — of things, and new substantive crimes 22 effect of these initiatives reached. And it really
23 that ] think the public is not going to understand or 23 is sweeping reform here that we're talking about, and
24 beaware of. They're going to be hidden fom them. |24  veryseparate and distinet reform in both the
25 Criminal liability can be based on — the 25 ocriminial context and a civil context. £
Page 7 Page
I criminal component can be satisfied by a civit wrong. 1 The -- we believe that another issue is '
2 In other words, ] think that a -~ an employee of a 2 that the proponents amended both the title, and more
3 company who breaches 2 fiduciary duty, an employeeof | 3 importantly the text, I think, withour having ihis
4 5 company who has a duty of fidelity or duty to wam. 4  reviewed by legistative legal services and
5 or duty to act in good faith, these basic dntes can 5 legislative counsel. That there was substantive
6 beprosecuted in a criminal manner. So it expands G titles, substantive changes to the definition of who
7 and, I think, creates potesitially dozens of new 7 this applied to. It was associated persons, which
8 crimes. 8 was amuch narrower group of individuals, and then
9 The civil component is — creates, again; 9 this got expanded to include, basically, all
10  anumber of new civil wrongs that can be created and 10  cmployees of the company.,
11 prosecnted basically by any resident of the state in 11 The purpose is to allow legislative
12  the court system, with the damages from that going to 12 counsel to kind of analyze the legal services,
13 the general fund, which are then exempted from state 13  analyze these measures, fook at them, comment on
14  spending limits. 14  them, and also to allow the public to understand
i3 The concemn | have with respect — and I'm 15 these at an early stage, and that didn't happen. And
16 going to, in the interest of time, address 16 1 think for those reasons, it needs to be sent back
17 everything, I think, at once. 1 think that will help 17 aswell. Sol@will limit my comments. I think we've
18 things po a little smoother. But one of the concems 18 pretty thoroughly discussed our position with respect
19 Ihad is in setting the title, you know, we — this [ 19 tothis issug in the motion, and I'm more than happy
20 board definitively tatked about how the criminal 20 to answer any gnestions you may have at this time.
21  conduct applies to — very specifically the group of 21 MR. HOBBS: Are there any questions for
22 peopie that it applies lo, all employees. But with 22 Mr. Friednash? Mr. Domenico. k
23 reference to the civil conduct, we just stated that 23 MR. DOMENICO: Could you just clarify what
24 it applies to agents. I think people will be 24 you meant by the - this brings in a bunch of civil
25 confused about that, first J;)f all. That they won't 25 mconduct that's civil and not just cAminal conduct.
3 (Pages 616 9)
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i ImeanL.. 1 it. And if I'm wrong, then this is just confusing.
2 MR. FRIEDNASH: Sure. 2 Recause fo me the plain language of this, which is
3 ME. DOMENICO: Go ahead. 3 confusing, you're right, it is in the law, but when
4 MR. FRIEDNASH: Whein we wereherelast | 4  youstart applying it to new, separate and distinct
5 week, counsel for the proponests pointed out this 5 situations and people, you're opening up new areas
6 applics — this — this is intended to apply to the 6 and new substantive issues and new substantive crimes
7 passive act of knowing and not doing anything or 7 uand new civil clairns for reliel
8  extending or not performing an act required by law. | 8 MR DOMENICO: K does say in 1 A that the
b As Lread the defimtions under the 9 duty that were talking about is one fmposed on the
10 curent definition of criminal lability of business 10 ‘business entity. And sal guess I would read that as
11 entities, I believe it includes zny type of duty that 11 not extending to kind of the separate duties that
12 isowed. Ithink it includes - and I think he's 12 officers have such as an individual fiduciary duty.
13 articulzted it as such anyway, but not performing 13 Butam]-- do you disagree with thar?
14  acts required by law, Imean, you have requiredby | 14 MR. FRIEDNASH: [ do only m-the sense
15 law in the employment context by way of example, | 15 that in litigating these kinds of cases from a civil
16 duties of good faith and fair dealing, duty of 16 prospective, duties employ -- that apply to
17 loyalty, duty of fidelity to your company. Those are 17 businesses also apply to their employees, so it does
18 all civil issues that are required by law. There's 18 create separate and distinct issues that fall within
19  also fraud issues as well that can be created in kind 19  the purview of duties owed to busiiess entities and
20  of a civil context. I think that's the extent of 20 of themsefves. The business owes 2 pariicular duty
21 this. Itapplies in a civil context because it here 21  to wamn, to acknowledge polfution, for example, or to
92 it discusses low the civil component is based on that | 22 deal with poliution and not pollute. And shat
23 smme type of conduct. That's iluminated in LA 23 extends to all of the employees.
24 and --end 1B. 24 And maybe within that construct, the
25 MR. DOMENICO: Even —1pgreewithyou |25 employees have separate and distinct obligations with
Page 11 Page 13 ¢
1  that that LA is kind of confusing about exactly what 1 respect 1o that perticular duty. Somebody opens the
2 it includes. But that's already part of the stamte, 2 newspaper and they believe that 3
3 right? The measure iso’t changing that. Sotothe 3 there's — they read about X corporation durnped :
4  extent certain conduct that you or T might not 4 polluion in a siream, and they live near that
5 consider criminal is made criminal, that's in - 5 stream, or maybe they don't; they just want to file
6 that's done by the current statute. 6 anaction. Andthey filea lawsnit, and they can
7 What's changed — the - what they're 7 name every employee of that company, and - aud this
§ chapging here is who can be held liable for that, 8 will be sorted out later.
O right, and then what the penalties are by extending 9 MR. DOMENICO: That's all T have.
10 civil penalties, right? I mean, they're not changing 10 MR. HOBBS: Mr. Cartin.
11 the type of conduct that is brought within it or are 11 MR CARTIN: Mr, Friednash, T just wanted
12 they? 1mean, maybe I should ask Mr. Grueskin this, 12 to follow up on a couple of your arguments. And the
13 but would the extensian of fhis to individuals change | 13 first one -- or, well, one of them is -- goes lo the
14  the range of conduct, 1 guess, is kind of what I'm - 14 language, the amendment to 18-1-606, Subsection 1,
15 MR FRIEDMNASH: It's a great guestion. 15 which says, “As amended by the measure of business
16 MR. DOMENICO: -- what I'm asking. 16 entity, agent, of managerial agent are guilty of an
17 MR, FRIEDNASH: And T think theansweris | 17 offenseif” Andasl understand your argumen, it's
18 --is yes. It effectively changes things: Because 18 part -- it's part of the -- part of your brief -
19 corporations, businesses may owe different duties and |19 your motion going toresubmittal. it was a change
20 obligations under law fhan officers and directors 1o 20 made post a reviewing cormment.
71  their sharcholders, to board members, to their 21 As [ understand your argument,
22  employess, or employees may hold with respect to each ] 22 you're — you're arguing that that ought to read
73 other and obligations they have to the company. 23 either 2 business entity, agent or high mauagerial
24 So1 think it does open Pandora’s box in 24 agent — agent "is” rather than "are” guilty of an
;2; that context. And that's one oe problems with 25 ‘_ — Of ~,-— m
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I managérial agent is guilty of an offense if. And1 1 diréctors, officers and employees and agents who
2 didn't pick this up the first time the measure was - 2 formulated a business policy -- policies or supervise
3 through, but the word s, is in that introductory 3 employees. That seems to suggest that this
4  paragraph and does not eppear stricken, AndPvegot | 4 initiative only applies to those employees who
5 to confess that as it's written, I'm —T'ma little 5 forinulate policies or Supervise eniployees, and that's
6 confused as te what it means as well, but could vou 6 not what it doss, and that's another problem. As you
7 maybe just touch on that, 7 read that, just — as it's drafted today, it does not
2 MR FRIEDNASH: Yeah I'mnotsurelIcan | 8 clearly delineate that you dow't have to just
9 do a better job than what you just did. I mean, 9 supervise employees or -- or -- or formulate business
10 that's the problem [ have isolated. Andit's -- 10 policies to have this supplied ta you. So I think
11 again, 1 don't think 1 can be more articutate than 11  that's-a second problem within it,
12 ‘that - that explenation, 25 — as you set it up. 12 MR, CARTIN: I guess I'd just sayl
13 MR. CARTIN: And then the second question | 13 disagree with that, and I think that we specifically
14 1 have just to follow up on — 1 think your argument 14 addressed that issue at the last weeting: And
15 inparagraph — it's Section 2 — in Section 3, 15  that's -- that's why it's crafted that way.
16 Paragraph A where you mention this that the variance | 16 ‘MR. FRIEDNASH: 1understand.
17 implics more of a civil component ~this geestothe {17 MR, CARTIN: So that the formulating
18 actusl title of the measure where the title currently 18 business policy applies just to the agent.
19  says, in the trailer specifically, "Following in 19 MR, FRIEDNASH: But my concern is voler
20 connection therewith, extending crirminal liability o | 20 confusion. Somebody reading this could easily jump
21 business entities, directors, officers and employees 21 and believe that that only applies to those people
22 and apents who formulated business's policies or 22 that fall within that class of categories, and 1
23 supervise enployees.” And then going down to 23 think it goes beyend that.
24 "Allowing any Colorado resident to bring an action 24 MR. CARTIN: Thank you.
25 for civil damages ageins! a business or its agent for | 25 MR. HOBBS: Any other questions? Hearing
Page 15 Page 17
1 such criminal conduct.” 1 none then. Thank you,
2 1s your argument basically that in that 2 MR. FRIEDNASH: Can I make just one other
3 second clanse, the one that begins "Allowing any 3 point in passing? 1
4 Colorado resident,” thaf instead of just having 4 MR. HOBBS: Yes, sir. ]
5 ageinst a business or its agent that that language 5 MR. FRIEDNASH: You asked as to A and. :
& ounght to conform to the language in the first ¢lause 6  whether that just applics to businesses. | think the
7 following the *in connection herewith®? In other 7 way B is written it also raises all of these
8  words, is it your argurnent that it ought to read 8 different issues of these different duties applving.
9 “consistent with the -- with the measure allowingany | 9  So they talk about acting within the scope of their
1¢t  Colorado resident to bring an action for-civil 10 employment, and I think that kind of raises it in
11 damages against a business entitics, directors, 11 that phrase as well. That's all P have.
12 officers and employees-and agency who formulated | 12 MR. HOBBS: Okay. Thank you.
13  business's policies or supervise employees?” 13 MR. FRIEDNASH: Thanks.
14 MR. FRIEDMASH: Yeah, that's part of it 14 MR. HOBBS: I'dlike to hear next from
15  And thereason being, I think the inconsistency may |15 Mark Grueskin on behalf of the proponents.
16 confuse voters or mislead them to think that it 16 MR. GRUESKIN: Thank you, Mr. Chairman and
17 applies to a class of people that they may not 17 Members. Mr. Friednash and I formally agreed out in
18 understand. Idon't know. Idon't think voters 18 the hall that we would try not to make thisa
19 understand what the termagent means. And1think |19 marathon session, so Pl ry to keep my comments :
20 that's why you have a definition in the statute that 20 brief. The single-subject argument is basically that ?
2]  explains who the agents are, 21 there is an expanded criminal liability and there are
22 And let me point ont one other thing. As 22 private rights of action resulting in potentiat civi} 3
23 you just read that - you know, as a voter is going 23 actions. A
24 o read this, they're going to read this to read that 24 I would suggest that if the eriminal/civil '
25 it extends criminal liability to a business entities, 25 dichotonny becomss the basis for a decision about :
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1 single-subject, that there are.a number of statites 1 corporation orthe entity kmows of affirmative
2 thal are of suspect. And I haven't done an -- an 2 chligations under law and does nothing. In other
3  exhaustive review, but ] will tell you thas, for 3 words, en omission rather than a commission. There
4 instance, the anti-trust statutes authorize the - 4 isalso Hability. This is a gep filler. And s0the
5 Attorney General 10 institute criminal proceedings. 5 sweeping lighility that is suggested, in fact,
6 This was passed in 1992 as part of the same law. 6 already potentially exists. Anid, therefore, the
7 There was -- znd that anthority exisis at 7 unknown potential I think is -- isnot entirely
8 §-4-117CRS. And the same law at the same time, 8 -accurate.
9 passed by the same general assembly in the same act, 9 The suggestion is that the statement of
H0  the general assembly provided for civil -- eivil 10 the single subject is inaccurate, the lability for
11 damages in 6-4-114CRS. Now, is a violation of single | 1T criminat conduct of businesses. And ultimately we
12 subject providing civil and criminal penaliies in the 12 get back to the issue that this really is about the
13 sameact? Well, if so, then in 2003 when the general 13 business entities’ conduct and what & specific
14 assembly passed a statute requiting prompt payment of | 14 Individual associated with that entity does or
15 wages to employers, it established at 8-4-114 certain 15 doesn't do. And so it ultimately s, in fact, all
16 criminal penalties. And, kewise, at 8-4-119, 16 rooted back 1o the -- the business entity.
17 provided for certain civil penaities, all in the same 17 Now, we could tweak that, and I frankly
18 act, all in 2003. 18 wouldn't have eny problem with doing so, but think
19 Additionally, in 1990, the general 19 ultimately you could leave it the same because this
20 assembly passed a securities rewrite that provided 20 is not an issue that is somehow spun off to people
21 for both criminal and civil penalties in 11-31-603 21 who are unassociated with a business. Itis the
22 and 604. 1 could go on and on, but you get the 22 business entities’ criminal conduct.
23 flavor of where I'm going. [ think that the Supreme 23 “The suggestion is rnade that criminal
24 Court has consistently said that enforcement is a 24 conduct is a catch phrase. You've got to have some
25  subtopic of the more general subject and does not in 25 evidence, the Supreme Court has said, that it is'a
Page 19 Page21 ¢
I itselfreflect a second subject. 1 catch phrase. ‘And obviously the word -- T don't E
2 So if you've got twe means of enforcement, 2 think the word conduct is problematic. So the
3 civil and criminal, do you have 2 multiple subject? 3 question would be whether criminal is probiematie.
4 T wonld suggest to you that the Supreme Court has 4 And if itis, T would have no problem virtually
5 mnever jocked at it that way. It's looked at 5 mimicking the statute which speaks - the existing
& iniliatives that have civil and criminal remedies and 6 statite — which speaks of conduct — 1A talks about
7 found that they reflect single subjects. 7 conduct constituting the offenise asdoes 1B. Soif
8 The suggestion is that this is a sweeping 8 you wantto talk about conduct constituting a
9 change. And, in fact, what this is, is i's an 9 crimmal offense, you can certainly do that,
10  extremely narrow change, a5 the legislative counsel 10 As long as P'mlooldng at the stafute, and
I1 and Office of Legislative Legat Services pointed out 11 we seemto kind of be dealing with some accuracy
12 atour proponents’ review and comments hearing. And | 12 issues and some single-subject issues. Ratherthan |
13 what I'd bike to do, Mr. Chairman, if] may, s 13 leave anything unaddressed, | thought we'd just kind |
14  provide you with a copy of that. 14 of make it global here.
15 MR. HOBRS: Thank you. 15 } think it's ftportant to note that the
16 ME. GRUESKIN: Now, I need to find my copy | 16 allegation that there are all sorts of intemnal, g
17 ofthat memo. On Page 3, Question 3 - 4A, they 17 corporate standards of conduct that are implicated,  f
18 wanted to know why in the original drafi therewasa | I8  it's preity much belied by the first sentence In :
15  definition of an associated person and asked how that {19 in one that talks about an entity or agent is guilty E
20 compared with 18-1-607 that describes eriminal 20 ofam offenseif. You car't be guilty of anything 1
2} liability of an individual for corporate conduct, 21  other tham a crimne, at least to the best of my
22 There is already an affirmative legislative act that 22 knowledge. This is being done under the criminal
23 imposes individual liability for criminal acts of 2 23 statates. Therefore, I don't think there's any real
24 corporation. 24 problem with the expansion to some fiductary B
25 Al this statute does is say where the 25 responsibility or other civil issue, unless you can :
- YR Feiecr e

VSM REPORTING, LLC

P.Q. Box 271208, Littleton, CO 80127

6 (Pages 1810 21)
(303) 979-0959

www. ystreporting, com




Initiative Title Setting Review Board Hearing

Initiatives 57 and 62

3/5/2008
Page 22 Page 24 |
1 be guilty of a civil offense, which is not how that I directly from the review and comment process. T~ .[i
2 word is typically used, nor is it how its typically 2 without getting into specific possible language-
3 understood, nor is it how it’s specifically used here 3 changes, I think that covers the-jurisdictional
4 in this statute. 4 arguments. IfI've missed something, I'm happy 10
5 Likewise, the offense language is 5 respond to your questions and thoughts.
& rephicated, not only in the first line, but in 6 MR. HOBBS: Questions for Mr. Grueskm? g
7 Subparapraph A and Subparagraph B. Soithastobe | 7 Mr. Domenico.
£ anoffense vnder the criminal code. And so1 think 8 MR, DOMENICO: I just have a couple of
9 that the expanse 15 not nearly as broad 9 quick — quick ones. First, what —~ what does--
10 as — as would be suggested. 1¢  work does high managerial agent doin this? 1 mean,
11 The other jurisdictional issue that is 11 doest't everything that applies to — I mean, as you
12 raised is if the proponents made a sub -- substantive | 12 said, high manngerial agent to me is 2 subset of
13 change without giving the legislative counsel an i3 agent or employee, or it's a subset of something clse
14  opportunity to consider it, that being the expansion 14 that's defined in there. And all of the penalties
15 of the language to - let's see — the expansion of 15 and all of the provisions apply equally to everyone.
16 thelanguage to agent. But I would point ont foryon | 16 Is there something I'm missing that there's a reason
17 atthetop of Page 4 on the teview and conduct mema | 17 there's 2 high managerial agent is in there at ali?
18 that I've handed out, that the specific question that 18 MR. GRUESKIN: Are you asking about in the
19 was raised by staff was quote, "What is the 19 original statute or —
20 difference batween the definition of associate — 20 MR. DOMENICO: Well, yeah, or either. |
21  asscciated person and agent in Section 18-1-606 21 mean, does -- are there cross - cross references to
22 Colorado Revised Statute?" 22 that elsewhere in the statutes that -- that --
23 So the paralle] or lack of paralle] or the 23 MR- GRUESKIN: To be honest with you,
24 overlap of the inconsistency bebiveen the definition 24  Mr. Domenico, I haven't gone back and lstened fo the §
25  Ihat was proposed and the existing statutory 25 legislative tapes. My guess is that that was some
Page 23 Page 25
1 definition was raised by staff in the review and 1 really good idea that sprang out of a legislative
2 comment hearing. That they dido't supgest specifie 2 cormmities hearing or perhaps z debate. But I've
3 language doesn't mean that they didn't bring up the 3 looked at the statute to see if there's diffevent 3
4 definition of agent, of which high managerial agent 4 treatment of an agent — &
5 is part. 5 MR. DOMENICO: Right.
6 1 would note for you that Paragraph 2A in 6 MR. GRUESKIN: -- as-opposed to a high
7 the existing statute is a combined definition, and 7 managerial agent — 4
§ therefore the fact that the proponents decided not to 8 MR. DOMENICO: And there's not. 3
9 create their own definition in this measure, but to 9 MR, GRUESKDN: — and I haven't seen that. :
10 use the definition that is already provided by 10 The proponents included both terms just tomake it
11  statute, was at the direct suggestion of the staff. 11 clear that it — there wasn't a conflict, that there :
12 This last issue about how the language was 12 was't sorne sort of carve out. Whether that was
13 chosen in terms of, "A business entity, agent or high | I3 warranted, or whsther they could have just used 3
14 managerial agent are guilty of an offense i also {4 agent-- :
15 stems from the staff's specific suggestion. On 15 MR. DOMENICO: Right.
16 Page 2 at the bottorn, Question Number 5, the originaf | 16 MR. GRUESKIN: —1doni-—{dontknow. §
17 language was that a business entity and associated 17 MR. DOMENICO: Yeah. Ijust find that
18 personis guilty, and the proponent's grammar was 18 confusing because when you read that you think, ch,
19 called into question and the suggestion was made that [ 19 well, there's going to be some reason Io treat a high
20 are should be used instead of is. 20 managerial agent differently than a regular employee,
21 Now, perhaps that was a mistake on the 21 and 1 don't sex it anywhere.
22 part of the proponents based upon the suggestion of | 22 MR. GRUESKIN: 1 suppose -- I mean
23 staff, but it was based upon the suggestion of staff. 23 obviously there is overlap because officers are both
24  And therefore, it didn't spring from the brow of Zeus | 24 agents and high managenial agents. What is not
25 oreven flom tl?e E{EY of the proponents; it came 25 ovcﬂaézjxped is any other aéent in a position of 5
7 (Pages 22 to 25)
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1 comparable authority with respect to the formulation 1 mean, I think there are — the example we used Jast
2 of business policies. So I don't know —1 suppose 2 time was requirements — disposal requirements for
3 then becanse it uses the word agent, it must be 1 poliation, which themselves don't impose criminal -
4 limited to directors and employees, as well as 4  aren't — those statutes don't necessarily say if's a
5 officers, that have that kind of role rather than as 5 crime if you don't dispose of it. They just say you :
6 suggested independent contractors or consultants, 6 shall dispose of your -- your hazardons waste in 2 J
7 or - I assume that the legislature meant to use the 7 certain way.
8 word that it didin referring back. Soit— B And my reading of this is, of the current
9 MR. DOMENICO: Yesh. 1 just wonder if 9 statute is: H you fafl to do that, the entity is
10 there was that one time a differential treatment of 16 then guilty of a crime as i's Taid cut in this
11 the two, because there's not. 11 section: Aml--is your understanding different
12 MR. GRUESKIN: T'm affaid1 really 12 that it has to be a crime separatcly from fhis £
13 domt- 13 section? That the disposel statute would have to say
14 MR. DOMENICO: Allright. 14 it a criminat offense not to do this?
15 MR, GRUESKIN: —have a good answer for | 15 MR. GRUESKIN: 1 think there are two
16 you. 16 answers to your question. The — the broad one that
17 MR. DOMENICO: Okay. My -- my other 17 cerlainly was the basis for my statement is reflected
18 question was: When you were taiking sbout whatan {18 by what legislative staff told the proponents. On
19 offense is, you suggested that it's only en offense 19 Page 3, Question Number 4, the staff stated, guote,
20 ifit's - and maybe 'm misreading you — it's only 20 "Section. i B-1-606, Colorado Revised Statutes,
21  an offense if it's somehow otherwise an offense in 21  describes the circumstance wnder which a business may
22 the criminal code. But the way1tead it is this 22 be guilty of an offense; itis not an offense ;
23 makesan offense subject to the criminal penalties, | 23 itsell” H
24 and now under your proposal, civil penalties, makes a | 24 MNow, presuming staff to be, you know, ¢
25 criminal offerise anything that is an omission to 25 accurate and credible, 1-- I take that at its face ;
Page 27 Page 29 §
1 discharge a specific duty of affirmative performance 1 value, and thevefore would suggest to you that when 1
2 imposed on the business entity by law, which — which | 2 the proponents expanded the applicability of that :
3 seems lo me not o reguire some other criminal 3  precept, that it describes the circwnstance wnder
4 prohibition, just a specific duty fmposed on the 4 which guilt can be found, rather than-a specific
5 entity by law becomes, by natire of the current — 5 offense that they were accurate.
6 the current statisie, a crirminal offense, right? ) ¥ would alsosuggest to you that Paragraph
7 And then the two things that T see this 7 3 talks about where businesses commit offenses, which :
8 measure as doing is making individuals responsible 8 if committed by an individeal would result in the
9 for that and then also including this civil aspect, 9 following punishment. Sol think what Sub 3 does is
10 ButI don't see that it - that the current statute 10 totake — to mest your - your issue it — it -
11 requires that it somewhere else be defined ss & 11 current law already applies statutes 1o corporations,
12 crime. Am wrong about that? 12 even if the corporations are ot specifically
13 MR. GRUESKIN: Could you rephrase that 13 referred to. And this measure doesn't change thatat
14 last guestion. 14 all. §don'tknow if that was helpfil to you. But
15 MR. DOMENICO: And you suggested, and 15 11— Ithink that — J mean, as a general malter, 1
16 maybe just misheard, that the enly things that 16 think that the staff's suggestion is correct, that
17 amount to offenses inder current law, and we'll 17 this doesn't create specific offenses, it creates 4
{8 also -- which this doessit change according to, as 1 I8 circumstances under which an offense may be deemed :
19 think you're saying -- under current law, 1 thought 19  to - to ocour,
20 you suggested that there had to be some — if's only 20 MR. DOMENICO: Okay.
21 an offense under (hiz statute if it's an offense 21 MR. HOBBS: T'mnot sure that it matters
22  under some other criminal prohdbition, 22 tome, but I -- but I'malso not sure that | agreed ;
23 And my reading of it is this creates the 23 with the -- the legislative staff's imerpretation, g
24 criminal prohibition even if the other duty that's 24  so - 50 maybe 1 at least ought to pause here and --
25 imposedis not necessarily couched as eriminal. I 25 and iry to figure out if - if it's relevant 1o this
8 (Pages 26 10 25)
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1 discussion. I mean, it looks to me like 606 does 13 But the:way that I read it -- and I kmow

2 definean offense and imposed penalties, I meanthe | 2 that time is of the essence here. But under

3 existing taw. 3 cumrently law, under 18-1-606, under Subsection 1, 2

4 1 —1 didn't bring 607 with me, but I 4  business entity-is guilty of an offense if either of

5 interpreted 607 to mean that — that when an 5 the conditions in 1A or 1B are met. And when you go

6 individual does something wrong, they can't say, as 6 down to Subsection 3, there's some langoage that

7 long as it was in their official capacity for the 7 1alks about corporations.

§ corporation or the business, that theyre -- that g MR. GRUESKIN: Right.

9 they're protected from prosecution. 9 MR. CARTIN: Andthen you get to the

10 In other words, if -- if they did conmit a 10 language that says for an offense cormumitted on or
11  crime, that they can be individually prosecuted 1l after July 1, 2003, 2 business entity shall be

12 against the individual, Then the fact that they did 12 subject -- shall be subject to the payment of a fine

13 it in their official capacity, so to speak, was 13  and then an offense commitied by a business entity

14 basically no defense. So I —1just — which seems 14  would be a misderneanor, et cetera.

15 tobe alitde different than the legislative 15 So to me you have the offense — you have

16  interpretation, because it does look to me like 606 16 the offenses set forth in [A and 1B and you have the

17 does define a crime and impose a penalty for —ona | 17  penalties set forth in Subsection 3. 1 went back and
18 business — for business misconduct. And then the 1B looked and this statute was amended in 2003. And
19 measure extends that crime 1o individuals, agents and | 19 basically what they did was everywhere where it said
20 high mznagerial agents under some circumstances. | 20 corporation, they inserted business entity and then
21 So T don't know i — I'mnot sure that 21 created & definition of busiriess entity. Andthe
22 this goes anywhere, but I just wanted to point out 22 language for -- in Subsection 3 for an offense
23 that I wasn't quite sure that T saw the lepislative 23 committed on or after July 1, 2003 was added in 2003, |
24 staff interpretation quite the same way, Now, 24 And if you - I'm sure you know all of
25 they — they know better than me, but ] just didn't 25 that, Mr. Grueskin, but [ just wanted to get that as

Page 31 Page 33

1 see it the same way. 1 part of this discussion. So that's how I interpret

2 MR. GRUESKIN: TI'd like to defer to them 2 the statote now. With the amendment, the difficulty

3 too. I—Ithink that, you know, the title of 3 that P'mhaving, and I - and I recognize what this

4 Section 606 is criminat Liability of businesses. 4 staff memo says in Question Number 5 there on Page 2.

5 1t's not about establishing new crimes. And I think 5 And when the -- when the measure was

6 cerlainly in the Tabor context, the Supreme Court has | €  submitted, the language said "business entity and

7 looked to the title as indicative of the — of 7 associated person is guilty.” And the question

8  comstraints to be inplied upon a proposal that's 8 was-- and the~ the comment was -~ if the

9 presented to the voters. And 1think that, youknow, 9. proponents intended to use the "and,” then the "is"

10 in fhe same context, this measure would be fmplied.  { 10 should chanpe to "are.” Or if the proponents intend 3
11 But 1 ~ I agree with you in —in — 11 touse "is," then it should be business entity or 1
12 it's — it may be a distinction without a chfferent 12 associated pesson. And whal happened, 1 think, was ,
13 here in teras of describing liability that is 13 that they went ahead and did the "or" but did the :
14  atzibutable to individuals under specific 14 "are” too, and didn't leave the "is” in. That sounds 3
15 circumstances. 15 alittle bit like Dr. Suess, but I think that's -- i
16 MR. HOBBS: Mr. Cartin, 16 that's the issue here.
17 MR, CARTIN: Thank you, Mr. Chair, and 17 Is that the way Tread it now is a
18 Fd -- just to follow up on that. T--1iendto 18 business enlity, agent or high managerial agent are :
19  agree with — with Mr. Bobbs about - with regardto | 19 guilty of an offense if — and — and assuming for

20 the fact that this appears to be a statute that sets 20 the sake of discussion that the "are” should be an

21 forth an offense and 2 penalty. But ] just-- I just 21 “is," When you get fo A, the conduct constituting

22 want to make sure that ] understand. And I wouid 22 the offense consists of an omission to discharge a

23 say — this is probably an editordial comment — as 23 specific duty of affirmative performance itrposed on

24  the statute is cirrently written probably isn't as 24 the business entity by law.

25 artful as it cotld be. 25 If its entity, agent or higﬁh manager - ar
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I high managerial agent -- does this impose 1 dom't kmow, maybe you're right, that that's not
2 lHability -- and this may get to Mr. Domenico —-come | 2 really our problem, but. ..
3 back to Mr. Domenico's line of questioning, I'm 3 MR, GRUESKIN: Welil, and-- and the
4 not - and if it does I apologize -- but — but 4  question seems to me is whether or not your current
5 assurning its entity, agent or high managerial agent 5 language in describing that is accurate.
& is, if the conduct constituting the offense consists & MR, DOMENICO: Right.
7 of an admission to discharge 2 specific duty of 7 MR. GRUESKIN: And right now your current
R affirmative performance imposing (inaudible) by the % language says extending criminal lisbilityto a
9 law. 9 business entity's, directors, officers and employses,
10 Is the business entity the agent and the 10 and then this clause about agents, If the business
11 highmanagerial agent all guilty of the offense? 1t fails to perform duties that are required by law or
12 Becavse there's no conforming language to 1A or 1B, |12 il management engages in blah, blah, blah. Your
13 for example, and I think we went over this Iast time, 13 title reflecis your reading of the measure.
14 tosayin 1A, for example, imposed on the business i4 MR DOMENICO: Yeah. Tmean, I thinkI
15 entity, agent or high memagerial agent. And so my 15 agree with that. 1 think I agree that that's not
16 question is: If there's a violation of 1A, who'is 16 really our problem. I'mnot stre 1 agree that the
17 puilty? 17 title is as clear as it could be. But I just wanted
18 MR. GRUESKIN: The way the measure reads, | 18 to meke swe. Becanse I was struggling with frying
15 the individuals who are covered under the state and | 19 to figure out who's guilty. And il seeros to me that
20  the business entity are potentially gnilty. 20 under the statute itself, it's everybody. And now
21  Obviously, | can't tell you based npon the facts that 21 maybe it would be interpreted in a way Lo alleviate
22 are unknown to me whether or not afl would be guilty. | 22 the sort of absurd situation whese yor'd have every
23 Tt might be one; it might be two; it might be three. 73 employee guilty of 2 crime. I mean, 1 would hope so,
24 Tt depends upon - 24 hbuk.. B
25 MR. DOMENICO: But what would limit that? | 25 MR. GRUESKIN: ‘And there's nothing in
Page 35 Page 37
! Imean,the only defense I see -- I mean, the way 1 here, as you point out, that reads out due process %
2 it's written is that they're all guilty if the 2 from the Colorade Constitution. :
1 business—- | mean, and that means every employee. 3 MR. DOMENICO: Sure,
4 And there's no limit on them knowing any of this, 4 MR. GRUESKIN: So, [ mean, the — the —
5 Theyre all guilty if the entity engaged in this -- 5  would a -- would a campaign be run that suggests
6 and their only affirmative defense as it's writtea is 6 certain things? Sure. Is this the only draft of the
7  that they reported it 1o the Atiomey General. 7 ‘measbre that you're going to see this cycle? I don't
8 I mean, are you relying on some kind of 8 know. Butmy puess is that for purposes of today, it
9 due process exception that would — that would be 9  the issue is whether or not if — if whether this is 4
10 read into this that svould limit it to actual 10 aproposal you can — you can subsequently get your *g
11 individuzis who had some responsibikity for it, 11 arms around in terms of embracing, whether or not the
12  because there's not in the plain Janguage of it 12 title is acenrate. And then the proponents are going
13 MR. GRUESKIN: Well, the plain language is | 13 to figure out which measure of theirs to circulate,
14 what the plain language is. I mean, frankly, you 14 And frankly, they - tet me — let me take
15  kanow, I mean 1 don't know that this goes to single 15 one step forward. One of the real criticisms in the
16 subject as much 2s it goes to kind of the merits of 16 initiative process is {hat there's nio give and take
17 the measure — 17 and therefore things get floated to voters that are
18 MR. DOMENICO: Right. Yeah. And]--1 18  uly problematic.
19 appreciate that, and 1 just want to make sure we 19 My view is that, notwithstanding maybe the
20 understand what's going on. But that is — that is 20 legislative staff didn't quite get it right in tenms 3
21 the way I read it that — that the statute itself 21  of their comments, that's one opporlimity for that ;
27 wouldn'l contain any kind of z knowledge requirement | 22 review. The first hearing belore this board is a 3
23 or a responsibility requirement on the part of an 23 second opportunity for that review. Thoughtfid ;
24  agent, so the plain language would include every 24  comments made by knowledgeable counse] are another |
25 employee is guilty of a crime under trgs. And, ! 25 opportunity for that review, a rehearing is a fourth !
10 {Pages 34 to 37}
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1 opportunity. This is productive exercise. Andso, 1 Youknow, when we were here previously, Mr. Gruesiin
2 you know, I — I just want you to know that | 2 explained this as what this statute deals with is
3 appreciate the — the give and take. And, youknow, | 3  either thepassive act of kmowing but not doing
4  Tm serious when I tcll you, thismaynotbethe only | 4 amythingabout it, or ini the altefnative, not
5  version of this measure that you'll see. § performing the duties requived by taw. Thisisan
6 MR. DOMENICO: Aliright. Canljustask: | & expansion hearing; if's not just about enforcement of
7 Could you just explain a Jittle bit nore how yousee | 7 ofher criminal acts, Thank you.
& this as interacting with 18-1-607. 8 MR. DOMENICO: Ihave one more question
9 MR. GRUESKIN: Sure. 18-1-607 provides 9 that I think maybe is more for Mr. Grueskin, but you
10 that the affirmative criminal acts of a corporation 10 might be able to answer it while you're up there.
11  are attributable to certain of its key actors. Whet 11 And thatis: Is there any similar civil right of
12 it does not say is that the failure to act is 12 action under 607 or the — the affirmative, the —
13 atiributable o certain of its key actors. This 13  the imposition of this affirmative crisme for
[4 measure is intended to fill in that gap se that there 14 affirmative acts? Is there a similar civil Jability
15 is lizbility for commission and ormission on the part | 15 section in that, or is that umique to this new
16 ofboth the entity and its key actors. 16 measre? Like in 607, do you know?
17 MR. HOBBS: Any other questions for 17 MR, FRIEDNASH: Not that I'm aware of.
18 Mr. Grueskin? Thank you. Mr. Friednash, any final | 18 ¥l defer to Mark, but not that 'm aware of,
19 comments? 19 MR GRUESKIN: No. There — Lmean, 1o
20 MR. FRIEDNASH: Justreal brief -- 20 the best of my recollection, Section 607 is, 1 thinle,
21 MR, HOBBS: Okay. 21  one of two lines —
22 MR. FRIEDNASH: --I promise. I would 22 MR. DOMENICO: - Straight criminal.
23 tell you that whether the general assembly passes 23 MR. GRUESKIN: -—based on —
24 something or not, and whether that constitutes single | 24 MR. DOMENICO: Yeah, that's my
25 subject is no real standard for a tille board dealing 25 recollection too. Okay.
Page 39 Page 41
1 with inftiative process, ] can think of many things 1 MR. HOBBS: I don't have anyone else
2 that have passed while serving the legislature that 2 coming up to testify, so I will turn to board
3 probably didn't falt within the scope of the single 3 discussion. Any discussions by the board?
4 subject. 4 MR. BPOMENICO: 1 guess I'lf start.
5 Having said that, enforcement 3s not just 5 [~ thisisa, Tthink a closer case than the last
6 what this is about. This is about jt creates new 6 one, but Fm still where I was previously in thinking
7 substantive crimes. And clearly this is an offense 7 thatthis is two subjects. I think the cases that 1
8 andapenalty. The word offense starts in Subsection | 8  looked at that sort of were relevant arc the waters 3
9 1. Theyre guilty of an offense if it then defines 9 cases, he Number 17 from last — last year about the F
10 the type of offenses they ave dealing with here. And | 16 environmental consarvation as well as the public 4
it itis something that whether DAs or the Afiomey 11 trust doctrine and the Number 55. :
12 General's office prosecutes cases, persons wilt be 12 All of those it's quite clear to me could
13 filing cases based on this. People will read this 13  be grouped under something you would call a single 1
14 and believe they have a private right of actionbased | 14 subject. But yet, the court held all of them to =
15 on this type of conduct. And I think that is 15 violate the single-subject requirement and — and the  §
16 something that we will see. 16 wayl - the only wey I can fry to make sense of
17 And 1 think it is confusing, and 17 these, and Trnot sure I've ever succeeded is, that |
18 uhtimately, you know, there are hidden purposes here, | 18 if you have to raise the-level of generafity of what ]
19 and, you know, it is -- there are 2 lot of provisions 19 you call the subject so high that it's pretty far
20 here that are coiled up in the folds of a complex 20 removed from the actual action that's going on in the
21 imitiative. I's easyto say that this is just a 21 measure in order-to bring cverything under it, which
22 business liability, but it's confusing, it's 22 isto say ] picture kind of a pyramid and the subject
23  rsleading, and it hard to read. 23 is way up high and the — the two things — theyre
24 And the voters are geing to be surprised 24 really here two things that trouble me. And they
25 by the manner in which it is ultimately interpreted. 25 seem, while theyire related to the same single
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1 subject, they're sort of surprising and I think not 1 under thar sitigle subject is so vnrefated to each
2 really connected to each other in any sort of 2 other that T-den't think we've — we can really
3 necessary way, and that is the -- the extension as 3 ucourately capture it in the title, which suggests to
4 Mr. Grueskin said the basic point here is extending | 4 methat it's not a single-subject.
5 liability to individuals for omissions of their 5 MR. HOBBS: Mr. Cartin. Okay. Well, I'll
6 corporztion. ‘That seems to me tobe one subject. 6 goahead and start. Ipuess]doseeitalinle
7 And then the — the imposition, though, of 7 differently than Mr. Domenico, { think. 1 mean, I'm
§ these new civil penalties, both on the business and 8 sort of wondering if Mr. Cartin is going to say
9 on the individuals, is; T think, sort of confusing. 9  something that turns me around. But basically |
10 The fzct that there's a separale stafute thet already | 10 think T don't - I dont see this as a single-subject
11 imposes some criminal Hability on individuals adds | 11 ‘violation. And - and ] agree that it's -- thatif's
12 o what I think is kind of confusion here that - 12 sometimes hard to, when we look at cases Tike public
13 that I would think that the clearer way to do — | 13 rights and water, I know it's sometimes hard to —
14 mean, the way that would be less surprising, less of {14  tike Nuwber 55 —~1know it's sometimes hard to
15 amnsk of kind of Jog rolling, of hiding this 15 figoreout what the rules of the game are,
16  expansion of civil liabflity behind the sort of - 16 But T - I think this is a fairly narrow
17 the basic - what I see as the basic purpose, which | 17  subject, and vot an -- not an excessively broad
18 is to extend lability for ornissions to individusls, 18 subject. Ithink it does have to do with — with
19 eomparate or business entity omissions to individuals | 19 liability from business misconduct, which I think
20 would be to sither do it -- do the extension of 20 is - is a fairly well-confined subject, There's
21 liability for individuals in 807, which already deals | 21  more than one thing going on in the measure to
22 with that subject - and then separately in -- in — 22  advance the purposes of {he measire, I think, and as
23 or I'm somry, ] keep saying 807 -- 607, and thig is 23  Mr. Domenico -- and Mr. Domenico notes what they are.
24 606, And then if you want to expand the types of |24 But it seems to me thal they are all
25 remedies that are available or the types of 25 related to business Hability for misconduct and
Page 43 Page 45
! enforcement to include civil penalties, you could do 1 and extending hiability to individuals seems 1o
2 that in.—~ here in 606. 2 promote that pmpose that the proponents have as ~
3 The trying to do the two of them together 3 aswell as providing a -- award - award of civil
4  as opposed to some of the legistation that 4 penalties as well. Sol see them as pretty tightly
5 Mr. Grueskin referenced where you create anew erime | 5 comnected to the purpose and -- and within a fairly
& and you say, well, the way we're going to enforce 6 namow subject, 1think. Sol just—Ijustseeit
7 this is, you know, going to include both civil and 7 = little differently, I think.
8 criminal penalties. I think there's something very 8 MR. HOBBS: Any commnents, Mr. Cartin?
6 different about this where basically you're saying, 9 MR, CARTIN: 1~ ¥ don't have much to add
10 well, we've already pot these crimes and we're 10 to your cormments, Mr. Chairman. 1-- 1, o, based !
It extending liability for them to individuals, and 11 ontbe text in the measure, if {here are — i there
12 we're also cregting a new --.a new form of 12 are two purposes here, if there 1s mare than one i
[3 enforcement. 13 purpose, they're certainly related in ey mind, And 3
i4 For some reason to me, [ find that much 14 the fact that you have an extension of criminal
15 more of a surprise and unrelated to the basic point 15 liability 1o 2 business’s agents coupled with a civil
16 of who should be liable of how they should be liable. ] 16 right of action against the entity or its agents 3
17  And maybe I'm wreng about that, I--I would also 17 arising out of that crimitial activity, to e that
18 point out - we're probably not supposed to say it 18 just isn't - to me those are interrelated purposes.
19 -out toud -- but | think it's pretty clear that the 19 That doesn't rise to the level of, as the court has
20 single-subject requirement is applied more 20 said, grouping distinct purposes where the connection
21 stifngently to injtiatives than it is to everyday 21  istoobroad and too general to make them part of the
22 ‘legislation, whether that's wise or not. 22 same subject.
23 T think my reading of this, especially the 23 On in 55 where {he court said the
24 -water cases, 17 and 55, suggests that while these are 24 complexity and ominous provisions are hidden from the
25 related to a single subject, the -- what they do 3-15 voter. Fo me you don't have that here. There's —
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1 there's no surprise in my mind, and Pm reluctant to 1 don't think, though, that they're analogous in saying
2 even goto the - the surprise analysis. But1-~ 2 X isnow a crimeand we're going to enforce-this
3 again, | would just say that to me it seems as though 3 crime through both civil and criminal penalties is E
4 it's a feirly narrow title and -- or subject, and 4 different to me than saying this thing that's a
5 that there 5 2 single subject. 5 crime, we're now holding responsible for it 2 whole
6 And I think that when you do have 6 new class of people, and in addition both for those
7  decisions like -- I think Mr, Domenice’s pomt is 7 new people znd for the entity that previously was
8 well tzken. But when you -- when you have 8 responsible for it were creating a new type of
9 articulations of the single-subject requirement 9 liability, to me is very different than saying we're
10 and — and looking in where the court says in one 10 creating a new type of wrongful conduct and here's
11  paragraph that they're not going 1o ook at the -- 11 how we're going to enforee it. :
12  the effect or the intent of the roeasure or consbue 12 And it's - | agree that these are —can
13 the lepal effects, and then —- then go straight to we 13 berelated to a single subject, I'find, frankly,
14 must exarine sufficiently an initiative's central 14 Yiability for criminal conduct of businesses, though,
15 theme as to express or determine whether it conlains 15 is very broad, contrary to Mr, Hobbs' staterent.
16 incongmous for hidden purpose or bundles, 16 This doesn't defiie any of that conduct; you have to
17 incongruous measures under o broad theme. That makes | 17 look elsewhere for it. And so, 1 mean, the
18 it tough on the title board. 18 combination of 2dding 2 new type of Kzbility to an
19 And so what I — what T come back to, | 19 existing crime as well as adding & new class of
20 guess, is 14106.5, and -- and fo — to Mr. Domenico's 20 people who are subject to prosecution and {o thenew
21 convnent about being more of a stringent view of the 21 type of liability is where T have the trouble and
22 single subject on initiatives than is before the 22 where I see a distinction that's very different from
23 peneral assembly on bills, I'm ~ that may be -- 23 the cases we were talking about, whether or not
24  that may be one take on it. But I'm - I'mreluctant 24 they're initiatives or legislation.
25 to go there, and [ just kind come back to kind of 25 MR. HOBBS: Thank you. I'guess Il go
Page 47 Pape 49 |
1 keep my eye on the ball under 14106.5, Subsection 3, | 1 ahead and move that - that the board deny the motion |
2 where it says, "It is for the intent of the general 2 forrehearing. d
3 assermbly that is setting titles pursuant to Section 3 MR. CARTIN: Second. i
4 1515 of Anticle 5." The initiative title setting 4 MR, HOBBS: Any further discussion? If i
5 rteview board creating Section 14106 should apply 5 not, all that's in favor say aye.
6 judicial decisions constrained (inzudible) of the 6 MR. CARTIN: Aye.
7 constitution single-subject requirement for bilis and 7 MR. BOBBS: Aye, Al those cpposed say
& should follow the same rules employed by the general | 8 mo.
9 assembly in considering titles for bills. 9 MR, DOMENICO: No.
10 And 1 think that Mr. Grueskin's pointing 10 MR. HOBES: That motion carries two (o
11 out 2 couple of statutes that have done where yowve | 11 one. And that completes action on Number 57. The
12 had a civil and criminal component in both providea } 12 time is 12:07 p.m. Let's 5o on to the next agenda
13 shong basis for the - for a conclusion that this 13 item, 2007-2008, Number 62, cause for enployes —
14 has a single subject. And I'm — I'm still kind of 14 MR. GRUESKIN: Mr. Chairman, could I
15 following that as part of my rule, sir. J—tome 15 just - before you shead here --
16 in my mind, there's a single subject here if there's 16 ME. HOBBS: Mr. Grueskin, yes, sir.
17 abill, and so I'n going to go ahead and extend that | 17 MR, GRUESKIN: Did your ruling -~ justso
18 1o an initiative. 18 [ understand, did your ruling cover the various i
19 MR. DOMENICO: Just to respond real 19 points, the allegations made about the inherent lack 5
20 quickly on that Tast point. 1 mean, my -~ my point 20 of clarity? Did -- did you interpret those to be -
21 about the case as cited by Mr. Grueskin 21 and I'mnot sure, because I wasn't — wasn't sure, i
22 is ~ the more important puint to me is not having 22 about whether those were challenges to the
23 really looked at aft of them, the way they were 23 jurisdiction of the board or whether those were
24 characterized and my understanding of themisthat] | 24 chailenges to the title you set, as was the case for
25  wouldn't necessarily disagree that -- with those. [ 25 the specific allegation on, you know, who is an agent
13 (Pages 46 to 49}
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1 and whether or not the single-subject reference is P inthe tite itself, but there are nonbusiness or *
2 comrect. Sol just want to make sure that the ruling 2 nonperformance reasons that costitute the
3 isclear on the record. 3 termination of just cause. They can be a reduction
4 MR. HOBBS: Thank you. AndI -- although 4  in force by a business, if less than 10 percent would
5 1 didn't speak to that, it was — it was ny intention 5 not constitute just cause. So it goes beyond the
6 1o also support what the board had gone before with & traditional concept of just cause. But 1 ihink in
7 respect to the titles and so forth, including the 7 doing so, that will be confusing for voters to
8 questions about whether the chenges were intesponse | §  understand.
9  tocomments from legislative staff and so forth. Is 9 The - it creates 2 — and — and here's
10 that -- I don't lnzow whether the other board members | 10 where I think it really goes beyond into another
137 want to weigh in on that. 11  subject, and really an incongruous subject in that.
12 MR. DOMENICCG: 1 mean, 'l just say 12 This isn't just about creating a new standard for the
13 think the title is — s confusing and nesleading in 13  termination of employees or suspension of employees,
14 sorne ways mostly, but it's related to the fact that 14  which is largely hidden, but we are actuaily
15 think the measure itself contains more than one 15 replacing the current one. But it also creates this
16 subject, so. .. 16 newremedy. And the new remedy is for a sole remedy
17 MR. HOBBS: Thank you. So, again, 17 for dispute resolution, which is called mediation,
18 let's - we'll close discussion then on Number 57 and | 18 but if's a final, binding decision. 1t's nota
19 goontoNumber 62. And in the interest of time, 19 nonbinding mediation that we're all familiar with,
20 we'e actually going to bave fo move 2 litle faster 20 which would be arbitration.
2t on this one. So ] think we have to be — by abot 21 And, again, this is placed in the
22 12:45, 1'd like to be finiched. 22 constituiion. It's not something the legislature is
23 Again, we have a motion for rebearing with 23 going to be able to tinker, except to the level
24 afine brief from — M. Friednash, would you like to | 24  which they can facilitate the implementation. But
25 Tighlight some of your points? 25 this is going to be placed in the constitution, and
Page 51 Page 53
1 MR. FRIEDNASH: Sure. Let me make this | 1 the sole remedy is for someone to file a complaint
2 quick as well. T appreciate your time constraints. 2 within 30 days and to have a hearing in 120 days. H
3 Thisis a complex initiative with a very broad theme | 3 That's not inr the bill of title, those two pieces.
4  that contains a lot of hidden purposes and bundles 4 This is conplaint procedure.
5  incongruent measures under that very broad theme. | 3 That it's a final decision is not clear. 2
6 The -- let me just ldnd of highlight what is missing 6 Nor is it clear; a hidden purpose, that this now goes
7 and what this does. 7 along and eliminates one’s right to the court system.
8 The intent and purposes of this is to 8 And they agreeto disagree on it, but that's my
9 eliminate at-will employment doctrine in Colorado. | -9 inferpretation of this. Andif 'mwrong, then it's
10 That is nowhere contained in the measure itself or | 10 just confusing and misleading to voters, but I think
11 the text. It eliminates the parties’ right to enter 11 voters will be surprised that this is the effect of ;
12  into employment contracts and collective bargaining { 12 this proceeding. :
13 agreements. It's a hidden purpose. Thatis one of 13 There is no — unlike the arbitration act, i
14 the things this does. It's not addressed in the text 14 which lays out in a number of different statutes the :
15 or the title, 15 methed of which you can appeal to district cour, and E
16 U replaces that traditional employment 16 the basis in which you can appeal, there's no such i
17 relationship with a new just-cause standard that 17 reference here whatscever, instead it just says that g
18 pgoverns all employment relationships in Colorado, | 18 this is a fival decision. It eliminates access to
19 public and private. 1believe the voters are going 19 court, due process, and personal system rights that
20 to swrprised to understand that, again, this 20 are available to state employees. :
21 eliminates at-witl employment. That, two, it creates | 21 Again, voters are geing to be surprised to
22 ajust-cause standard to the extent where there is 22 learn that if you're a state employee, that there's
23 one. 23 this new mechanismn that has been created here. Tt is
24 And that the just-cause standard 24 aseparate and distinct purpose in subpart and i
25 includes - and T wiil concede that this is included  } 25 subject matter, not even a subpart, but impact that
v S S SRR T
14 (Pages 50 to 53)
VSM REPORTING, LLC P.O. Box 271208, Litleton, CO 80127 (303) 975-0959

WWW.VSIreporting.com




Initiative Title Setting Review Board Hearing

Imitiatives 57 and 62

3/5/2008
Page 54 Page 56
1 this imtiative creates. 1  in which they do it, is going to be at issue. And it
i It creates new remedies that aren't 2 is, at minimum, confusing and misleading. Burin my
3 provided by law, One is the attorneys’ fees 3 view it goes a step further, because that's actually
4 provision. There is an attorneys' fees provasion 4 whai this does, The use of the phrasé "mediation,”
5 under a wage claim act by way of example only, but 5 and finality are really misleading terms in this
& not with respect to traditional employment, 6 docoment and things thar I think are going to be very
7 relationships or contract relationships, unless it is 7 coofising to the voter,
§ apat of the contract itself. But this allows a new g And then, Gnally, let me just touch on,
9 remedy, which is attorneys’ fees, and another new 9 again, a similar problem that occurs here that
10 remedy, which is Teinstaternent. Therce's no remedy i0 occwred in the last measure, which is the amended
11  right now in Colorado law that provides for 11 title and text wasn't exactly — well, first of all,
12 reinstaternent, except in Title 7 context. 12 the amended title was subnitted here. The text
13 S0 ultimrately what this does is it joins 13 itself added fvoniew definitions 10 juest cause,
14 toultiple subjects and it poses a damger of unfair 14  which, again, it's my understanding that those two
15 surprise and fraud occcasioned by the inadvertent 15  issues, which were the filing of bankruptey by a
16 passape of a surreptitious provision cofled wp in the 16 business and the simulianeons discharge of 10 percent
17 fields of a complex initiative. This is fromthe 17 or more employer — employer's workforee in Colorade
18 decision last year in Initiative 17. 18 were provisions that weren't contemplated by
19 And as Mr. Cartin recently pointed out, 19 legislative coumnsel and legal services. So, a5
20  what's difficult is there's clear language that says 20 promised, { made by remarks brief and will 1ake any
21  in that decision you have exarmne sufficiently infhe | 2} questions.
22 initiztive of central theme to determine whether it 22 MR. HOBBS: Thank you. Any questions?
23 contains hidden purposes under 2 broad theme, This | 23 MR. CARTIN: Ne.
24  clearly contains hidden purposes under a very broad  § 24 MR. HOBBS: Thank you very much.
25 theme of just cause for termination and suspension of § 23 MR. FRIEDNASH: Thankyou.
Page 35 Page 57
1 employees. 1 MR. HOBBS: Mr. Greuskin.
2 1 think it is similar to in re: proposed 2 MR, GREUSKIN: Lef's see who can be
3 initiative 1997 throuph 1998, Number 63, where the 3 briefer, Most of the concerns raised are about what
4 court held that the title board failed by fixing the 4 voters might or might not understand as to the
5 title in summmary of initiative until judicial 5 potential effects. First of all, all of thatis
6 qualifications because it contained provisions 6 conjechwre. Secondly, the court has never said that
T proposing to change the moanner, the selection, powers | 7 the effects of the measure have to be stated in the
8  and procedures of an independent constitutional body 8 ftille. And, thirdly, that's the purpose of a
9  which were unrelated to judicial qualifications. The 9 campaipn, | mean, that's why campaign professionals
10 theme was the judicial branch, but could not be 10 use the maxim for voters, "if you don't know, vote
11 considered to be a single subject. i1 no." And I'msure that there will be an active
12 It's easy to say we have this single 12  campaign on this. But the question is whether or not
13 subject and everything fits within the scope of it 13 this is a single subject.
14 But the problem here is that, one, it doesn't, and, 14 1 think that our position was stated at
15 two, voters are going to really be surprised of all 15 initial hearing. I'mnot going to go through it
16 of the direct implications of what this nitiative 16 again. Bottom line, you've got concerns about
17 does. It conflicts with the constitation. Graunted, 17 potential effects rather than actal, distinct
18  yeah, you don't have to go to the merits right now. 18 purposes thal have no reasonable connection with one
19 But as we've leamed from Amendment 41, 19 ancther. And that alone is not a basis for this
20 you know, it takes years, potentially, to unravel 20 board not to set a title.
21  some of the mysteries of initiatives, especially when 21 In addition, as to the civil service
22  they get placed in the Colorade Constitution. It may 22 system and the like, the court traditionally reads
23 take years to nnrave] this. 23  these provisions consisting with existing law, and T
24 And how z court interprets conflicting 24 think they do that here. The question was also
25 constitotonal amendments or provisions in the mamner | 25 raist}:_g asto--in ts_nins of jurisdictional concems,
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1 whether or not the additional conditions of just 1 all disputes about employment essentially out of the
2 cause were ever considered by the legisiative counsel | 2 court systein, wiuld seem to meto be a pretty big
3 and lepal services. 3 change that was kind of hidden.
4 With your permission, My, Chairman, I'd 4 And so as long as I'm assured that that's
5 [ike to give you the review and correnent memo. 5 not the intent 2nd — and you won't be coming into
6 MR. HOBBS: Thank you. 6 the Supreme Court urging them to say that nobody can
7 MR. GRUESKIN: I'd ask you to take a look 7 challenge the decision of one of these mediators,
8  at Page 5, Question Number 5, that which points the 3 then I think I'm okay.
9 staff specifically raised whether or not the 9 MR. GRUESKIN: Mr. Domenico, asl--as ]
10 proponents were intending to regquire that just cause 10 stated two weeks ago, this doesn't creaie an
11  be epplied even when there was, quote, 2 lack of work | 11 exception to the right of judicial review. All this
12 or even bankruptcy of the employer. Is thisthe 12 does is set an expedited time frame for an initia)
13 proponent's intent? 13 informal process between an employer and employee.
14 The proponents took heed of that question 14 And, frankly, a5 a fnality, it is clear that it is
15 and added those two conditions. Obviously, they 15 2 --a final decision as to (he process under this
16 added some specificity so that it wase't simply that 16  subsection.
17 vague language, and therefore we think the issae was § 17 MR. DOMENICO: Okay. That's what ] had
18 adequately acddressed below. 1 think alt of the other 18 hoped you'd say.
19 issues were addressed two weeks ago, and so I'mnot | 19 MR HOBBS: Mr. Cartin.
20 going lo repeat our responses unless you just want me | 20 MR CARTIM: Mr. Grueskin, assuming —
21 1o 21  assuming for the - the sake of this question that
22 MR. HOBBS: One - onc question is: Would |22 T'mabout to ask you and for discussion that
23 itbe a fair staternent that the purpose of the 23 Mr. Friednash's allegations — that the true purpose
24  initiative is to eliminate the at-will employment 24 is-- well, assuming for the sake of the discussion
25 docwine in Colorado? 35 that the effect of the measure is fo create a
Page 59 Page 61 ¢
| MR. GRUESKIN: Well, 1 think that you've 1 just-cause standard for employee discharge or
2 got it more accurately done in terms of your 2 suspepsion and to supersede or repeal at-will H
3 single-subject statement, which talks about and 3 employment in Calorado and that — and the effect is N
4 doesn't say establish, but it's an establishment of 2 4 that it supersedes an (inaudible) of appeals in the :
5 just-cause standard for actions. Obviously, that 5 state’s civil service system as well as impacting amy
6 stands in — in distinction to fhe at-will status ot 6 local governmental civil service system that may be
7 standard that is carentiy used. 7 inplace.
g MR. HOBBS: Okay. 8 Assuming that that's the effect — for the
9 MR. GRUESKIN: But it isn't simply 9 sake of discussion, that those are the cffects of the
10 eliminating at-will, because that would leave a void. | 10 measure, and you don’t have 10 agree or disagree that
11 MR. HOBBS: Okay. Thank you. 11 those are — like you say, they may be conjecture,
12 MR, DOMENICO: Tve ot one quick thing. {12 but for the sake of discussion, fet's say that is the
13 The one thing that concerns me is this, is the 13 effect. Why shouldn't — why under the — the
14 mediation. And | think we talked about last time 1 | 14 relevant cases shouldn't separatc measures be
15 think you sort of reassured me that just because its | 15 presented fo the voters for each of those three for
16 = final, doesn't mean there's no recourse to the 16  just cause, for the impact on the civil service state
17 courts after that, And if that's true, 1 think 17 apd locat and for —
1§ I'd-- Fd - I'm willing 10 go along. 18 MR, GRUESKIN: The at-wmil}?
19 1 think I may -- it - it wouold frouble me 19 MR CARTIN: --the at-will?
20  if - especially since I think Mr. Friednash is 20 MR. GRUESKIN: Allright. Il -
21 right, that this is really arbitration that's called 21 MR. CARTIN: Why shouldn't those be
22 mediation. That by itself is probably net enough for | 22 treated as separate subjects?
73 me to find the measure misteading, but if it were 23 MR, GRUESKIN: First of all, you lmow,
24  combined with the idea that in addition to - 24 the — the underlying basis of miy answer s that |
25 cstablishing 2 ) j wre talking |25 _don't concede —
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1 MR, CARTIN: All right. 1 oneisn't
2 MR, GRUESKIN: -- okay? 2 MR. HOBBS: Thank you.
3 MR. CARTIN: Okay. 3 MR. GRUESKIN: Sure.
4 MR. GRUESKIN: The — the purported 4 MR. HOBBS: Thenks. Mr. Friednash, any £
53 effects. It seems to me that the at-will end 5 final remarks? i
6 just-cause effects, if you will, or provisions go 6 MR. FRIEDNASH: Yeah, please. Thank you. ’
7 hend inhand. 1 mean, you couldn't have at-will and 7 And just for the record, I'd indicate that [ think
8 just cavse. 1think that that's clear. If you —if 8 both times I have spoken less than Mr. Grueskin, and
9 you were making a blanket rule, you couldn't have 9 1willtryto again.
10 both of those. So necessarily one is part of the 10 Let me start here. Clearly the intent of
11 other subject. 1don't — 1 just have a very, very i1 this, smong other things, but the primary intent is
12 difficult time thinking that the proponents would be 12 to climinate at-will employment, and Mr, Groeskin
I3 required to have one initiative that terminates the 13 acknowledged that specifically to this board when we
14 at-will process and a second initiative that 14 were here last week.
15 establishes just cause. Becauseif the frst 15 The - it doesn't say it eliminaigs
16 imitiative would pass and the second wouldn't, what's 16  at-will employment, but that's the effect of it. It
17  the standard in Colorado? So that one I don't think 17 does climinate at-will employment. It doesn't have
18 really concems me. 18 10 say something to actually have certain effects.
19 The civil service issues, it seems to me 19 And 1 would point out that, yeah, there are other
20 that, you know, if what you're trying to do is create 20 smeasures that | think you will see. And one of those |
21 a common platform from which afl employees may — you | 21 other measures tries to clean up some of these i
22  know, under which they work and -- apd ~ and -- so 22 ambiguities. And — and one of them is that “
23 that they have comumon conditions and — and potential 23 clarifies the right to appeal. It discusses the
24  cireumstances of termination or suspension, then you 24 fact, kind of talks abowt mediation and — and
25 wouldn't need to have a separate measure as to sither 25 discusses the fact that there are these certain
Page 63 Page 65
1 state employees or local employees. ! appellate rights.
2 if that -- if that level of expansiveness 2 Tt zoes through a number of other
3 is what proponents desire, then it seems to me you 3 different pieces that are problermatic under this,
4 can do that. Now, I don't think, as [ said last 4 and -- and those are other initiatives that will go
S fime, that that's what this does. But I don't see 5 through lhis process. And it also exempts out state
6 any--anything in the case law that says that you & empleyees and local governmental employees.
7 have to treat similasly situated individuals ander 7 Recogmzing that, again, that is the specific
8 separate ballot measures. And that’s basically what | 8 implication, 1t doesn't have to say something to
9 youte saying. If yon perform a govemmenta! 9 Thave that effect. And that's the point of hidden
10 fanction, you are inherently different. 10 purposes and hidden effects. "You can't just turna
11 If you're a -- if you're a nurse working 11 blind eve and - and not understand that these are
12 ina public hospital, you are inherently different 12 the things that bappen as a result of this language,
13 ana therefore subject to different employment 13 1t doesw't have to say it in here to have that
14  standards than a nurse working in a private hospital. | 14 impact, but that's what it does. i
15 I'm not saying that that makes good policy. AliTm | 15 The reality is this does, in fact, create
16 saying is that there’s no reason why that can't be 16 certain chstacles o the court system. You can't go
17 part of the same measure, 17 in and argee a separate case in the court systern
18 And 11— and I' add justin a 18 because the first thing that cither the employer or
19 15-second bhub that as ] said in -~ as to Number §7. ] 19 employee is going to do, the prevailing party, is
20 This process is helpful in terms of fleshing out some | 20 they're going to challenge that on issue preclusion
21 ofthese issues. And ] woulddoubt that thisisthe |21 or claim preclusion and they're going to win, because
22 last measure that you see that deals with this 27  you've already had your day in court. And your day
23 subject so that there is a greater clarity on issues 23 in court is this, quote, unqguote, mediation process.
24 like that one. But the fact that those other 24 Sothat is what this will do. That is the effecl.
25 measureslrlmfs;éht be out there doesn't mean that this |23 All of these ﬁxinés that I believe it
17 (Pages 62 to 65)
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I misleads voters and I -- rather than just articulate, I the other things that are identified in the motion
2 they're on Page 7 of the motion, and they go inte, 2 for rehearing are not really separate subjects, but
3 you know, great detail about the different things 3 effects of the measure, which the Supreme Court has,
4 that1 think it fails to express and -- and do. But 4 1 ihink, given us somes puidarice as to believe that
5 fhis clearly eliminates the civil service system. 5 there — those are not necessarily separate sabjects,
6 It's just the effect of it. That's what this does. 6 so that's kind of my point of view at this point.
7 The civil service system gives you the opportunityto | 7 Any other discussion?
8 go from administrative law judge and appeal that 8 MR. DOMENICQ: [ agree with your i
9 decision to the personnel board and take that to the 9  conclusion, but I —I - there are two parts-of this
10 court systern. This doesn't exempt that oot It 10  that would trouble me, and I'm -- certainly sounds 3
11 should have, but it doesnt. So what does that mean? | 11 like there's something that may be a ‘better option
12 It meansthat's the cffect. You don't have to have 12  out there in the finture, but the argurnents really to
13 this litigated to understand that's what this does. 13 me go more to the merits than to the single-subject
14 These aren't just hypotheticals; they are the 14 issue. I mean, if this really did change the entire
15  implicit realities of it. 15 civil service system, 1 would have trouble with i,
16 There's no process in here that gives you 16 atthough I probably would agree with Mr. Grueskin
17 the ability to challenge that mediation decision. 17 that you could do that in  measure, but I would
18 But you know what, in the new measure that youmay | 18 be — I would think that might be — this measure
19 see down the road that's been filed, it does specify 19 deesu't do it clearly enough. 1 would think that
20 an appellate process, clearly specifies the time 20 would be a hidden impact that would really trouble
21 period, the fact that you get to go into the court of 21 e, and I would think that would be kind of a
22 appeals and lays that out. Why? Becausethisisa 22 surreptitious thing.
23 constitutional amendment that doesn't elarify . 3 And so the way I interpret it 1s more
24 And you kmow what, legislature doesn't get 16 fix 24 consistent with Mr, Grueskin that - in order parity,
25 this, but you can by granting the motion for 25  at least, 1o avoid that very problem a court is
Page 67 Page 69
1 tehearing and allowing the proponents of this 1o get ! unlikely to try o apply this to the civil service E
2 thisright. 2  section would instead read the two provisions of the ':
3 MR. HOBBS: Thank you. I'lf furn to beard 3 constitution so they aren't read to conflict with i
4 discussicn. Any discussion by the board? 4 each other and apply this only to those parts -- r
5 1 think T start in this case. 11 5 those employers to which the civil service amendment |
& do see this es 2 single subject. 1think it's about 6 docsn't apply.
7 just cause, requiring just causc in all ezuployment. 7 Similarly ifthis, as | said, reaily did
8 And although it may be - I don’t know —Tsuggested | 8 remove these casés completely from the court system,
S  to Mr. Grueskin that maybe the purpose is to 9 create only one way to resolve employment disputes, 1
10  ehminate the at-will doctrine. 1don't know. I's 10 would be troubled by that. But Mr. Grueskin assured
11 just as easily stated, I think, that the purpose is 11 me that that's not & proper interpretation. 1 think
12 to require just cause. They're kind of two sides of 12  it's ambiguous at best on that, and -- and so
13 the same pomnt. 13 similerly I think the proper interpretation is that
14 And it just seems 10 me that what the 14 it wouldn't create that problem. And so since I
15 measure does is require just cause for craployment 15 interpret it as not causing those problems, it does
16 terminations or — or actions. And everyihing else 16 seem to meet the single-subject requirement.
17 is -- seems to be kind of an effect from that. It 17 MR. HOBBS: Any comment, My, Cartin?
18 does have an irpact on the state personnel system, 18 MR. CARTIN: 1 think that —- and I think I
19  and that's — that's an employment situation. Andit |19 articulated this at the last — in our last meeting
20 seems to me that the proponemts can - whatever 20 enthis. 1think the measure, without a doubs, if
21 standards that they want 1o apply to actions sgainst | 21 we're — it may be conjecture, but I -- Fdo think
22 employees, they can apply that to the state personnel {22 that it does by the - by the plain language of the
23 systemas - as well, 23 measure will have a number of effects. And whether
24 So 1 — that's just kind of the way that 24  thoge effects amount to purposes that are
25 Im Iookiné at i, is that it's about just cause and 25 interrelated, whether if they're interrelated they're
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hidden. Again, it's not that I'm vnwilling to do the
work; it's just that 1 think that as a title board
member that -- there's a tension there between kind
of going through that exercise and the line of cases
that say that we -- that the title board should

afford gencrally the proponent the benefit of the
douht in moving forward with an inifiative.

Would a state employee voting on this
measure who is supportive of discharge for cause be
surprised to Jearnthat their administrative process
and -~ and due process under the relevant personmel
board rules has — has been impacted and perhaps
removed and replaced by this? Would they be
surprised? They might 14

Again, ] guess that's one of the reasons 15
why I'm — I'm kind of reluctant to go down the road 16
afkind of speculating on -- on who would be 17
surprised and what amounts to a hidden purpose in the ¢ 18
coils of a measure. | do -- again, I think there are i9
a munber of effects here. 1 do think that they 20
relate to a single subject. 1 think the single- 21
subject i3 articulated in the title that was set by 2
the board at the last meeting. 23

I'm respectful of Mr, Friednash’s 24
arguments with regard to multiple -- the 25
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disagreements about what this actually would do,
which suggests to me we may not understand it as well
as we might. But I'm stil] not quite far enough
along o vote 1o, although Fm getting nervous.

MR. HOBBS: Thank yon. All that'sin
favar say aye.

MR. CARTIN: Aye

MR. DOMENICO: Aye.

MR. HOBBS: All that are opposed say no.
That motion carries three to zero. And that
concludes action on Nurmber 62. The time is
12:37 p.m. ‘Thank you very much.

MR. FRIEDNASH: Thank you.

{The hearing conciuded at 12:37 p.m.,
March 5, 2008.)
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single-subject argument and also with his arguments
relevant to the text of the title set by the board,
1 think the title accurately reflects the measure. |
also think that the changes that were made by the
propenents be -~ after the review and comment meeting
and before submitta) to the title board were in
response to the questions and comments of the
legislative staff. And so for those -- for those

¢ reasons, although, again, 1 think that with a measure
10 like this, it has -- it has a nomber of impacts.
11 and — but I'm reluctant say that those -- whatever
12 effects -- whatever purposes are somehow unrelated or
13 that there are some hidden purposes, at this point, 1
14  don't see that with this measure and so [ would stay
15 with my vete the last time and find that this has a
16 single subject.

17 MR. HOBBS: Thank you very much. Il go
18 ahezd and make a motion then. Tl move that the

19  board deny the motion for rehearing.
20 MR. CARTIN: Second
3 MR. HOBBS: That has been moved with a
22 second. Any further discussion?
23 MR. DOMENICO: Can I just say that I'm
24 starting to be a little bir troubled by the fact that
25 %heE three of us seem to have some serious
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STATE OF COLORADRO)
} 5. REPbRTER'S CERTIFICATE
COUNTY CF DENWNVER )

I, Jennifer Windham, do hereby certify
that I am a Certified Shorthand Reporter and
Notary Publiec within the State of Colorado.

T further certify that these proceedings
were taken in shorthand by me at the time and
place herein set forth, that it was thereafter
reduced to typewritten form, and that the
foregoing constitutes a true and correct
franscript.

T further certify that I am not related
to, employed by, nor of ccunsel for any of the
parties or attorneys herein, nor otherwise
interested in the result of the proceedings.

In witness whereof, I have affixed my
signature and seal this 9th day of March,; 2008.

My commission expires December 2, 2010.

Jenniie? Windham, CSR
VSM Reporting, LLC

P.O., Box 271208
Littleton, Colorado 80127
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SECTION 1. Section 18-1-606, Colorado Revised Statutes. is amended to read:

18-1-6066. Criminal liability of business entities,
(1) A business entity, AGENT, OR HIGH MANAGERIAL AGENT ARE guilty of an offense if:

(a) The conduct constimting the offense consists of an omission to discharge a specific duty
of affirmative performance imposed on the business entity by law; or

(b) The conduct constituting the offense is engaged in, authorized, soficited, requested,
commanded, or knowingly tolerated by the governing body or individual authorized to manage
the affairs of the business entity or by a high managerial agent acting within the scope of his or
her employment or in behalf of the business entity.

(2} As used in this section:

(2) "Agent” means any director, officer, or employee of a business entity, or any other person
who is anthorized to act in behalf of the business entity, and "high managerial agent” means an
officer of a business entity or any other agent in a position of comparable authority with respect
to the formulation of the business entity's policy or the supervision in a managerial capacity of

subordinate employees.

(b} "Business entity” means a corporation or other eatity that is subject to the provisions of
title 7, C.R.8,; foreign corporations qualified to do business in this state pursuant to article 115 of
title 7, C.R.S., specifically including federally chartered or avthorized financial institutions; a
corporation or other entity that is subject to the provisions of title 11, C.R.S.; or a sole
proprieforship or other association or group of individuals doing business in the state.

(3) Every offense comumritted by a corporation prior to July 1, 1985, which would be a felony
if committed by an individual shall subject the corperation to the payment of a fine of not less
than one thousand dollars nor more than fifieen thousand dollars. For such offenses committed
on or after July 1, 1985, the corporation shall be subject to the pavment of a fine within the
presumptive ranges avthorized by section 18-1.3-401 (1) (a) (I1I). Every offense commitied by a
corporation which would be a misdemeanor or petty offense if commitied by an individual shall
subject the corporation to the payment of a fine within the minimum and maximum fines
authonzed by sections 18-1.3-5301 and 18-1.3-503 for the particular offense of which the
corporation 1s convicted. For an offense committed on or after July 1, 2003, 2 business entity
shall be subject to the payment of a fine within the presumptive ranges authorized by sectionl 8-
1.3-301 (1) ta) (11). An offense commuted by a business entiry that wouid be a misdemcanor or
petty offense if committed by an individual shall subject the business entity 1o the payment of a

fine within the minimum and maxunum fines authorized by sections 18-1.3-501 and 18-1.3-503

tor the particular offense of which the business entity is convicted.
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{4y IT SHALL BE A COMPLETE AFFIRMATIVE DEFENSE FOR ANY IXDIVIDUAL CHARGED AS AN
AGENT OR EIGH MANAGERIAL AGENT UNDER SUBSECTION (1} OF THIS SECTION THAT. PRIOR TO
BEING CHARGED, HE OR SHE REFORTED TO THE OFFICE OF THE ATTORNEY GENERAL ALL FACTS OF
WHICH HE OR SHE WAS AWARE CONCERNING THE BUSINESS ENTITY'S CONDUCT THAT MEETS THE
CRITERIA SET FORTH IN SUBSECTION (1) OF THIS SECTION.

(5) (2) ANY INDIVIDUAL RESIDING IN COLORADD MAY SEEK CIVIL DAMAGES AGAINST ANY
BUSINESS ENTITY, AGENT, OR HIGH MANAGERIAL AGENT FOR THEIR CONDUCT THAT MEETS THE
CRITERIA SET FORTH IN SUBSECTION {1} OF THIS SECTION.

{b} ANY SUCH AWARD OF DAMAGES SHALL BE PAID TO THE GENERAL FUND OF THE STATE OF
COLORADO TO BE APPROPRIATED BY THE GENERAL ASSEMBLY.

(c) THE AFFIRMATIVE DEFENSE SET FORTH IN SUBSECTION {4) OF THIS SECTION SHALL APPLY
TO CIVIL ACTIONS INITIATED UNDER THIS SUBSECTION (5).

(d) SUCH MONEYS, WHEN APPROPRIATED, SHALL BE EXEMPT FROM THE PROVISIONS OF
SECTION 24-75-201.1, COLORADO REVISED STATUTES,

(e) IF AN AWARD IS MADE UNDER THIS SUBSECTION (3), THE CITIZEN FILING THE LAWSUIT
SHALL BE ENTITLED TO REASONABLE ATTORNEY FEES AND COSTS FOR DEFENDING THE INTERESTS
OF THE STATE. NO SUCH AWARD SHALL BE MADE FOR CLAIMS THAT LACKED SUBSTANTIAL
JUSTIFICATION OR WERE INTERPOSED FOR DELAY OR HARASSMENT,
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Balot Title Setting Board

Proposed Initiative 2007-2008 #57°
The title as designated and fixed by the Board is as follows:

An amendment to the Colorado Revised Statutes concerning liability for cnminal
conduct of businesses, and, in connection therewith, extending criminal liability to a
business entity’s directors, officers, and employees and agents who formulate a business’s
policies or supervise employees, if the business fails to perform duties that are required by
law or if management engages in, authorizes, solicits, requests, commands, or knowingly
tolerates the business’s criminal conduct; allowing any Colorado resident to bring an action
for civil damages against a business or its agent for such criminal conduct; requiring that

awards in civil actions be paid to the general fund of the state of Colorado; permitting an
" award of atiorney fees and costs to a citizen who brings a successful civil action; and
allowing persons who disclose to the attorney general all facts known to them conceming a
business’s criminal conduct to use that disclosure as an affirmative defense to criminal or
civil charges.

The ballot title and submission clause as designated and fixed by the Board is as follows:

Shall there be an amendment to the Colorado Revised Statutes concerning liability
for criminal conduct of businesses, and, in connection therewith, extending criminal
Jiability to a business entity's directors, officers, and employees and agents who formulate a
business’s policies or supervise employees, if the business fails to perform duties that are
required by law or if management engages in, authorizes, solicits, requests, commands, or
knowingly tolerates the business’s criminal conduct; allowing any Colorade resident to
bring an action for civil damages against a business or its agent for such criminal conduct;
requiring that awards in civil actions be paid to the general fund of the state of Colorado;
permitting an award of attorney fees and costs to a citizen who brings a successful civil
action; and allowing persons who disclose to the attorney general all facts known to them
concerning a business’s criminal conduct to use that disclosure as an affirmative defense to
criminal or civil charges?

Hearing February 20, 2008:
Single subject approved; staff draft amended; titles sel.
Hearing adjourned 10:19 a.m.

Hearing March 5, 2008:
Motion for Rehearing denied.
Hearing adjourned 12:07 p.m.
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! Unofficially captioned “Crimina) and Civil Liability of Businesses and Individuals for Business Activities” g
legislative staff for tracking purposes. Such caption is not part of the titles set by the Board.
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