
COLORADO SUPREME COURT

STANDING COMMITTEE ON THE RULES OF PROFESSIONAL CONDUCT

Approved Minutes of Meeting of the Full Committee
On April 18, 2008

(Twentieth Meeting of the Full Committee)

The twentieth meeting of the Colorado Supreme Court Standing Committee on the Rules of
Professional Conduct was convened at 9:10 a.m. on Friday, April 18, 2008, by Chair Marcy G. Glenn. 
The meeting was held in the Supreme Court Conference Room on the fifth floor of the Colorado State
Judicial Building.

Present in person at the meeting, in addition to Marcy G. Glenn and Justices Michael L. Bender
and Nathan B. Coats, were Federico C. Alvarez, Nancy L. Cohen, Cynthia F. Covell, Thomas E.
Downey, Jr., John M. Haried, Judge William R. Lucero, Cecil E. Morris, Jr., Judge Ruthanne Polidori,
Henry R. Reeve, Alexander R. Rothrock, Boston H. Stanton, Jr., David W. Stark, Anthony van Westrum,
Judge John R. Webb, and E. Tuck Young.  Excused from attendance were John S. Gleason, David C.
Little, P. Kathleen Lower, Kenneth B. Pennywell, and Eli Wald.  Also absent were Michael H. Berger,
Gary B. Blum, Helen E. Raabe, and Lisa M. Wayne.

I. Meeting Materials; Minutes of November 30, 2007 Meeting.

The Chair had provided a package of materials to the members prior to the meeting date,
including submitted minutes of the nineteenth meeting of the Committee, held on November 30, 2007. 
Those minutes were approved as submitted.

II. No Modification by United States District Court of Administrative Order Adopting Some of
Colorado "Ethics 2000" Rules.

The Chair referred the members to the minutes of the Nineteenth Meeting of the Committee on
November 11, 2007, which outlined the promulgation of Administrative Order 2007-6 by the United
States District Court for the District of Colorado.  Under that order, the District Court adopted most, but
not all, of the Colorado Rules of Professional Conduct as adopted by the Colorado Supreme Court
effective January 1, 2008.  As detailed in the minutes of the Nineteenth Meeting, the District Court's
order raised questions about Rule 1.2(c)—

By excluding the first sentence as well as the second, the District Court seemingly has
precluded any agreement between the lawyer and the client regarding the scope of the
representation, even in a formal representation that does not involve the unbundling of
legal services for a pro se litigant that is contemplated by the second sentence.  While
the second sentence is a Colorado addition to the Model Rules, the first sentence (with
a Colorado addition of the word "objectives") is a Model Rules provision.

—and Rule 4.4(b)—

The discussion revealed that the administrative order is both over- and under-
inclusive.  It is over-inclusive in rejecting Rule 4.4(b) in its entirety, even though FRCP
26(b)(5)(B) applies only to a limited sub-category of inadvertently produced
information; thus, under the District Court's local rules, a lawyer who receives an
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inadvertently-transmitted document outside the discovery process may not invoke Rule
4.4(b).  It is under-inclusive by declining to adopt only Rule 4.4(b) and not also Rule
4.4(c), at least insofar as those Rules apply to documents inadvertently produced in
discovery.

Following the Committee's discussion at its Nineteenth Meeting, the Chair had advised the District
Court of the Committee's concerns.  At this Twentieth Meeting, the Chair reported to the Committee that
she had recently been advised that Administrative Order 2007-6 will stand without change.

III. Amendments to CRCP Rule 265 and CRPC Rules 1.0 and 5.4.

David Stark reported that the amendments to CRCP Rule 265 (professional service companies)
and CRPC Rules 1.0 and 5.4 (definitions and professional independence) — which the Committee had
proposed to the Court in a joint effort with the Court's Standing Committee on the Rules of Civil
Procedure — have been published for public comment by the Court.   The comment period ends July 15,1

2008.

IV. Rule 1.15(i)(6) and Bank Statement Reconciliations.

Alexander Rothrock reported on the matter of Rule 1.15(i)(6).  As detailed in the minutes of the
Nineteenth Meeting of the Committee on November 11, 2007, lawyers have been questioning whether
Rule 1.15(i)(6) permits a lawyer to delegate the task of trust account reconciliation to a non-lawyer. 
Rothrock noted that the prior version of Rule 1.15 had spoken in the passive voice about the
reconciliation process, so that the question of who could, or must, perform the task had been evaded. 
Although the active voice has been used in the current rule, no particular thought had been given to
whether the actor could only be a lawyer or could be another person acting under the lawyer's general
supervisory oversight; read closely, that appears to mandate that a lawyer must conduct the
reconciliation process and cannot delegate the task to a nonlawyer.

Rothrock had proposed one form of amendment at the Nineteenth Meeting.  Under the
Committee's instructions given at that meeting, Rothrock had met with Nancy Cohen and John Gleason,
and as a subcommittee they have proposed that the ability to delegate the task, under a lawyer's general
supervisory obligations that are contained in other Rules, be clarified by amending Rule 1.15(i)(6) as
follows:

Reconciliation of Trust Accounts.  No less than quarterly, a lawyer or a person
authorized by the lawyer shall reconcile the trust account records both as to individual
clients and in the aggregate with the lawyer's trust account bank statement(s).

Rothrock commented that he had recently made a presentation to the Association of Legal
Administrators and had learned there of their significant concern about the current text of the Rule.  The
proposed change, he felt, would resolve a matter that has troubled the legal community.

Nancy Cohen said that the Office of Attorney Regulation Counsel was satisfied with the
proposed amendment because the delegating lawyer will be required to supervise the process under
Rule 5.3.

1. The posting for public comment can be found at http://www.courts.state.co.us/supct/rules/proposedrulechanges/

CRCP_265changesmarked.pdf (for Rule 265) and at http://www.courts.state.co.us/supct/rules/proposedrulechanges/

CRPC_1.0_5.4changesmarked.pdf (for Rules 1.0 and 5.4).
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Upon a motion duly seconded, the Committee adopted the proposal to amend Rule l.15(i)(6) as
described by Rothrock.

[As outlined in the minutes that follow regarding the discussion of Rule 1.5(b), the Committee
considered, during that discussion, how the proposed changes to Rule 1.15(i)(6) and Rule 1.5(b), as well
as some technical changes, might be presented to the Court for adoption.]

V. Rule 1.5(b) and Modification of Fees in Existing Representation.

The Chair directed the Committee to the memorandum she had provided to them, in the packet
of materials for the meeting, outlining concerns that have been expressed about the second sentence of
new Rule 1.5(b).  (The text of that memorandum is attached to these minutes as Attachment I.)

The new provision reads—

(b) When the lawyer has not regularly represented the client, the basis or rate
of the fee and expenses shall be communicated to the client, in writing, before or
within a reasonable time after commencing the representation.  Except as provided
in a written fee agreement, any material changes to the basis or rate of the fee or
expenses are subject to the provisions of Rule 1.8(a).

The Chair commented that the Committee had thought it was being "helpful" to clients when
it added the second sentence but that the addition has caused much confusion for lawyers.  She added
that the memorandum she had provided lays out a number of the concerns that she has heard expressed
and that there may be other concerns as well.

The Chair asked the Committee whether it wished to deal with the details of the issues at this
meeting or refer the issues to an ad hoc subcommittee for an initial consideration.  The Committee
agreed that subcommittee consideration would be useful.  Alexander Rothrock agreed to chair that
subcommittee, and the other members were invited to join that subcommittee.

A member commented that she hoped these issues could be resolve quickly, for she knew they
were of real concern to lawyers.

The Chair asked that the subcommittee return with a recommendation to the whole Committee
at its next meeting.  She added that she expected that the Office of Attorney Regulation Counsel would
have a number of technical changes — she referred to "punctuation" as examples — to propose to other
provisions in the Rules and thought all such changes, including those to be proposed to Rule 1.5(b),
could be presented to the Court in a single package.

The Chair inquired of the attending justices whether they would prefer to see the changes that
have already been proposed to Rule 1.15(i)(6) now, with other proposed changes to follow later, or to
receive a single proposal encompassing all that the Committee determines are appropriate in these first
months following adoption of the new Rules.  Justice Bender responded that he thought it would be
easiest for the Court to deal with a single package of proposals rather than to receive two or more sets
over a period of time.

Summarizing, the Chair said that she would ask the Office of Attorney Regulation Counsel to
circulate a memorandum identifying the changes that it would like to have considered, with a view
toward the Committee having an electronic "virtual meeting" to approve those changes so that they and
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the Rule 1.15(i)(6) change could be presented to the Court.  Proposed changes to Rule 1.5(b) would
follow at a later date.

VI. ABA Proposal to Amend Rule 3.8 Regarding Prosecutorial Discovery of Exonerating Evidence.

Judge John Webb reported to the Committee that the American Bar Association has adopted an
amendment to Rule 3.8 regarding a prosecutor's duties upon learning of "new, credible and material
evidence creating a reasonable likelihood that a convicted defendant did not commit an offense of which
the defendant was convicted."  The ABA adopted the amendment at its midwinter meeting in
February 2008, with input from the National Association of District Attorneys.  The Department of
Justice, he noted, had opposed the amendment.

Judge Webb said that his own, unscientific survey had revealed strong opposition from one
prosecutor and concern about difficulties in application of the revised rule from another prosecutor.  He
proposed that the Committee appoint an ad hoc subcommittee to consider whether the Committee should
recommend the ABA's amendment to our Court.  He added that the issues involved do not seem to
implicate the value of uniformity in the Rules among the various states.

The Committee approved the formation of the subcommittee, with Judge Webb to be its chair.

VII. Continuing Education about Ethics 2000 Rules.

Judge Ruthanne Polidori recounted a gory tale of a harddrive crash that had taken with it a good
deal of her detailed knowledge about the efforts that have already taken place in Colorado to educate
the practicing bar about the new Ethics Rules, as the Court adopted them effective January 1, 2008. 
Accordingly, she said, she was unable to provide the Committee with an update on those activities.

A member commented that the practicing bar still has a lot of questions about the new Rules,
as the concerns about Rule 1.5(b) discussed earlier in the meeting indicated.  The apparent need to
"hassle" long-time clients about regular fee increases, because of Rule 1.5(b), is one example of the
concerns and confusions that the new Rules can raise with clients.  But this member also found himself
unable to answer other questions that lawyers had put to him about some of the new Rules.

Judge Polidori suggested that the Committee compile a list of "frequently asked questions" and
their answers that could be provided to speakers for use in future CLE presentations.  The Chair
responded that the Committee should probably not embark on that effort until it has completed its own
examination of issues such as Rule 1.5(b).  But the judge said she was thinking not of Rule 1.5(b) and
Rule 1.15(i)(6), which remain open items for resolution, but other questions that appear to be arising
among lawyers.  In reply to the Chair's comment that she was not aware of many other concerns, a
member said he receives many inquiries about advance waivers of conflicts of interest.  Another member
said a number of practical issues have been raised during his presentations to groups of legal
administrators; he said he would gather them and bring them to the Committee for discussion.  The Chair
suggested that the Committee could work with the Colorado Bar Association Ethics Committee's "hot
line" to see what kinds of issues are being frequently raised through that portal.  Perhaps a further article,
dealing with these issues, could be placed in The Colorado Lawyer.  Another member thought that was
a good idea, noting that these are largely not new problems but "more of the same" that are perennially
raised by lawyers.  But the member who spoke about the issues raised by the legal administrators
wondered what could be said in an article before we ourselves know the issues.  Another member noted
that lawyers are raising questions about the breadth of Rule 1.16 and "permissive withdrawal."
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The discussion concluded with the formation of an ad hoc subcommittee, to be co-chaired by
the Chair and Alec Rothrock, to coordinate efforts with the Colorado Bar Association Ethics Committee
in developing an article on these kinds of issues.

VIII. Closed Client Files.

Alexander Rothrock reported that the Colorado Bar Association Ethics Committee is presently
considering proposing an amendment to the Rules regarding the handling of "closed client files" — the
files lawyers have accumulated on representations that have been concluded or otherwise terminated.

Rothrock noted that issues relating to those files come up constantly for lawyers and are without
clear answer in the Rules.  There is, he noted, an article on the subject in a 1989 issue of The Colorado
Lawyer but little, if any, other guidance.  The Ethics Committee hopes to be able to provide that
guidance in the form of a new Rule on the matter.  Rothrock said he expected the proposal to be
presented within the next five years (the secretary assumes he was exaggerating for effect and that a
more realistic timeline would be two or three years).

IX. Retroactive Application of Ethics 2000 Rules.

The Chair turned to the question of whether the new Rules are to be applied retroactively.  For
example, do the refined requirements of the conflicts provisions for client waivers of conflicts of interest
to be confirmed in writing apply to waivers given before January 1, 2008, in matters that continue to
present the conflicts covered by those waivers?

A member commented that she was aware of an arbitrator's ruling that the new Rule did apply
to an existing waiver, requiring it now to be confirmed in writing.

The Chair pointed out that the issue of retroactivity is "a question of law" but added that it would
not be the first example of questions of law that are dealt with or resolved in the Rules themselves.

It was noted that the Office of Attorney Regulation Counsel has not faced difficulties regarding
the retroactive application of the new Rules.  It has looked to the date of the conduct in question — if
the conduct occurred before January 1, 2008, the waiver standard in effect under the pre-existing Rules
has been applied.  But it was admitted that it is not clear whether the new Rules' requirements regarding
written waivers should apply to conduct occurring in 2008 that involves conflicts of interest as to which
oral waivers had been given before 2008.  Given that most conflicts issues "are pretty discrete," the
question of conflicts-and-consents spanning the effective date of the new Rules simply has not been seen
in practice.

It was suggested that the American Bar Association's Center for Professional Responsibility
might have some learning about retroactivity that the Committee could tap.

A member said he had researched some aspects of the retroactivity issue years ago.  His
recollection was that he had found a handful of cases indicating the guiding principles were those that
governed the retroactive application of statutory changes, with a presumption that changes were to be
applied prospectively only.  The member spoke of a case arising under the Illinois ethics rules and
involving a noncompetition agreement in a law firm partnership agreement that had been permitted
under the rules when adopted but which would be proscribed under amended rules.  His recollection was
that, in a civil case seeking application of the noncompetition agreement, the Illinois supreme court had
applied the new proscription and voided that agreement.
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This general issue of retroactivity was assigned to an ad hoc subcommittee to be chaired by
Alexander Rothrock.

X. Adjournment; Next Scheduled Meeting.

The meeting adjourned at approximately 12:00 p.m.  The next scheduled meeting of the
Committee will be on Thursday, July 17, 2008, beginning at 9:00 a.m., in the Supreme Court Conference
Room.

RESPECTFULLY SUBMITTED,

Anthony van Westrum, Secretary

[These minutes are as approved by the Committee at its meeting on August 21, 2008.]
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Attachment I
To Minutes of Twentieth Meeting

On April 18, 2008.

MEMORANDUM

April 14, 2008

TO: CRPC Standing Committee

FROM: Marcy Glenn

RE: Rule 1.15(b)

Background

A number of lawyers, both on and off the Standing Committee, have voiced concerns about the second
sentence of CRPC 1.5(b), bolded below:

(b) When the lawyer has not regularly represented the client, the basis or rate of the fee
and expenses shall be communicated to the client, in writing, before or within a reasonable time
after commencing the representation.  Except as provided in a written fee agreement, any
material changes to the basis or rate of the fee or expenses are subject to the provisions of Rule
1.8(a).

The ABA Model Rule counterpart to the bolded sentence states:  "Any changes in the basis or rate of
the fee or expenses shall also be communicated to the client."  Thus, the Colorado rule differs from the
ABA rule in three respects:  (1) the Colorado rule applies to only "material changes" to the fee, while
the ABA rule applies to "[a]ny changes"; (2) the Colorado rule requires material changes to conform to
CRPC 1.8(a), governing business transactions with clients, while the ABA rule requires only that the
lawyer "communicate[ ]" the change to the client; and (3) the Colorado rule, but not the ABA rule,
allows a "written fee agreement" to preempt the rule's requirements.  If applicable, CRPC 1.8(a), in turn,
requires an attorney-client transaction and its terms to be fair and reasonable to the client and fully
disclosed in a reasonably understandable fashion, requires the lawyer to advise the client in writing of
the desirability of seeking the advice of independent legal counsel and to give the client a reasonable
opportunity to do so, and requires the client's informed consent in a signed writing to the essential terms
of the transaction.

Comment [3A] CRPC 1.5, which is unique to Colorado, reads:

[3A] For purposes of Paragraph (b), a material change to the basis or rate of the fee is
one that is reasonably likely to increase the amount payable by the client or which otherwise
makes more burdensome the original financial obligations of the client.  When a change in the
basis or rate of the fee or expenses is reasonably likely to benefit the client, such as a reduction
in the hourly rate or a cap on the fees or expenses that did not previously exist, the change is not
material for these purposes and compliance with Rule 1.8(a) is not required.
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Issues

These are some of the issues raised concerning the meaning and wisdom of the bolded sentence in CRPC
1.5(b):

1. Many firms, large and small, are apparently confused about whether they comply with
CRPC 1.5(b) if their engagement letters advise clients that their rates are adjusted periodically.  Typical
language might be:  "These rates are adjusted at least annually, usually on January 1.  Services
performed after the effective date of the new rates will be charged at the new applicable rates."

2. If the answer to the first question is "yes" — that language similar to that quoted above
does permit a subsequent increase in fees without triggering the requirements of CRPC 1.8(a) — and
if firms regularly include such language in their engagement letters, does the bolded sentence provide
much actual protection to clients? Is it worth having if as a practical matter it will not provide clients
with the protections of CRPC 1.8(a)?

3. Does CRPC 1.5(a), which prohibits an unreasonable fee, already adequately protect
clients from unreasonable fee increases? If yes, is it worth having the bolded sentence in CRPC 1.5(b)?

4. Does the Court intend the comment to mean what it says — that every increase in a fee
is material, no matter how small?

5. The use of the phrase "written fee agreement" in the bolded sentence of the rule seems
wrong when the rule does not require a "fee agreement" in the first instance.  It requires only a
communication setting forth the basis or rate of the fee, and even that is required only for new clients.

6. Does the bolded sentence in the rule apply retroactively? In other words, if the
engagement began years ago, must the lawyer now send a new engagement letter explaining that fees
will be adjusted periodically (or must the lawyer comply with Rule 1.8(a) every time it increases its
fees)?

As an aside, the retroactivity issue raised in paragraph 6 above arises in other contexts, too.  Perhaps
most prevalent, the new rules require all conflict consents to be confirmed in writing.  See CRPC
1.7(b)(4); 1.9(a).  Does the "confirmed in writing" requirement apply to an ongoing engagement that
began before the rules took effect, when there was only an oral consent requirement? Must the lawyer
go back and confirm that earlier oral consent in writing?
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COLORADO SUPREME COURT

STANDING COMMITTEE ON THE RULES OF PROFESSIONAL CONDUCT

Approved Minutes of Meeting of the Full Committee
On August 21, 2008

(Twenty-First Meeting of the Full Committee)

The twenty-first meeting of the Colorado Supreme Court Standing Committee on the Rules of
Professional Conduct was convened at 9:00 a.m. on Thursday, August 21, 2008, by Chair Marcy G.
Glenn.  The meeting was held in the Supreme Court Conference Room on the fifth floor of the Colorado
State Judicial Building.

Present in person at the meeting, in addition to Marcy G. Glenn and Justices Michael L. Bender
and Nathan B. Coats, were Michael H. Berger, Nancy L. Cohen, Cynthia F. Covell, Thomas E. Downey,
Jr., John S. Gleason, John M. Haried, David C. Little, Judge William R. Lucero, Cecil E. Morris, Jr.,
Kenneth B. Pennywell, Judge Ruthanne Polidori, Helen E. Raabe, Henry R. Reeve, Alexander R.
Rothrock, David W. Stark, Anthony van Westrum, Eli Wald, Judge John R. Webb, and E. Tuck Young. 
Lisa M. Wayne attended a portion of the meeting by telephone.   Excused from attendance were Federico
C. Alvarez, Gary B. Blum, and Boston H. Stanton, Jr.2

I. Meeting Materials; Minutes of April 18, 2008 Meeting.

The Chair had provided a package of materials to the members prior to the meeting date,
including submitted minutes of the twentieth meeting of the Committee, held on April 18, 2008.  Those
minutes were approved as submitted.

II. Consideration of "Housekeeping Amendments" to Rules as Adopted January 1, 2008.

Among the materials provided to the members for the meeting was a report from a housekeeping
subcommittee, composed of John Gleason and Alexander Rothrock, which proposed that the Committee
recommend to the Court several minor, "housekeeping" amendments to the Rules of Professional
Conduct as they became effective January 1, 2008.  The Committee considered the subcommittee's
proposals, and some other housekeeping proposals, in turn.

A. Proposal for Amendment of Rule 1.6(b)(2).

The housekeeping subcommittee proposed that Rule 1.6(b)(2) be amended to cure a perceived
overuse of the word "reveal":  The Rule currently reads (emphasis added)—

(b) A lawyer may reveal information relating to the representation of a client to the
extent the lawyer reasonably believes necessary:

(1) . . . .

(2) to reveal the client's intention to commit a crime and the information necessary
to prevent a crime.

2. The appointments of Neeti Pawar and Marcus L. Squarrell to the Committee for terms expiring June 30, 2011,

had not been announced by the Court at the time of the meeting.
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Noting that the existing wording follows that contained in the American Bar Association Ethics 2000
text, the Committee determined not to recommend to the Court that the existing wording be amended.

B. Proposal for Amendment of Rule 1.15(d)(2).

The housekeeping subcommittee suggested that lawyers be permitted to designate their business
accounts as "operating accounts"; presently, those accounts must be designated either as "professional
accounts" or "office accounts."  Rule 1.15(d)(2) would read as follows with that change:

(d) Every lawyer in private practice in this state shall maintain . . .:

(1)  . . .

(2) A business account or accounts into which all funds received for professional
services shall be deposited.  All business accounts, as well as all deposit slips and all
checks drawn thereon, shall be prominently designated as a "professional account," or
an "office account," "or an operating account".

The Committee approved this proposal.

C. Proposal for Amendment of Rule 1.15(k).

The housekeeping subcommittee noted that existing Rule 1.15(k) mandates that the bookkeeping
records required by Rule 1.15 must be located at the law firm's "principal Colorado office."  The
provision currently reads (emphasis added)—

(k) The financial books and other records required by this Rule shall be maintained
in accordance with one or more of the following recognized accounting methods:  the
accrual method, the cash basis method, and the income tax method.  All such accounting
methods shall be consistently applied.  Bookkeeping records may be maintained by
computer provided they otherwise comply with this Rule and provided further that
printed copies can be made on demand in accordance with this Rule.  They shall be
located at the principal Colorado office of each lawyer, partnership, professional
corporation, or limited liability corporation.

The subcommittee proposed that the provision be modified to permit off-site storage of those records.

A member of the Committee suggested that this change be effected by deleting the entire last
sentence of the provision while retaining the requirement that printed copies of the records be producible
on demand.

But further discussion revealed other problems with Rule 1.15(k), such as  confusion between
the phrase  "financial books and other records required by this Rule" and the phrase "bookkeeping
records" and questions about the antecedent for the pronoun "they" in the last sentence of the provision. 
The members were also reminded that the Ethics Committee of the Colorado Bar Association had
recently considered additions to Rule 1.15 to deal with closed client files, additions that were likely soon
to be formally submitted to this Standing Committee by the Colorado Bar Association.  The Committee
decided to form a subcommittee to consider Rule 1.15 in more depth, and Rothrock agreed to chair that
subcommittee.
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D. Proposal for Correction of Comment [5] to Rule 1.17.

The housekeeping subcommittee noted that the cross-reference to Rule 1.5(e) that is presently
found at the end of the second sentence of Comment [5] to Rule 1.17 should actually be to Rule 1.5(d). 
The comment discusses limitations on a lawyer's sale of an "area of practice" and clarifies that a lawyer
who has sold an area of practice may not thereafter assume some responsibility for a matter undertaken
within that area of practice and divide the resulting fees with another lawyer as would otherwise be
permitted under Rule 1.5.  The provision within Rule 1.5 that deals with fee division is Rule 1.5(d), not
Rule 1.5(e) as currently cited in Comment [5].

The Committee approved the proposal.

E. Proposal for Correction of Comment [8] to Rule 7.2.

The housekeeping subcommittee pointed out that the fourth sentence of Comment [8] to Rule 7.2
improperly cites Rule 1.5(e), rather than Rule 1.5(d), as the provision permitting fee divisions when
lawyers share joint responsibility for client representations or divide responsibilities for the
representation between them.

The Committee approved the proposal.

F. Proposal for Amendment of Comment [7] to Rule 1.5.

The Chair informed the Committee that a Pennsylvania lawyer has suggested altering the
penultimate sentence of Comment [7] to Rule 1.5 — which is taken from the ABA Ethics 2000 text —
to correct a perceived error in its grammar.  The suggested change is as follows:

A lawyer should only refer a matter only to a lawyer whom who the referring lawyer
reasonably believes is competent to handle the matter.  See Rule 1.1.

The Committee approved the proposal.

G. Proposal for Caption for Comment [16] to Rule 1.5.

A member noted that Comment [16] to Rule 1.5 does not bear a caption.  His motion to add one
paralleling that found before Comment [12] — which reads, "Rule 1.5(f) Does Not Prohibit Lump-sum
Fees or Flat Fees" — and referring to retainers died for lack of a second.

H. Proposal for Amendment of Comment [9] to Rule 5.7.

The Chair noted that a comma appears to be missing in the list of examples of "law-related
services" contained in the second sentence of Comment [9] to Rule 5.7 as found in the Colorado Rules. 
The Colorado provision refers to "accounting trust services" as if to a single type of service; the ABA
Ethics 2000 text divides the phase into two kinds of services by placing a comma after the word
"accounting."  She proposed that the Committee recommend to the Court that the missing comma be
inserted.

The Committee approved the Chair's proposal.

3aihz022309 - All SCSCRPC minutes, Vol. 2.wpd Combined M inutes Page 11



III. Processing Changes That Are Proposed by the Committee.

The Chair noted that the Committee had, at its April 18, 2008 meeting, proposed a modification
to Rule 1.15(i)(6) that would permit reconciliation of COLTAF and other trust accounts by nonlawyers
acting under a  lawyer's direction.  She expressed her desire that this proposal, those approved by the
Committee at this meeting, and others that the Committee might hereafter make for changes in the Rules
formally proceed to the Court as proposals made by this Committee and not merely as proposals
emanating from the Office of Attorney Regulation Counsel as results of its own activities.

A member added that the Committee should ensure that there is a centralized and organized
process for reporting to the bar the changes that are made to the Rules as they are adopted.  This
member's preference was that changes be adopted in bundles, rather than issued piecemeal, so that the
bar would be more likely to focus on and absorb them rather than lose sight of them in their multiplicity.

In response to that comment, the Chair noted the tension between grouping Rule changes in a
manner to command attention and not unduly delaying important changes until some sufficient quantity
had been proposed.

Justice Bender responded to a question from the Chair by saying there were no other changes
to the Rules pending before the Court.  He expected to raise with the Court, at its conference in
September, these that the Committee considered this day, but he noted that all of the recent deadlines
for processing changes and getting them into the rules publications had passed.

John Gleason noted that the website maintained by the Office of Attorney Regulation Counsel
posts the Rules changes.  But another member commented that the bar is not likely to check the OARC
website as much as might be warranted.

IV. ABA Proposal to Amend Rule 3.8 Regarding Prosecutorial Discovery of Exonerating Evidence.

At the meeting of the Committee on April 18, 2008, Judge John Webb had reported to the
Committee that the American Bar Association has adopted an amendment to Rule 3.8 regarding a
prosecutor's duties upon learning of "new, credible and material evidence creating a reasonable
likelihood that a convicted defendant did not commit an offense of which the defendant was convicted." 
Judge Webb had also reported that he had detected opposition to the ABA proposal, and the Committee
had determined to form a subcommittee to consider the matter further, chaired by Judge Webb.

Judge Webb now reported that the subcommittee's initial discussions indicated a consensus that
the ABA might have rushed the Rule 3.8 changes through without sufficient consideration.  Among the
ideas considered by the subcommittee was the expansion of the rule to include within its scope
nonprosecuting government lawyers as well as prosecutors.  Judge Webb noted that Jeffrey S. Pagliuca
has participated on the subcommittee to provide a defense lawyer's perspective.  The judge expected to
provide a fuller report to the Committee at its next meeting.

V. Retroactive Application of the Ethics Rules.

The Chair reminded the Committee that it had, at its April 18, 2008 meeting, appointed a
subcommittee to consider the issue of retroactive application of the changes contained in the Ethics 2000
Rules that were adopted by the Court at the beginning of 2008.  The chair of that subcommittee,
Alexander Rothrock, had provided a written report that had been included in the materials provided to
the members prior to this meeting, a copy of which is attached to these minutes as Attachment I.
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Rothrock explained that the question of retroactively had been raised in the context of the
addition to Rule 1.5(b) of the sentence reading, "Except as provided in a written fee agreement, any
material changes to the basis or rate of the fee or expenses are subject to the provisions of Rule 1.8(a)." 
Similarly, it has been asked whether the requirement of revised Rule 1.7 — that consents to conflicts
be confirmed "in writing" — applies to a conflict arising after the adoption of the Ethics 2000 Rules but
for which oral consent was given prior to their adoption.

The retroactivity subcommittee, composed of Rothrock, Federico A. Alvarez, and Boston H.
Stanton, Jr., found little authority on the general question of whether changes to the Rules are to be
applied retroactively or only prospectively.  They spotted, in Paragraph [19] of the Preamble, text carried
over from the 1993 "Kutak" version of the Rules stating that "The Rules presuppose that disciplinary
assessment of a lawyer's conduct will be made on the basis of the facts and circumstances as they existed
at the time of the conduct in question and in recognition of the fact that a lawyer often has to act upon
uncertain or incomplete evidence of the situation."  Although the subcommittee had doubts about the
intended meaning of this sentence, they took it as some indication that the Rules are to be applied only
prospectively, as it suggests that discipline is to take into account not only the factual context of the
lawyer's conduct but also the content of the Rules in effect at the time that conduct occurred.

Rothrock noted that a Massachusetts court has construed the corresponding sentence in the
preamble to the Massachusetts version of the Rules to mean that the Rules are to be applied only
prospectively.   As indicated in the attached report from the subcommittee, courts in New Jersey and3

Washington have concluded that their rules of professional conduct are to be applied only prospectively,
without reference to that sentence.

Rothrock noted that a conclusion that changes in the Rules are to be applied only prospectively
is consistent with general case law considering the applicability of statutory changes, the presumption
being that they are to be applied prospectively.  It is consistent, too, with the Legislature's general guide,
found in C.R.S. § 2-4-202 among the statutes governing statutory construction, that a statute is
"presumed to be prospective in its operation."

As further evidence of prospectivity for the Rules, Rothrock pointed out that, in disciplinary
cases considered by the Colorado Supreme Court after the "Kutak" Rules became effective on January 1,
1993 but involving conduct occurring before that date, the Court applied the rules in effect at the time
of the subject conduct.  And, in a case involving conduct that spanned the effective date of the Kutak
Rules, the Court applied the respective versions of the Rules to the respective periods of conduct.

Rothrock referred to two Illinois cases in which the appellate courts refused to enforce contracts
that violated public policy that was expressed in changes to the rules of professional conduct adopted
after the contracts were entered into — one case involving a lawyer's noncompetition agreement and the
other involving fee splitting.  The courts refused to enforce the contracts, concluding that the modified
rules were just new expressions of pre-existing public policies.  Rothrock suggested that these two cases
can be reconciled with prospectivity by considering them not as disciplining the lawyers for entering into
the agreements but only as precluding enforcement of the agreements as written.

Another case evidencing that the Rules are to be applied only prospectively is the Sather  case,4

in which the Colorado  Supreme Court chose not to discipline the lawyer for what it concluded in that

3. In re Estate of Southwick, 850 N.E.2d 604 (Mass.App. 2006).

4. In re Sather, 3 P.3d 403 (Colo. 2000)
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case was mishandling of a "nonrefundable retainer," concluding, "Because we have not previously made
clear an attorney's obligation to deposit all forms of advance fees into trust accounts or explained the
prohibition against "non-refundable" fees, we do not sanction Sather for violating these rules."5

A member commented that the Office of Attorney Regulation appears to have reached the same
conclusion as has Rothrock's subcommittee — that the Rules are for prospective, not retroactive,
application.  In particular, it was noted that, in conflicts cases, the OARC applies the conflicts rule that
was in effect at the time the consent to the conflict was given.

Another member, however, questioned this conclusion regarding conflicts.  He asked why an
oral consent given in 2007 should have continuing vitality after the amendment of Rule 1.7 to require
written confirmation.  It was, he said, a question that deserved discussion.

But that viewpoint was roundly criticized by the other members.  It was pointed out as an
analogy that the modification of Rule 1.5(b) in 2000 to require that the basis or rate of fees and expenses
be communicated to the client in writing was not imposed upon representations begun before the
effective date of that requirement.  And it was noted that a client's actual awareness that he had
consented to a conflict, or that he had accepted the method by which his legal fees were to be
determined, once deemed sufficient even though not stated in writing, would not be diminished merely
because a requirement for a writing had subsequently been added to the Rules.

A member who represents a large organization that is regularly asked to consent to conflicts said
she does not expect that lawyers will approach her now for written confirmation of conflicts waivers the
organization had previously granted.

A member asked what the Committee should do with the conclusion it has apparently reached,
that Rothrock's subcommittee is correct in its views that the Rules are to be applied only prospectively. 
Alluding to the previous discussion about the location of records under Rule 1.15(k), another member
responded that we might tuck this work product in David Little's garage.  But another member more
usefully suggested that Rothrock should present these conclusions about prospectivity in The Colorado
Lawyer.

VI. FAQs.

The Chair and Alexander Rothrock told the Committee that they had discussed a process for
providing answers to "frequently asked questions" or "FAQs" raised by the bar about the revised Rules,
much as software suppliers provide answers to their users' FAQs — they thought that The Colorado
Lawyer might be a suitable vehicle for that exercise, were it justified by the number of issues that could
be discussed as FAQs.

To examine the need, they had surveyed members of the Colorado Bar Association Ethics
Committee's "call-in committee," which is established to provide rapid answers to lawyers' ethics
questions.  But, apart from the frequently raised questions about whether fee increases for existing
clients required Rule 1.8 treatment as suggested by the last sentence of Rule 1.5(b) and its
Comment [3A],  they found that, at least so far, there are not enough frequently asked questions — either6

5. Id. at 415

6. See the subsequent discussion of this topic in Part VII of these minutes.
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about the newly-adopted Rules or about the rules of professional conduct in general including provisions
carried over from the "Kutak Rules" — to justify establishment of an organized structure for answers.

In answer to a member's question, the Chair said they had in mind not a formal activity of the
Committee under the Court's auspices but, rather, something more informal undertaken by individuals,
perhaps as an extension of the roles members of the Committee have played to date in serving as a
resource to continuing legal education efforts within the bar.  But, again, she noted that there does not
yet appear to be a sufficient mass of questions to justify further action at this time.

[At this time, Lisa Wayne withdrew from telephonic participation in the meeting.]

VII. Fee Increases and Rules 1.5(b) and 1.8.

Alexander Rothrock (who obviously had been busy on the Committee's behalf since its April
meeting) referred the Committee to a report dealing with questions raised within the bar regarding the
new, last sentence of Rule 1.5(b) and new Comment [3A] to that Rule.  A copy of the report had been
included with the materials provided to the members for the meeting, and a copy of the report is attached
to these minutes as Attachment II.

These questions had first been raised with the Committee by way of a memorandum from the
Chair to the Committee that was considered at the April 18, 2008 meeting and is attached to the minutes
of that meeting.  Rothrock's subcommittee was formed at that meeting and consisted of himself, Federico
A. Alvarez, Michael H. Berger, Nancy L. Cohen, Thomas E. Downey, Jr., and David W. Stark.

The questions arise from the second sentence of Rule 1.5(b), which was added by the Committee
when it proposed the adoption of modified ABA Ethics 2000 Rules to the Court.  The  entire provision
reads—

(b) When the lawyer has not regularly represented the client, the basis or rate
of the fee and expenses shall be communicated to the client, in writing, before or
within a reasonable time after commencing the representation.  Except as provided
in a written fee agreement, any material changes to the basis or rate of the fee or
expenses are subject to the provisions of Rule 1.8(a).

Rothrock noted that there is confusion about whether the exception stated at the beginning of the second
sentence really means what it says — that a written fee agreement can provide for future, material
changes in the basis or rate of fees or expenses, without compliance with the strictures of  Rule 1.8(a)
governing a lawyer's business dealings with clients when the basis or rate is actually changed.  There is
also concern that, despite the use of the word "material" in the Rule, the distinction made in
Comment [3A] between decreases and increases in the basis or rate of fee means that any increase,
however small, engages the requirements of Rule 1.8(a).  [The memorandum that the Chair provided to
the Committee for the April 18, 2008 meeting provides a more complete review of the issues raised by
Rule 1.5(b).]

Rothrock pointed out that, by common law, the initial fee communication contemplated by the
first sentence of Rule 1.5(b), and indeed most initial engagement agreements, are exceptions to the
Rule 1.8 requirements for a lawyer's business dealings with a client.  In fact, it could not be otherwise,
since, if the client needed another lawyer to look over the terms of the engagement, she would need yet
a third lawyer to look over the terms of that second lawyer's engagement for that task, and so on. 
(Rothrock alluded to unusual features, such as the client's grant of a security interest in her assets to
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secure payment of the lawyer's fees, that might implicate the Rule 1.8 business-dealings limitations  even7

in the case of an initial engagement agreement).

Yet, he noted, other jurisdictions have frequently held that mid-stream alterations in the terms
of the engagement, including fee increases, are subject to Rule 1.8 because the lawyer has become a
fiduciary by that time and is not merely a person who is negotiating as an arms'-length party for an
engagement that has not yet been put in place to create the lawyer-client relationship.  He pointed in
particular to an opinion of the Chicago Bar Association issued in the 1960s, before the existence of
Rule 1.8, to the effect that mid-stream fee increases were presumptively fraudulent.

In this context, Rothrock recalled, the Committee had sought by its Comment [3A] to provide
some guidance to the Colorado lawyer.  But, as indicated by the Chair's April memorandum, our effort
has led to confusion.

The subcommittee proposed changing the second sentence of Rule 1.5(b) into two sentences
reading as follows:

Whether or not the lawyer has regularly represented the client, a lawyer shall
comply with the provisions of Rule 1.8(a) in the event of a change to the basis or
rate of the fee.  However, a lawyer is not required to comply with the provisions of
Rule 1.8(a) if (1) the lawyer has informed the client of the potential change, in
writing, before or within a reasonable time after commencing the representation, or
(2) the lawyer and the client have agreed to periodic changes in the rate of an hourly
fee through a course of dealing not governed by, or inconsistent with, a written fee
agreement or confirmatory writing.

And Comment [3A] would read as follows:

[3A] For purposes of Paragraph (b), a change in the basis of the fee is one that
changes the structure of the fee agreement, such as a change from an hourly fee
representation to a contingent fee or flat fee representation.  A change in the rate of
the fee is one that changes the method of calculating the fee based on an existing
fee structure, such as a rate increase in an hourly fee representation.  If the lawyer’s
fee agreement with the client permits the lawyer to increase the rate of the fee from
time to time, the lawyer is not required to comply with Rule 1.8(a).  Even if a
lawyer in this situation is not required to comply with Rule 1.8(a), the lawyer is
required to comply with Paragraph (a) of Rule 1.5, which prohibits a lawyer from
making an agreement for, charging, or collecting an unreasonable fee.  When a
change in the basis or rate of the fee or expenses is reasonably likely to benefit the
client, such as a reduction in the hourly rate or a cap on the fees or expenses that did
not previously exist, Rule 1.8(a) is inapplicable.

Rothrock commented that the opening clause — "Whether or not the lawyer has regularly
represented the client" — announces that these provisions are broader in scope than the first sentence
of Rule 1.5(b), which by its terms applies only if the lawyer has not regularly represented the client;  the8

7. Among other requirements, Rule 1.8(a) requires that the client be "advised in writing of the desirability of

seeking and [be] given a reasonable opportunity to seek the advice of independent legal counsel on the transaction"

between the client and the lawyer.

8. Note that the exception for a regular representation of a client, which the first sentence carves out of the general

requirement that the lawyer provide a written communication to each client of the rate or basis of his fee, logically cannot

apply to any client for whom the first representation is undertaken after the 2000 adoption of the written communication

requirement.
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principles governing changes in the basis or rate of fee apply even for "regular clients" whose fee
arrangements were not initially communicated in writing.

Rothrock explained that there is a distinction between the "basis of the fee" — whether it is to
be contingent on an outcome or is flat, hourly, or some combination of bases — and the "rate of the fee"
— $X per hour, or Y% of the  recovery, for example.

Rothrock said the proposal provides three exceptions to the application of Rule 1.8(a) to
proposed changes to the basis or rate of fee.  Those exceptions are as follows:

1. Clause (1):  Changes in the rate of fee that accord with notice (which the proposal terms
'informing the client') of the potential for such changes that is given to the client "before
or within a reasonable time after commencing the representation".  The proposal does
not permit a lawyer to reserve a right to change the basis for the fee without complying
with Rule 1.8(a).  The proposal imposes no limitation based on the materiality or
immateriality of the a change in the rate, although, of course, the resulting fee must be
reasonable under Rule 1.5(a)'s stricture.  The proposal requires that the notice of the
potential for changes in the rate must be given in writing; this is, Rothrock said, a
convergence of contract law and ethics rule.  If the lawyer has communicated only a
fixed rate and has not provided for the possibility of changes in that rate "before or
within a reasonable time after commencing the representation," he will not be able to
fit a subsequent rate change into this exceptions to Rule 1.8(a) so as to effect a unilateral
rate change.

2. Clause (2):  Course-of-dealing changes.  Rothrock characterized Clause (2) of the
proposal as contemplating the situation where the lawyer and the client have "been
together for so long they cannot remember where the formal fee communication is or
even if there ever was one," but the lawyer has changed the rate from time to time and
the client has paid the bills reflecting the increases.  As indicated in Clause (2), such a
course of dealing could also supplant a contrary fee agreement or contrary written
communication given pursuant to the first sentence of Rule 1.5(b).

3. Implicit exception:  Changes that benefit the client.  A fee decrease, a fee cap, or another
change in the basis or rate of fee that only benefits, and does not disadvantage, the client
— such as a fee cap put in place by the lawyer, after a representation is underway, for
the benefit of a client who is struggling to pay the fees — may be effected without
compliance with Rule 1.8(a).

Rothrock said the subcommittee completely revised Comment [3A].  As revised, it  explains the
difference between the basis and the rate of fee and then provides examples of the changes that may be
made under the exceptions set forth in Rule 1.5(b) without compliance with Rule 1.8(a).

A member's question led to a wide-ranging discussion of the interplay between this proposal and
Rule 1.8(a), what kinds of changes can occur and what ones typically occur, and what theory supports
these provisions.  It was explained that the initial fee arrangement or engagement agreement between
the lawyer and her client for the representation is deemed to be bargained for by parties acting at arms'
length but that, after that arrangement or agreement is established, the lawyer is deemed to be a fiduciary
to the client and, therefore, is unable to act further to change the relationship except as is permitted under
the strictures of Rule 1.8(a) or the exceptions established here in Rule 1.5(b).  Yet, a member noted, the
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first sentence of Colorado's version of Rule 1.5(b) already differs from the ABA Ethics 2000 text,  and9

he wondered why there was any need to deal with changes in the rate of fees.  Another member replied
that there are, in practice, not only switches from time-based fees to contingent fees, as when the client
finds that she cannot keep up with the billings — these changes in the basis of computation must be
made in compliance with Rule 1.8(a) — but also changes in the rates of fees; and it is appropriate to
allow the engagement terms to contemplate those rate changes or for them to be effected under the other
exceptions provided by this proposal and without compliance with Rule 1.8(a).  Another member noted
the need to prevent, say, a patent lawyer from taking advantage of a client  by switching to a contingent
fee when he belatedly recognizes that a patent he is prosecuting for the client might be usually valuable.

The discussion led to the comment that it will be necessary for the Committee to ensure that the
ultimate proposal is very clear about what can be changed without Rule 1.8(a) compliance and to
articulate clearly to the Court why the proposed changes are needed.

A member summarized the situation as follows, noting that this was reflected in the Chair's April
memorandum:  In written engagement agreements for representations that are likely to span considerable
periods of time, many lawyers and law firms provide for subsequent increases in billing rates that can
be put in effect without contemporaneous client approval.  But the second sentence of Rule 1.5(b) and
its Comment [3A], as adopted January 1, 2008, implies that any increase in the rate of fee must be
processed in compliance with Rule 1.8(a), even those made pursuant to such engagement agreements.

In response to a member's question, Rothrock confirmed that the proposed second and third
sentences of Rule 1.5(b) would apply in all cases, whether the rate of fee was established by way of the
"regular representation" contemplated in the first sentence of the Rule, by a written fee communication
from the lawyer to the client, or by a full-blown engagement agreement.  And it would apply whether
or not the relationship between the lawyer and the client could be characterized as an ongoing
relationship or only for a special and limited purpose or single matter.

The member who had asked that question also asked for an explanation of why mid-stream
changes in the rate of fee should be countenanced at all outside of Rule 1.8(a).  That question generated
a disagreement between two other members, one of whom believed that the current text of Rule 1.5(b)
does not except from Rule 1.8(a) even a written agreement that contemplates fee increases and the other
who believed that a written agreement for subsequent fee increases is just what the second sentence
presently excepts from Rule 1.8(a).  A third member suggested that there may be a question whether a
statement in an engagement agreement of the kind mentioned in the Chair's April report — "These rates
are adjusted at least annually, usually on January 1.  Services performed after the effective date of the
new rates will be charged at the new applicable rates." — leaves too much discretion in the lawyer and
thus fails as an enforceable contract.  A fourth member commented that the position taken in
Comment [3A] that any increase in a fee is a material increase implicating Rule 1.8(a) puts in doubt the
efficacy of any engagement agreement that attempts to provide for subsequent fee increases.  Yet another
member noted the confusion entailed in the reference, in the second sentence of Rule 1.5(b), for the only
occasion in all of the Rules, to a "written fee agreement."   But all agreed that the matter is confused by
the existing second sentence of Rule 1.5(b) and is not illuminated by existing Comment [3A].

9. The text Rule 1.5(b) as found in the American Bar Association Ethics 2000 Rules is as follows:

The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible
shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the
representation, except when the lawyer will charge a regularly represented client on the same basis or rate.  Any
changes in the basis or rate of the fee or expenses shall also be communicated to the client.
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A member took the occasion to commend Rothrock and his subcommittee for its work but added
that it has provided a solution that is in search of a problem and is not a very good solution at that.  If,
he noted, a change is made with respect to a contingent fee, the change must comply  with the detailed
rules found in Chapter 23.3 of the Colorado Rules of Civil Procedure.  And this proposal draws into the
Rules of Professional Conduct concepts such as course-of-dealing that are more at home in the Uniform
Commercial Code and are "not helpful" here.

A member noted that we are dealing not just with contract principles but with the ethical issues
attendant to changes made to the lawyer-client relationship at a time when the lawyer's continued
services are needed by the client and, thus, when the lawyer has gained the power to be coercive.

A member suggested returning to the model text of the ABA Ethics 2000 Rule:  "Any changes
in the basis or rate of the fee or expenses shall also be communicated to the client."

But the proposal to use the ABA text was faulted by another member because it would not
adequately advise the lawyer of the fiduciary issues that arise in connection with changes in fee
arrangements in existing lawyer-client relationships, which issues were noted years ago by the Colorado
Court of Appeals in the Barnhill  case.10

The Chair  agreed with these latter comments.  She noted that, when the Committee considered
the ABA Ethics 2000 text in the course of its initial review of Rule 1.5, it thought that version was
under-protective of the client's interests.  That text did not even require a written communication about
the fees, as the Colorado Rule has now required for a number of years.  And, she recalled, the Committee
had been concerned about the unequal bargaining power that the lawyer is likely to hold when a
midstream change is made.  While the requirement that fees be reasonable would protect against a
midstream demand for an unreasonable fee, that would not protect against, say, a unilateral  fee increase
from $200 to $220, but such an increase would be unfair if not anticipated in the parties' arrangement
and if obtained because of the lawyer's bargaining advantages.

But, the Chair said, it is important that the Committee deal with the concerns that have been
raised, including those outlined in her April memorandum.  The work of Rothrock's subcommittee has
provided the Committee with a good starting point for further discussion, a discussion that would not
be resolved at this meeting.

The Chair outlined four alternative paths for the Committee to take on this matter:

1. Do nothing, leaving the current text of Rule 1.5(b) and Comment [3A] unchanged;

2. Retain the current text of Rule 1.5(b) but modify Comment [3A] to clarify its impact,
perhaps by adding examples bookending the issues;

3. Go back to the ABA Ethics 2000 text — although this had already been proposed and
found by most of the members to be unacceptable;

10. Taylor v. Barnhill, 470 P.2d 902 (Colo.App. 1970).  "Plaintiffs' claim is based upon a fee arrangement entered

into several months after the attorney-client relationship had been established.  Once such an attorney-client relationship

has been established, stringent rules govern the conduct of an attorney in seeking compensation.  The attorney in such

cases has the burden of proving that any agreements subsequently entered into concerning fees are fairly and openly

arrived at, and that the services performed are reasonably worth the fee charged."  Id at p. 906.
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4. Change both Rule 1.5(b) and Comment [3A] in some fashion.

With these alternatives before them for a straw vote, the members divided fairly equally between
those wanting to leave the text of the Rule unchanged but modify Comment [3A] and others wanting to
improve both the Rule and the comment.  Compromising, the Committee determined to take both paths
at the same time, as alternative solutions.

The Committee agreed that one item that must be corrected is the unanchored reference to a
"written fee agreement."

A member suggested shortening the text by altering the structure of the second and third
sentences of the subcommittee's proposal for Rule 1.5(b) to this format:  "Whether or not the lawyer has
regularly represented the client, a lawyer shall comply with the provisions of Rule 1.8(a) in the event
of a change to the basis or rate of the fee unless (1) . . . or (2) . . . ."

A member said he stumbled over the phrase "inconsistent with" at the end of the subcommittee's
proposal, and he suggested that the text be changed to read "through a course of dealing not governed
by, or notwithstanding, a written fee agreement."

To that another member asked why, if the existence of a course of dealing superseded all
requirements for compliance with Rule 1.8(a), the text did not simply say that and leave it at that.

That comment prompted another to ask why, if a written agreement were in effect, a course of
dealing should be permitted to override that agreement.  Others were of the view that a course of dealing
could, under general contract principles, alter a written agreement and that the text did no more than
recognize that principle.

A member asked how Rule 1.8(a)'s strictures should be applied, if at all, to a modification in the
basis or rate of fee that is reasonably viewed as being beneficial to the client.

A member noted with amazement that, eight years after the Court modified Rule 1.5(b) to
require fee arrangements to be communicated to the client in writing, many lawyers still do not comply;
she suggested that there is likely to be even less compliance with a writing requirement when changes
in the rate of fee are instituted.

The members engaged in an extended discussion about the course-of-dealing concept, whether
it could indeed contradict or could only supplement a written agreement, and whether the concept should
be recognized in the Rule as revised.  Among the matters noted was that the Rule as written
contemplates a written communication from the lawyer to the client establishing the basis or rate of fee
but does not require an "agreement" to that effect; accordingly, limitations on the capacity for a course
of dealing to contradict a written agreement may not be applicable in this circumstance.  But it was also
pointed out that the text proposed by the subcommittee specifically contemplates a course of dealing that
is "inconsistent with" the written agreement of the lawyer and client.

In response to a member's comment that the course of dealing concept proposed by the
subcommittee was a new idea in the Rules, another noted to the contrary that the existing provision for
a fee arrangement established in the course of a "regular representation" is itself a recognition of a course
of dealing.  But, this member added, the interjection of the specific contract principle of course of
dealing as a modifier of an existing billing arrangement was problematic.  She said our only goal should
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be to create a safe harbor for the lawyer who has been regularly increasing fees for longtime clients over
the years, increases that have been accepted by those clients.

Another member agreed with the last comment, adding that the Committee was simply trying
to grandfather the unwritten fee arrangements entered into prior to the adoption of the written
communication requirement in 2000 and to cover the existing client who comes to the lawyer for a new
matter for which a new engagement agreement is not entered into.

In answer to a member's question, Rothrock said he was not aware that any other jurisdiction had
tackled these issues in its rules.

A member noted that one important reason for the Committee's text that found its way into the
existing Rules was to let the lawyer know that Rule 1.8(a) is generally applicable to changes in the
lawyer-client relationship.  That led another member to suggest that the text of Rule 1.5(b) be modified
to emphasize the requirement for a writing to effect a change in the rate of fee and then use
Comment [3A] to warn of the applicability of Rule 1.8(a).   That suggestion did not find favor with
another member, who argued that relegation of the matter to a comment would inhibit disciplinary action
against improper fee changes; that, it was argued, would be particularly true if the "legislative history"
showed that the provision had once been in the text of the Rule itself.

The Committee eventually ended its discussion without resolution of the issues.

VIII. Expired Terms.

The Chair noted that the three-year terms of appointment for a number of the members expired
at the end of the preceding June.  She reported that each of these members had been approached and had
agreed to continue serving on the Committee if asked by the Court.  She expected each of the terms to
be extended by the Court when it met in its September conference.

IX. Adjournment; Next Scheduled Meeting.

The meeting adjourned at approximately 11:35 a.m.  The next scheduled meeting of the
Committee will be on Friday, October 31, 2008, beginning at 9:00 a.m., in the Supreme Court
Conference Room.

RESPECTFULLY SUBMITTED,

Anthony van Westrum, Secretary

[These minutes are as approved by the Committee at its meeting on October 31, 2008.]
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Attachment I
To Minutes of Twenty-First Meeting

On August 21, 2008

MEMORANDUM
TO: Marcy G. Glenn, Esq.,

Chair, Colorado Supreme Court
Standing Committee on the
Rules of Professional Conduct

FROM: Subcommittee Prospective or Retroactive Application of "New" Colorado
Rules of Professional Conduct

DATE: August 11, 2008

SUBJECT: Prospective or Retroactive Application of"New" Colorado Rules of
Professional Conduct

At its April 2008 meeting, this Committee formed a subcommittee consisting of Federico Alvarez, Boston
Stanton and Alec Rothrock to provide guidance to the Committee regarding when a lawyer's conduct will
be subject to the pre-2008 version of the Colorado Rules of Professional Conduct, and when it will be
subject to the 2008 version of the Colorado Rules of Professional Conduct.  The subcommittee's
conclusions are as follows.

Since the Colorado Supreme Court adopted them in 1993, and continuing to the present time, the
Colorado Rules of Professional Conduct have contained the following sentence:  "The Rules presuppose
that disciplinary assessment of a lawyer's conduct will be made on the basis of the facts and
circumstances as they existed at the time of the conduct in question and in recognition of the fact that a
lawyer often has to act upon uncertain or incomplete evidence of the situation."  See Preamble and Scope,
Scope [19], Colo. RPC (2008) (emphasis added).  This sentence derived from the American Bar
Association's Model Rules of Professional Conduct and has not changed since the adoption of those rules
in the early 1980s.

No published decision in this state has interpreted this sentence or addressed the broader issue studied
by the subcommittee.  However, a Massachusetts court of appeals interpreted the identical sentence to
mean that "[d]isciplinary rules operate prospectively, not retroactively."  In re Estate of Southwick, 850
N.E.2d 604, 609 (Mass. App. 2006).  Without reference to this language, courts in other states have
reached the same conclusion in determining the applicable version of a rule of legal ethics.  See
Comparato v. Schait, 848 A.2d 770, 774 (N.J. 2004) (affirming denial of disqualification motion
premised on participation of presiding judge's former law clerk in representation of defendant, in alleged
violation of version of New Jersey equivalent of Colo. RPC 1.12(a) in effect at time of conduct in
question); First Small Business Company of California v. Intercapital Corp. of Oregon, 738 P.2d
263,269-70 (Wash. 1987) (reversing imputed disqualification of law firm based on Washington
equivalent of Colo. RPC 1.10 in effect at time of conduct; refusing to give retroactive effect to new Rule
1.10 in contrast to case where legislative intent to give statute retroactive effect was clear).

The principle that disciplinary rules operate prospectively and not retroactively is consistent with a
Colorado statute stating that a statute is "presumed to be prospective in its operation."  C.R.S. § 2-4-202. 
The statute also reflects a general principle of statutory construction, although the issue is more complex
than this summary allows.  See Ficarra v. Dep't of Regulatory Agencies, 849 P.2d 6 (Colo. 1993)
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(describing prospective, retroactive and "retrospective" application of statutes in light of Colorado
Constitutional prohibition against the passage of laws retrospective in application).

C.R.S. § 2-4-202 is also consistent with published disciplinary decisions issued by the Colorado Supreme
Court in the aftermath of its adoption, in 1993, of the Colorado Rules of Professional Conduct to replace
the Colorado Code of Professional Responsibility.  In those cases, the Court applied the ethics code in
effect at the time of the conduct in question, and both codes if the conduct occurred both before and after
the change.  E.g., People v. Stewart, 892 P.2d 875, 877 (Colo. 1995) (finding violations of analogous
provisions of Code and Rules where conduct occurred both in 1992 and in 1993); People v. Lopez, 845
P.2d 1153, 1154 n. 1 (Colo. 1993) (although decision issued after adoption of Rules, applying Code
because conduct occurred prior to effective date of Rules).  In several civil cases from other jurisdictions,
courts have applied ethics rules prospectively.

There is, however, ostensibly contrary case authority in one state, Illinois.  In Dowd & Dowd, Ltd. v.
Gleason, 693 N.E.2d 358,369 (Ill. 1998), the Illinois Supreme Court refused to enforce a noncompetition
clause in a law firm partnership agreement because it reflected the violation of a rule of professional
conduct that was not in effect when the parties signed the agreement.  The court reasoned that the rule
had retroactive effect insofar as the clause violated public policy.  Accord Paul B. Episcope, Ltd. v. Law
Offices of Campbell and Di Vincenzo, 869 N.E.2d 784, 793 (Ill. App. 2007) (following Dowd, refusing
to enforce agreement between lawyers in different firms to divide fee based on agreement's violation of
rule of professional conduct existing at time of litigation but not in effect during events in question). 
Similarly, Colorado courts have refused to enforce provisions of an engagement agreement on the
grounds that they violated the public policy expressed in particular rules of professional conduct.  E.g.,
Jones v. Feiger, Collison & Killmer, 903 P.2d 27, 34 (Colo. App. 1994) (refusing to enforce provision
in engagement agreement that impaired client's right to make settlement decisions, as set forth in Colo.
RPC 1.2(a)), rev 'd on other grounds 926 P.2d 1244 (Colo. 1996).

It is possible to reconcile the Illinois cases with the principle that rules of professional conduct are to be
applied prospectively.  The Illinois courts refused to enforce the contracts because they violated a public
policy that did not exist at the time of their execution.  There was no suggestion in either case that the
lawyers had violated any rules of professional conduct.  A disciplinary assessment of their conduct should
have reached the conclusion that the lawyers engaged in no misconduct.  The enforceability of contracts
that violate a public policy that did not exist, or had not been expressed, at the time of their execution is
a matter of contract law, not the law of legal ethics.

In summary, the version of the Colorado Rules of professional Conduct in effect at the time of a lawyer's
conduct should govern the ethical propriety of that conduct.  For example, a lawyer who, prior to 2008,
obtained verbal client consent to a conflict of interest in compliance with the then-existing version of
Colo. RPC 1.7 would not violate that rule if she did not confirm the consent in writing after January
1,2008, as required by the current version of the rule.  The consent was valid at the time the client gave
it and did not become invalid at the stroke of midnight on January 1,2008.  Also, client consent to a
conflict is not a contract subject to enforcement because the client is free to revoke it at any time. 
Comment [21], Revoking Consent, Colo. RPC 1.7.

On the other hand, a nonrefundable retainer provision in an engagement agreement signed prior to In re
Sather, 3 P.3d 403 (Colo. 2000), may well have been unenforceable after the decision as contrary to the
public policy against nonrefundable retainers.  Id. at 412-13.  The provision would not, however, have
subjected to discipline the attorney who signed the engagement agreement.  In fact, the Court in Sather
did not discipline the respondent lawyer in that case for including a nonrefundable retainer in his
engagement agreement.  Id. at 414- 15.
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Attachment II
To Minutes of Twenty-First Meeting

On August 21, 2008

MEMORANDUM
TO: Marcy G. Glenn, Esq.,

Chair, Colorado Supreme Court
Standing Committee on the
Rules of Professional Conduct

FROM: Subcommittee on Colo. RPC 1.5(b)

DATE: August 16, 2008

SUBJECT: Colo. RPC 1.5(b) and Comment [3A]

This memorandum attempts to address the concerns expressed about existing Colo. RPC 1.5(b) and
related Comment [3A].  Many of these concerns are set forth in the Chair’s dated April 14, 2008
memorandum to this Committee.

The Subcommittee’s proposed Colo. RPC 1.5(b) and Comment [3A] are set forth immediately below,
followed by the existing Colo. RPC 1.5(b) and Comment [3A] for comparison.  The highlighted
language in the proposed rule and comment represent language not found in the existing rule and
comment.  In other words, the Subcommittee recommends revision of the entire rule and comment
except for the first sentence of the rule.

Significantly, the Subcommittee recommends the elimination of the concept of materiality from the rule
and comment.  The proposed rule also reflects a distinction between changes to the basis of a fee, on one
hand, and changes to the rate of a fee, on the other.  This distinction is explained in the proposed
Comment.  The proposed rule also contains an exception to the rule requiring all changes to comply with
Colo. RPC 1.8(a).  The purpose of this exception is to avoid the disturbance of longstanding fee
arrangements where no written fee agreement or other writing governs the fee arrangement and the
“course of dealing” between the lawyer and client has been for the lawyer to charge hourly fees that
increase from time to time.

Proposed Colo. RPC 1.5(b) and Comment [3A].

(b) When the lawyer has not regularly represented the client, the basis or rate of the fee and
expenses shall be communicated to the client, in writing, before or within a reasonable time after
commencing the representation.  Whether or not the lawyer has regularly represented the client,
a lawyer shall comply with the provisions of Rule 1.8(a) in the event of a change to the basis or
rate of the fee.  However, a lawyer is not required to comply with the provisions of Rule 1.8(a)
if (1) the lawyer has informed the client of the potential change, in writing, before or within a
reasonable time after commencing the representation, or (2) the lawyer and the client have
agreed to periodic changes in the rate of an hourly fee through a course of dealing not governed
by, or inconsistent with, a written fee agreement or confirmatory writing.

[3A] For purposes of Paragraph (b), a change in the basis of the fee is one that changes the
structure of the fee agreement, such as a change from an hourly fee representation to a
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contingent fee or flat fee representation.  A change in the rate of the fee is one that changes the
method of calculating the fee based on an existing fee structure, such as a rate increase in an
hourly fee representation.  If the lawyer’s fee agreement with the client permits the lawyer to
increase the rate of the fee from time to time, the lawyer is not required to comply with Rule
1.8(a).  Even if a lawyer in this situation is not required to comply with Rule 1.8(a), the lawyer
is required to comply with Paragraph (a) of Rule 1.5, which prohibits a lawyer from making an
agreement for, charging, or collecting an unreasonable fee.  When a change in the basis or rate
of the fee or expenses is reasonably likely to benefit the client, such as a reduction in the hourly
rate or a cap on the fees or expenses that did not previously exist, Rule 1.8(a) is inapplicable.

_______________________________________________________________________

Existing Colo. RPC 1.5(b) and Comment [3A].

(b) When the lawyer has not regularly represented the client, the basis or rate of the fee and
expenses shall be communicated to the client, in writing, before or within a reasonable time after
commencing the representation.  Except as provided in a written fee agreement, any material
changes to the basis or rate of the fee or expenses are subject to the provisions of Rule 1.8(a).

[3A] For purposes of Paragraph (b), a material change to the basis or rate of the fee is one that
is reasonably likely to increase the amount payable by the client or which otherwise makes more
burdensome the original financial obligations of the client.  When a change in the basis or rate
of the fee or expenses is reasonably likely to benefit the client, such as a reduction in the hourly
rate or a cap on the fees or expenses that did not previously exist, the change is not material for
these purposes and compliance with Rule 1.8(a) is not required. 
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COLORADO SUPREME COURT

STANDING COMMITTEE ON THE RULES OF PROFESSIONAL CONDUCT

Approved Minutes of Meeting of the Full Committee
On October 31, 2008

(Twenty-Second Meeting of the Full Committee)

The twenty-second meeting of the Colorado Supreme Court Standing Committee on the Rules
of Professional Conduct was convened at 9:00 a.m. on Friday, October 31, 2008, by Chair Marcy G.
Glenn.  The meeting was held in the Supreme Court Conference Room on the fifth floor of the Colorado
State Judicial Building.

Present in person or by conference telephone at the meeting, in addition to Marcy G. Glenn and
Justices Michael L. Bender and Nathan B. Coats, were members Federico C. Alvarez, Michael H.
Berger, Cynthia F. Covell, Thomas E. Downey, Jr., John M. Haried, Cecil E. Morris, Jr., Neeti Pawar,
Judge Ruthanne Polidori, Helen E. Raabe, Henry R. Reeve, Alexander R. Rothrock, Marcus L. Squarrell,
Boston H. Stanton, Jr., David W. Stark, Anthony van Westrum, Eli Wald, Lisa M. Wayne, Judge John
R. Webb, and E. Tuck Young.  Excused from attendance were members Gary B. Blum, Nancy L. Cohen,
John S. Gleason, David C. Little, and Judge William R. Lucero.  Also absent was member Kenneth B.
Pennywell.  Jeffrey S. Pagliuca was present by invitation.

I. New Members.

The Chair welcomed new members Neeti Pawar and Marcus L. Squarrell to the Committee.  At
the Chair's request, they and the other attendees gave brief introductions of themselves.

II. Meeting Materials; Minutes of September 26, 2005 Meeting.

The Chair had provided a package of materials to the members prior to the meeting date,
including submitted minutes of the twenty-first meeting of the Committee, held on August 21, 2008. 
Those minutes were approved as submitted.

III. Proposed Housekeeping Amendment Submitted to Supreme Court.

The Chair reported that she and John Gleason had advised the Court of some "housekeeping"
amendments that, on close review, they believed should be made to the Rules of Professional Conduct
that became effective on January 1, 2008.  Justice Bender noted that the Court will put those proposed
amendments on its docket for consideration after technical deficiencies in the manner by which they had
been submitted to the Court were corrected.  The Chair commented that the changes were very minor
and indicated that she believed they could be adopted by the Court without the need for public comment.

IV. Proposal for Amendments to Rules 1.6, 3.8, and 8.6 Regarding Prosecutorial Discovery of
Exonerating Evidence.

Judge John Webb reported on behalf of the subcommittee that had been formed, at the twentieth
meeting of the Committee on April 18, 2008, to consider what changes, if any, the Committee should
recommend be made to the Rules of Professional Conduct to deal with new exculpatory evidence.  The
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subcommittee considered the changes that have been adopted by the American Bar Association to
Rule 3.8 — which Rule is entitled "Special Responsibilities of a Prosecutor" and applies only to
prosecutors — and has proposed adoption of the ABA's amendments, although with some modifications
proposed by the subcommittee.

While it would follow the essence of the ABA's amendments to Rule 3.8 with respect to
prosecutors, the subcommittee would go further than did the ABA by amending the Rules to add
provisions on disclosure of exculpatory evidence that would be applicable to nonprosecuting lawyers. 
As indicated in the opening paragraphs of the subcommittee's report (a copy of which, with three
attachments, is appended to these minutes), a majority of the subcommittee would impose a disclosure
duty on nonprosecuting lawyers, while a minority would amend Rule 1.6 to add a permissive disclosure
exception to its broad protection of a client's confidential information.  Both the majority and the
minority deal only with exculpatory information that does not relate to a current or former client, and
neither of their proposals would permit or require disclosure of information that could implicate the
disclosing lawyer's current or former client in a crime.

In addition to modifying Rule 3.8, a majority of the subcommittee would add a new Rule 8.6,
captioned "Other Reporting Duties," that would require any lawyer who is not already subject to a
prosecutor's duties under Rule 3.8 to disclose, to "the proper prosecuting authority," information the
lawyer knows that "creates a reasonable probability" that a convicted felon did not commit the offense
for which the felon was convicted.  But that duty would exist only if the information does not "relate to
the representation of a current or former client."

A minority of the subcommittee would not create a duty of disclosure on the nonprosecuting
lawyer, such as the majority would do with its proposed Rule 8.6, but would add a new Paragraph (8)11

to Rule 1.6(b) that would permit a lawyer to "assist a defendant whom the lawyer knows has been
wrongfully convicted of a felony" by providing to the "appropriate prosecuting authority" "only the
information necessary that will not implicate the lawyer's own current or former client."

As to Rule 3.8, the provisions affecting prosecutors, Judge Webb said the subcommittee believed
that none of its changes to the ABA text was of material effect, but he characterized the many wording
changes that the subcommittee proposed as being driven by the subcommittee's recognition that the
prosecutor who is considering the disclosure or withholding of new exculpatory evidence may be, in
essence, betting his or her law license on the decision.  With that in mind, the subcommittee sought to
add precision to the changes that the ABA had adopted.  In choosing its terminology, the subcommittee
drew on Colorado case law regarding the question of whether to hold a new trial on account of newly
discovered evidence and, to a lesser extent, regarding the question of whether to hold a new trial on
account of prosecutorial misconduct.

The Chair raised the question whether the proposed changes to Rule 3.8 had received adequate
review by the organizations representing prosecutors and criminal defense counsel.  She understood that
the subcommittee had spoken with the Colorado District Attorneys Association and understood that,
while the comments from that association were mostly disapproving, they were not thorough or fully
developed.  She added that, similarly, the Department of Justice and the National District Attorneys
Association had not been active participants in the ABA's consideration of its proposed changes to

11. The subcommittee's report indicates the addition to Rule 1.6(b) would be numbered Paragraph (b)(5), but the

Committee determined that, if it were to be added, it would be added as Paragraph (b)(8) following the last existing

Paragraph, (b)(7).
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Rule 3.8.  In view of all that, the Chair suggested that this Committee ask the Court formally to request
input from the Colorado District Attorneys Association.

Jeffrey Pagliuca, who had participated in the subcommittee's work, commented that the
subcommittee had communicated with the Colorado District Attorneys Association but that the
subcommittee had not had time to run its written report past that association for comment before getting
it to this Committee for this meeting.  In Pagliuca's view, this Committee should seek input not only that
association but also groups such as the Colorado Bar Association's Ethics Committee, the defense bar,
and others.  In short, he said, this report has not been vetted beyond the subcommittee itself.

A member pointed out that the National Association of Criminal Defense Lawyers was holding
its meeting in Florida this week and was seeking input from its members on the ABA proposal.  The
member noted that the defense bar is split on the issue of disclosure by nonprosecutor lawyers.  The
member was generally well-disposed to the changes that the subcommittee has proposed to Rule 3.8 but
would prefer that the prosecutor be required to disclose "promptly" as the ABA provision would require, 
rather than "within a reasonable time" as provided in the subcommittee's revision  The member stressed
that this matter is of great interest to the criminal defense bar and that the Committee should solicit input
from as many lawyers as feasible.

Another member commented that the Colorado Public Defender had indicated support for the
ABA's changes, but the Pubic Defender's views about the subcommittee's modifications and additions
are not known.

A member noted that the Court would expect that the Committee had fully considered the views
of both proponents and opponents in a matter of this scope before making a proposal to the Court.  To
that, the Chair added that these issues are different enough in kind from those that the Committee has
generally considered in its years-long review of the ABA's Ethics 2000 Rules, and are sufficiently
important, that the Committee would clearly benefit from a broad distribution and review of some
version of a draft proposal before the Committee made any determinations about these issues.

A member asked for more information concerning Attachment 3 to the subcommittee's report,
which would amend Rule 1.6(b) to permit disclosure of exculpatory evidence so long as the disclosure
did not implicate a current or former client.  He noted that the suggested provision is fairly limited in
scope and is merely the addition of one more permitted disclosure to the list of permitted disclosures that
is currently found in Rule 1.6(b); he wondered why it was considered controversial.

To that question, a member of the subcommittee responded that the proposed addition to
Rule 1.6(b) was the least well thought out change proposed by the subcommittee.  This member
characterized it as having been proposed by prosecutors who felt that, if they were to be required to
make disclosures, then there ought also to be some concomitant burden on nonprosecutor lawyers as
well (that burden apparently being the burden of having to contemplate whether or not to make the
permitted disclosure).  Judge Webb questioned whether that was an accurate explanation of the
development of the proposed addition to Rule 1.6(b) but said he recognized the subcommittee was
breaking new ground with that suggestion.

A member asked under what circumstances the proposed addition to Rule 1.6(b) would apply: 
When would a lawyer know that another person had been wrongly convicted of a felony if he did not
learn of it from his current or former client, such as by that client saying, I know that person is innocent,
because I committed the crime"?  But clearly disclosure would not be permitted in that case, because
it would "implicate" the lawyer's client.  Judge Webb responded with the example of a witness interview
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in a divorce, during which the child tells the lawyer that one parent urged the child to claim that the other
parent molested the child, a claim that the child now confesses was untrue.

Another member added that there can be many ways in which information comes to a lawyer
about a wrongful conviction besides through a client.  Under the majority's proposal, new Rule 8.6
would require the lawyer to make the disclosure however the information came to him, while, under the
minority's proposal, new Rule 1.6(b)(8) would permit the lawyer to make the disclosure.

The Committee then spent a considerable amount of time discussing how it might seek input
from the bar at large.  Some members were of the view that the changes to Rule 3.8 were well-developed
and should be given some form of Committee endorsement before they were submitted for broader
examination, while the proposals affecting nonprosecutor lawyers could be exposed for public comment
with an indication that the Committee was open-minded about them.  Some even suggested that the
Committee could act on the proposals for Rule 3.8 without seeking outside review, while submitting the
nonprosecutor proposals — Rule 1.6(b)(8) and Rule 8.6 — for that review.  Others felt that they were
not comfortable taking action on any part of the proposal at this stage and would want the submission
for broader examination to cover all of the subcommittee's proposals and to go out from the
subcommittee rather than from the Committee as if with its imprimatur.

In the course of that discussion, it was noted — as pointed out at the end of the subcommittee's
report — that the minority on the subcommittee who sought to add Paragraph (8) to Rule 1.6(b) had not
had time to prepare a full "minority report" before the subcommittee submitted its report to the
Committee  The Committee agreed that they could add such a minority report to the report that would
be circulated for public comment, provided that they gave the majority a chance to review the minority
report and determine whether to make any responsive modifications to its own portion of the report.

Also in the course of that discussion, a member questioned the wording of the first sentence of
Comment [8] to Rule 3.8 as proposed by the subcommittee.  It was agreed that the subcommittee would 
correct the sentence before issuing its report.

After a full airing of the manner by which some or all of the subcommittee's proposal might be
exposed for public comment, the Committee determined, on a vote, that a revised report including a
minority report — issued by the subcommittee rather than by the whole Committee — would be exposed
to interested groups for comment.

The Committee then discussed to what groups the revised subcommittee report should be sent
and identified the following groups:  The Colorado District Attorneys Association, the Colorado Public
Defender, the Colorado Alternate Defense Counsel, the Colorado Bar Association Ethics Committee,
and the Colorado Trial Lawyers Association.

At the conclusion of the discussion, the Chair thanked Jeffrey Pagliuca for his participation.

4aihz022309 - All SCSCRPC minutes, Vol. 2.wpd Combined M inutes Page 29



V. Fee Increases and Rules 1.5(b) and 1.8(a).

Alexander Rothrock provided the Committee with an update on the efforts of the subcommittee
that had been appointed, at the twentieth meeting of the Committee on April 18, 2008, to consider the
matter of effectuating fee increases in existing representations.  As discussed at the twentieth meeting,
Colorado substituted "Except as provided in a written fee agreement, any material changes to the basis
or rate of the fee or expenses are subject to the provisions of Rule 1.8(a)" for the second sentence of
Rule 1.5(b), which sentence reads as follows in the ABA model version:  "Any changes in the basis or
rate of the fee or expenses shall also be communicated to the client."  In a memorandum that was
attached as Attachment I to the minutes of the twentieth meeting, the Chair had laid out concerns that
had been raised by the bar about the Colorado text and, in particular, about its invocation of the
provisions of Rule 1.8(a) governing a lawyer's "business transactions" with a client when fees are raised
in an existing representation.

Rothrock reported that the subcommittee needed additional time to complete its examination of
the issues.  He said that, at the last subcommittee meeting, the members had decided to return to first
principles and consider whether or not Rule 1.8(a) should be made to apply to a fee increase in an
existing representation.  The subcommittee intended to research whether other states have perceived a
need to invoke Rule 1.8(a) to fee increases and, if so, how they have done that.

In answer to a member's inquiry about what possible application Rule 1.8(a) might have to a fee
increase, Rothrock responded that, once the lawyer has entered into a representation of a client following
the establishment of the engagement, the lawyer has become a fiduciary to the client and any change in
the lawyer-client relationship is to be scrutinized carefully.

The member who had asked the question said he had thought that the second sentence of
Rule 1.5(b) was intended only to apply to "big changes" in the fee structure, not merely to "$10 fee
increases."  Rothrock pointed out, however, that Colorado's added comment to the Rule, Comment [3A],
expressly provides that any change in the basis or rate of fee that makes it reasonably likely that the
amount payable by the client will increase is a "material change" within the meaning of the sentence in
question, in explicit contrast to any change that will reduce the fees.

Another member commented that, viewing the Colorado change to the ABA model text, lawyers
are worried that they cannot make provision for future fee increases in their initial engagement
agreements that would avoid the requirement for compliance with Rule 1.8(a) at the time the fee increase
is imposed.  That is contrary to the actual provision, but a number of lawyers have voiced the concern.

VI. Rule 1.15(k) and Closed Client Files.

At its twenty-first meeting on August 21, 2008, the Committee had considered what initially
appeared to be a mere housekeeping issue about where a law firm's bookkeeping records should be
located and whether off-site storage should be permitted under Rule 1.15(k).  However, as the
Committee discussed the matter at that meeting, it found that other issues lurked in the provision, and
it formed a subcommittee to consider the provision in depth.

On behalf of that subcommittee, Alexander Rothrock gave this meeting an initial report.  He
reminded the Committee that, among the issues identified at the twenty-first meeting were (1) confusion
in terms, such as between the phrase "financial books and other records required by this Rule" and the
phrase "bookkeeping records" and (2) the prospect of maintaining bookkeeping records in electronic
form.  He also noted that the preliminary examination of Rule 1.15(k) had led to the spotting of
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terminology oddities in several other parts of Rule 1.15, notwithstanding that it had been extensively
revised by the Committee in the course of adopting the Ethics 2000 Rules.

Marcus Squarrell, who serves as the current chair of the Colorado Bar Association's Ethics
Committee, added that the Ethics Committee had worked for nearly a year on a proposed amendment
to the Rules to delineate a lawyer's duties with respect to "closed files" of current or former clients.  That
effort had led to a proposal for a new rule, which had recently been approved by the Executive Council
for the Colorado Bar Association.  Squarrell noted that the ethics committee had not considered any
aspect of Rule 1.15 other than closed files.  It had focused on establishing clear guidelines for the lawyer,
including requiring notice to the client prior to "getting rid" of files following the termination of a
representation but permitting destruction of files without notice if they have been retained by the lawyer
for at least ten years following termination of the matter to which they relate.

Rothrock added that, in an examination of other states, he found that only Maine and Missouri
have attempted to deal with retention and destruction of client files; he believed that neither state had
come up with satisfactory provisions.  In his view, the CBA Ethics Committee's product was vastly
superior to what could be found in any other jurisdiction.  This is, he remarked, an area that cries out for
guidance to the bar.  He added that the report from the CBA Ethics Committee does a good job of laying
out the policy issues and their complexities — the Chair noted approvingly that Rothrock had been the
author of that report.

Another member echoed Rothrock's and the Chair's views about the importance of a Rule
covering these matters.  She noted that families can end up with the client files of a deceased relative
in their basements and that some law firms have charged former associates for storing their client's files. 
A Rule is long overdue, she said.

The Chair proposed that the Committee act at this meeting to approve the subcommittee's
proposal for amendment to Rule 1.15(k), leaving to the next meeting consideration of the closed files
issue.

With that, the Committee approved recommending that Rule 1.15(k) be amended to read as
follows (indicating changes from the current text):

(k The financial books and other accounting records required by this Rule
shall be maintained in accordance with one or more of the following recognized
accounting methods:  the accrual method, the cash basis method, and the income tax
method.  All such accounting methods The method used shall be consistently
applied.  Bookkeeping records may be maintained by computer All records
required to be maintained by subparagraphs (a) and (j) of this Rule may be
maintained in electronic form, provided they otherwise comply with this Rule and
provided further that printed copies can be made on demand in accordance with this
Rule.  They All records required to be maintained by subparagraphs (a) and (j)
of this Rule that are not maintained in electronic form shall be located at the
principal Colorado office of each lawyer, partnership, professional
corporation, or limited liability corporation in Colorado.

The Chair directed the formation of a subcommittee to consider the closed files matter and the
proposal on that topic that has come from the CBA Ethics Committee.  Marcus Squarrell agreed to chair
that subcommittee.
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VII. Subcommittee on Lawyers Giving Advice in Other Than Client Representations.

Anthony van Westrum reported that, in an effort to give some content to a matter that he had
raised with the Committee at its fourteenth and sixteenth meetings, he had met with Prof. Scott R.
Peppet, of the University of Colorado Law School, to discuss the broad topic of the Rules' application
to lawyers who give legal advice to persons whom the lawyers do not regard as their clients.   A classic12

example of that circumstance is the lawyer in a mediation setting involving two disputants who have
engaged the lawyer's services as a "neutral."  The disputants have engaged the lawyer in part because
of her skills as a neutral but also because of her knowledge of the law applicable to their dispute.  They
and the lawyer will have all proclaimed that there is no lawyer-client relationship among the disputants
and the lawyer, but the lawyer will then proceed, sometimes with great specificity, to give the disputants
advice about, and the lawyer's views about, the law that governs their dispute.

Van Westrum reported that he and Prof. Peppet had agreed that Rule 2.4 is all that the existing
Rules of Professional Conduct provide to deal with this circumstance and had agreed that, on its face,
Rule 2.4 begs the question of whether the lawyer-neutral has "clients."  That is, by its terms it is not
applicable if the lawyer does have clients; its premise is that the lawyer in question has no lawyer-client
relationship with the mediating parties.  But, are the two disputants the lawyer's clients if she gives them
advice about the law applicable to their dispute, or evaluates their legal claims in the course of mediating
the dispute?  The case Denver Bar Ass’n v. Public Utilities Commission  held that one practices law13

when one "acts in a representative capacity in protecting, enforcing, or defending the legal rights and
duties of another and in counselling, advising and assisting him in connection with these rights and
duties . . . ."  [Emphasis added.]  Yet the comments to Rule 2.4 indicate that a lawyer serving as a neutral
within the contemplation of that Rule may be an "evaluator" — does that include "evaluating" the
parties' rights under the law?

Van Westrum said he and Prof. Peppet had recognized that a number of core principles in the
Rules — such as those requiring competency, preserving confidentiality, mitigating the effects of
conflicts of interest, and regulating fees and the sharing of fees with nonlawyers — can have
implications for the lawyer who gives advice to "non-clients."  They concluded it would be appropriate
for the Court to adopt Rules applying those core principles to lawyers in advising-nonclients
circumstances; they had noted that the Court has already impose the obligations of Rule 5.7 on the "law-
related" activities of lawyers.  Such a new Rule could, say, modify the conflicts principles of Rule 1.7
to accommodate the fact that the interests of the two disputants in the mediation setting are necessarily
in conflict.  Of course, any such Rule would need to define the parameters of its application, so that it
could not be invoked by a lawyer as a cloak for misconduct in circumstances where a true "lawyer-client
relationship" existed.

Prof. Peppet had pointed out to van Westrum that the drafters of the ABA's Ethics 2000 Rules
had before them some explicit, detailed proposals from the Georgetown Law Center for a Rule dealing
with neutral services but that those proposals were not incorporated in the Ethics 2000 Rules as adopted.

Van Westrum concluded his report by saying he did not propose actually to develop such a Rule
for the Committee's consideration and was not likely to refer to the matter again in the future.  He
commented that it would, however, be an appropriate topic for someone's law review article.

12. A copy of van Westrum's file memorandum of his meeting with Prof. Peppet had been provided to the members

with the materials for the twenty-second meeting of the Committee.

13. 154 Colo. 273, 391 P.2d 467 (Colo. 1964).
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VIII. The Future of Regulation.

The Chair referred the members to the article found on page 28 of the October 2008 issue of the
American Bar Association Journal regarding the future of attorney regulation.  The article suggests,
among other things, that the growing variety of "practice settings and substantive fields" and the varying
forms of relationships that lawyers establish with clients in differing kinds of practice may justify more
than one form of attorney regulation, or more than one body of Rules, designed to accommodate the
differences, rather than a regulatory system and set of Rules that is premised on a "monolithic client-
lawyer relationship."  The members agreed with the Chair that the Committee need not appoint a
futurism subcommittee — at least not yet.

IX. Adjournment; Next Scheduled Meeting.

The meeting adjourned at approximately 11:00 a.m.  The next scheduled meeting of the
Committee will be on Friday, February 20, 2009, beginning at 9:00 a.m., in the Supreme Court
Conference Room.

RESPECTFULLY SUBMITTED,

Anthony van Westrum, Secretary

These minutes are as approved by the Committee at its meeting on February 20, 2009.

8aihz022309 - All SCSCRPC minutes, Vol. 2.wpd Combined M inutes Page 33



Administrator
Typewritten Text
                               Appendix to SCSCRPC Minutes of	Twenty-Second Meeting, on October 31, 2008

Administrator
Typewritten Text





























Administrator
Typewritten Text
                   End of Appendix to SCSCRPC Minutes of	Twenty-Second Meeting, on October 31, 2008

Administrator
Typewritten Text

Administrator
Typewritten Text



COLORADO SUPREME COURT

STANDING COMMITTEE ON THE RULES OF PROFESSIONAL CONDUCT

Approved Minutes of Meeting of the Full Committee
On February 20, 2009

(Twenty-Third Meeting of the Full Committee)

The twenty-third meeting of the Colorado Supreme Court Standing Committee on the Rules of
Professional Conduct was convened at 9:00 a.m. on Friday, February 20, 2009, by Chair Marcy G.
Glenn.  The meeting was held in the Supreme Court Library on the fourth floor of the Colorado State
Judicial Building.

Present in person at the meeting, in addition to Marcy G. Glenn and Justices Michael L. Bender
and Nathan B. Coats, were Federico C. Alvarez, Nancy L. Cohen, Cynthia F. Covell, Thomas E.
Downey, Jr., John S. Gleason, David C. Little, Judge William R. Lucero, Cecil E. Morris, Jr., Neeti
Pawar, Judge Ruthanne Polidori, Helen E. Raabe, Alexander R. Rothrock, Marcus L. Squarrell, David
W. Stark, Anthony van Westrum, Lisa M. Wayne, Judge John R. Webb, and E. Tuck Young.  Excused
from attendance were Michael H. Berger, Gary B. Blum, John M. Haried, Henry R. Reeve, Boston H.
Stanton, Jr., and Eli Wald.  Also absent was Kenneth B. Pennywell.

I. Meeting Materials; Minutes of October 21, 2008 Meeting.

The Chair had provided a package of materials to the members prior to the meeting date,
including submitted minutes of the twenty-second meeting of the Committee, held on October 21, 2008. 
Those minutes were approved as submitted.

II. Housekeeping Amendments Adopted by Supreme Court.

John Gleason reported that on November 6, 2008, the Colorado Supreme Court adopted, with
immediate effect, the housekeeping amendments to the Colorado Rules of Professional Conduct that the
Chair and he had submitted.  That submission had been reported to the Committee at its twenty-second
meeting on October 31, 2008.  A copy of the Court's order identifying the amendments is attached to
these minutes.  Gleason confirmed to the Chair that the Office of Attorney Regulation Counsel has not
proposed any changes to the Rules that have not been considered by the Committee.

Gleason noted, too, that Alexander Rothrock will, in his annual survey of ethics developments
for The Colorado Lawyer, describe changes that have been made to the annual lawyer registration
statement and to Rule 227 regarding a new website that the Office of Attorney Regulation Counsel will
maintain commencing in March 2009.  Rothrock's survey will also, Gleason said, review disciplinary
cases from 2008 in a nice, concise way.

Gleason asked that members submit to the Chair, for processing, any further "housekeeping"
changes that they may identify in the Rules.
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III. Amendment to Rule 1.15(k) Held for Future Submission.

The Chair noted that the Committee had, at its twenty-second meeting on October 31, 2008,
agreed to submit to the Court proposed changes to Rule 1.15(k) and reported that she had decided to
hold that submission for the time being in view of the likelihood that the Committee would take action
on the related matter of closed client files at this meeting.

IV. Subcommittee on Closed Client Files.

Marcus Squarrell reported to the Committee on behalf of the subcommittee that had been formed
at the twenty-second meeting on October 31, 2008, to take up a proposal that had been received from
the Colorado Bar Association Ethics Committee for a Rule relating to the disposition of client files
created in the course of representations that have been terminated.  Squarrell acknowledged Alexander
Rothrock as the "reporter" for the subcommittee's efforts to date.

Squarrell said the subcommittee decided to propose a new Rule, numbered 16A, for the closed
client files provisions, rather than to insert them in an existing Rule such as Rule 16(d), which requires
a lawyer to "take steps" to protect a client's interests upon termination of a representation.

Squarrell noted that at least one member of the subcommittee had opposed the proposal because
of a fear that lawyers would treat such a Rule as if it made a definitive statement about how long they
must preserve client files, when in fact there are numerous statutes and many other considerations,
varying among areas of practice, that dictate longer retention periods in particular circumstances.  Yet,
Squarrell, said, a clear majority of the subcommittee favored adoption of the proposed Rule.

A member asked whether the subcommittee had received any input from the Trusts and Estates
Section of the Colorado Bar Association, whose lawyers might be faced with contests over wills, for
which the files they generated might have contained useful information, but who were instructed by their
clients, the still-living testators, to turn over, or destroy, those files during their lifetimes as is
contemplated by the proposed Rule.

Squarrell and another member of the subcommittee replied that the subcommittee had not
affirmatively sought the input of any such section or group of practitioners but that it had realized that
many areas of practice may have practical considerations that, by the natures of those practices, call for
longer periods of retention than are established by the proposal.  For example, they noted, lawyers
representing criminal defendants are aware of the possibility of claims of ineffective assistance of
counsel made being years after conviction and that the files of the defendants' original counsel are
pertinent to those claims.  But the subcommittee determined it would not be possible to craft a Rule that
covered those varying situations and accommodated varying principles and considerations governing
retention periods.  Instead, the subcommittee has proposed a comment on the matter, found as the last
sentence of Comment [1] to proposed Rule 16A:  " . . . Rule 1.16A does not supersede the specific
retention requirements imposed by other rules, such as Rule 5.5(d)(2) (two year retention of written
notification to client of utilization of services of suspended or disbarred lawyer) and Rule 4, Chapter
23.3, C.R.C.P. (six year retention of contingent fee agreement and proof of mailing following completion
or settlement of the case)."

They added that the issue of how long files must be retained might well be a standard-of-care
question pertinent to a malpractice action, but — beyond the parameters established by the proposed
Rule — it should not be a matter of discipline.
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Squarrell pointed out that the subcommittee has also proposed deleting existing Rule 1.18(j)(8),
which requires a lawyer to "maintain in a current status and retain for a period of seven years after the
event that they record . . . [c]opies of those portions of each client's case file reasonably necessary for
a complete understanding of the financial transactions pertaining thereto."  He commented that it was
difficult to determine the intended scope of this requirement; read literally, it could encompass every
document in a file.  Given that proposed Rule 16A would conflict with such a reading, the subcommittee
chose to delete Rule 1.18(j)(8).

A member suggested that many lawyers' files are now mostly in digital format, as to which an
ongoing retention obligation would not impose a significant burden.

But Squarrell responded that many items of a "file" are not easily digitized — at least not without
significant cost — and that the very suggestion raises questions of what constitutes matter in a "file."

Another member of the subcommittee added that the last sentence of proposed Comment [2] to
Rule 1.16A would permit digitization:  "A lawyer may comply with Rule 1.16A by maintaining a client's
file in, or converting it to, a purely electronic form, provided the lawyer is capable of producing a paper
version if necessary."  Accordingly, he said, one can choose to digitize and retain a file for longer than
the periods prescribed in the proposal.

This member also noted that, with respect to the question that had been asked earlier about
practice areas for which files might need to be retained for longer periods of time, the subcommittee had
spent a good deal of time considering that matter.  He commented that there are various ethics opinions
from other jurisdictions that, in his words, "make up" retention periods based on statutory mandates that
are of general application and not specifically targeted to lawyers.  Those statutes are clearly not
intended to establish disciplinary standards of conduct; and, he repeated, our concern is one of the
standard of conduct for discipline, not the standard of care for private remedies.  If, for example, there
is a principle or a consideration that would require a probate lawyer to keep testator-client files for a
longer period of time, he must do so under those principles or because of those considerations, not
because of a disciplinary rule.  The proposal deliberately avoids an attempt to include in the Rule any
statute of limitation or of retention or any standard applicable to duty-of-care issues.

There are, the member noted, two sentences in Comment [3] that go to this matter:  "The rule
does not prohibit a lawyer from maintaining a client's files beyond the two-year period or supersede
obligations imposed by other law or a court order.  Many lawyers base retention periods on applicable
statutes of limitations or on future events that implicate the legal services."  These sweep in the whole
world of probate, criminal defense, and other practice areas for which longer file retention may be
necessary or advisable.  There is, he added, no magic to the two-year and ten-year periods provided in
the proposal; they were "made up" by the subcommittee, though he felt they worked well in fact.

Responding to the comment that had earlier been made that many practice areas now find
lawyers retaining most of their files in digital form, a member said that, while this may be true as of
recent times, there are many lawyers who have boxes and boxes of paper files in storage that were
generated years ago, and this Committee needs to consider that fact as it crafts a Rule.  As practices
change in the coming years, using computer innovations, it may become appropriate to revisit and revise
the Rule, but it works well, as proposed by the subcommittee, under present circumstances.  She added
that even digital files need maintenance to avoid deterioration and loss of data over time.

That member raised a question about the sentence in proposed Comment [2] that reads,
"Generally, lawyers employed by a private corporation or other entity represent such corporation or
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entity as employees and the client's files would be considered to be in the possession of the client and
not the lawyer, such that Rule 1.16A would be inapplicable."  She questioned whether that sentence
could be applied to outside corporate counsel as well as to in-house counsel.

A member commented that she was to testify soon as an expert in an "ineffective assistance of
counsel" case under Rule 35(c), C.R.Crim.P.; in that case her testimony will turn on what was not found
in the lawyer's files.  She suggested expanding the text of the proposal that requires longer retention of
files when there are "pending or threatened legal proceedings known to the lawyer that relate to the
matter and the lawyer has not agreed to the contrary" so as to require retention of files when a
proceeding may not be "pending or threatened" but may nevertheless be "reasonably foreseeable." 
Could we, she asked, do that to cover the lawyer who worries about a possible malpractice claim or the
lawyer who should worry about a will contest?  Would that be too expansive?

But another member noted that a Rule 35(c) claim in a criminal case may be made well after the
close of even the longer period provided by the Rule, ten years.  She noted that criminal lawyers do not
typically worry about malpractice claims, but that the ineffective-assistance-of-counsel claim is ever-
present.  In her view, criminal defense counsel should simply keep all of their files forever, and the Rule
should contain an exception stating that requirement.  She added that she did not know how the Public
Defender would react to her proposal.

A member pointed to Comment [4] and its implication that a lawyer cannot destroy a file if a case
is "pending or threatened," even if the client has instructed that destruction.  The sentence in question
reads, "Third, the lawyer may not destroy the files if the lawyer knows that there are legal proceedings
pending or threatened that relate to the matter for which the lawyer created the files,"  In this member's
view, the operative sentence in the Rule itself — "Notwithstanding any agreement to the contrary, a
lawyer shall not destroy a client's files after termination of the lawyer's representation in the matter
unless (1) the lawyer has given written notice to the client of the lawyer's intention to do so on or after
a date stated in the notice, which date shall not be less than thirty days after the date the notice was
given, and (2) there are no pending or threatened legal proceedings known to the lawyer that relate to
the matter" — would, to the contrary, permit the lawyer to destroy the file upon the client's instructions
notwithstanding the pendency or threat of a proceeding.  The member would clarify the matter by
providing in the body of the Rule that a lawyer cannot destroy files in the face of a pending or threatened
proceeding even if the client has instructed that she do so and that the lawyer cannot comply with a
client's instruction to return the files in that circumstance so that the client may herself destroy them.

To that, Squarrell replied that these files have typically been considered to be subject always to
the client's right to request that they be turned over to the client.  He noted that Colorado Bar Association
Ethics Committee Opinion 104 is to that effect.  If the client wants the files, the lawyer must turn them
over.

Another member supported Squarrell's view on this, pointing out that, while there may be
applicable substantive law principles, such as obstruction of justice, the case law is clear all across the
country that between the lawyer and the client, the client "owns" the file and is entitled to take them
from the lawyer.  In her view, lawyers need general guidance on file retention, subject always to other
considerations, and this proposed Rule would give them that guidance.

The member who had suggested that the Rule prohibit file destruction or turnover in the face of
a pending or threatened proceeding, even on the client's instruction, now suggested that a comment be
added highlighting the lawyer's right always to retain a copy of the client's file, even after receiving
instructions to deliver the file to the client.  The member who had pointed out that clients are deemed
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to "own" their files said she liked that suggestion and added that lawyers would be wise to make those
copies.

A member asked whether the proposed Rule would be used by lawyers to effect a change in the
applicable standard of care, by their arguing that now, in light of new Rule 1.16[A], they were right to
destroy the client's will or real property or criminal defense files after just two years, notwithstanding
that, before the adoption of the Rule, lawyers might have kept, say, contract files for at least the period
of limitations applicable to contract claims.

To that question, a member of the subcommittee pointed out that the two sentences in
Comment [3] to which reference had earlier been made preserve the application of other, longer periods
of retention in appropriate cases.  By those sentences, it is clear that this Rule cannot be used as evidence
of a shortened retention period as a new standard of care for private actions in those cases.

Another member said he was not aware of any case from any jurisdiction that had imposed private
liability on a lawyer for failure to retain a file for a particular period of time or for destroying files.  He
said the Committee should be cautious not to create a new cause of action for premature file destruction. 
The only sanction for premature file destruction should be disciplinary, and, in this member's view, if
the proposed Rule would establish a standard of care, the Committee should rethink its adoption.

A member pointed out that the Rule specifically gives control over the retention/destruction issue
to the client.  But another noted that that might mean very little to a convicted client who has no storage
available in jail.  A third pointed out, however, that the Rule would permit the convicted client to instruct
the lawyer to retain the file for a full ten years.

A member of the subcommittee commented that the question of closed client files has been under
consideration by the Colorado Bar Association Ethics Committee and this Committee for more than two
years.  He recalled that, at one time, the drafts had included probate and criminal defense practices as
"bookend" examples; those could be restored if the Committee found them useful in giving guidance
regarding the wisdom or external requirement to retain some files for longer periods than this
disciplinary Rule would mandate.  As to the concern about creating or evidencing some inappropriate
standard of care, this member noted that, under Paragraph [20] of the Scope section of the Rules of
Professional Conduct, that argument can be attempted with just about any of the Rules, although
proposed Comment [3] would make that argument harder to sustain in this particular case than might
be true with respect to other Rules.  In his view, the Committee should not worry about that prospect in
formulating what it believes are proper disciplinary Rules.  Conceptually, then, the bookend examples
that he referred to are separate and apart from the import of this Rule.

That member added that proposed Rule 1.16A has no application to "property" that may be in the
lawyer's possession.  "Property" is governed by Rule 1.15, not this new Rule; and, under Rule 1.15, the
lawyer is never permitted to destroy share certificates and other client property that is in her possession.

A member asked how file retention is handled by the prosecutor in a criminal matter.  Does, she
asked, the prosecutor have to give the contemplated Rule 1.16A notice to the State before destroying
files generated in a prosecution?  She observed that a defendant may have as great an interest in the
retention of the prosecutor's files as does the State.

To those comments Squarrell responded that the subcommittee had given only general
consideration to government lawyers and had not specifically reviewed prosecutorial needs or practices.
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Another member added that, as the Committee had concluded with respect to the examples of
probate and criminal defense practices, this Rule would not impair the application of other laws to the
prosecutor's retention of files.  In her view, as before, this Rule should not attempt to cover those issues.

The member who had raised the question agreed that such issues should be dealt with in
substantive laws and need not be provided for in this proposed Rule.

Squarrell suggested that the idea that is currently expressed in the two sentences found in
Comment [3] could be moved to the text of the Rule itself.

A member pointed out that, if we were to add text requiring prosecutors and criminal defense
counsel to retain files for longer periods of time, that could have huge implications for the Public
Defender.  It would also have troubling implications for, say, the families of private practitioners, who
may "inherit" voluminous client files; this, she noted, is the subject of frequent calls received by the
Calling Committee of the Colorado Bar Association Ethics Committee.  In her view, if the Committee
were to undertake to say anything to the effect that a longer period of retention might be appropriate for
criminal defense practitioners, it should solicit input from those practitioners.

In response to the Chair's request for a summation of the discussion, a member identified two
pending suggestions:  First, add to the text of the Rule the concept that other principles or considerations
may indicate longer retention periods in various cases; second, leave that concept in the comments but
expand the discussion there.

The Committee members did not know whether the Colorado Bar Association had circulated the
proposal of its Ethics Committee to its various sections before its Executive Council approved that
proposal.  A member suggested that this Committee could circulate the current proposal to various
stakeholders for comment, as it had done following its twenty-second meeting in connection with the
proposed changes to Rule 3.8.

A member of the subcommittee said that, when one considers exceptions related to, say, probate
or criminal defense practices, one realizes that there can be exceptions for nearly every practice area —
she suggested prenuptial agreements and adoption as two other such areas that had not previously been
mentioned.  She added that the Ethics Committee had itself tried to deal with specific periods drawn
from substantive law and had not found that to be workable.

A member of the subcommittee who had not previously spoken said that, in his view, the
subcommittee's proposal works well.  It sets a minimum default retention period of two years following
termination of a matter.  It permits the lawyer and the client to agree upon retention periods but requires,
even then, that the lawyer remind the client, by written notice, before actual destruction occurs, at which
time the client can decide to take possession of the files notwithstanding the earlier agreement.  And it
sets a reasonable "period of repose" of ten years.  But, as Comment [3] makes clear, it does not override
substantive law to the contrary and, as that comment thus implies, it does not establish a standard of
care.  Concerns about what substantive law might govern file retention in this or that area of practice are
misplaced, and any effort to deal specifically with some such laws might improperly imply that this Rule
is a standard of care after all.

Another member expressed his agreement with that view, although he approved of Squarrell's
suggestion that the essence of Comment [3] could be moved to the body of the Rule.
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Another member of the subcommittee voiced his approval of the prior summation of the proposal's
merits and of the suggestion that the text for the Rule be expanded to make clear that the Rule does not
override substantive law requirements and cannot be used as evidence of a standard of care.  In his view,
it would be a mistake to conflate statutes of limitation with ethical requirements; they serve different
functions.  To incorporate various statutes of limitation would be to establish standards of conduct based
on statutes, and that would, in his view, be a mistake.  The Rule should clearly separate this disciplinary
matter from principles of civil law.

But another member thought that the comments should be made more clear, stating specifically
that the Rule does not indicate any standard of care for any practice area.

Other members continued to discuss whether the Rule provided sufficient guidance and adequately
accommodated differing practice areas with their differing aspects bearing on file retention periods, with
some taking the position it did and others continuing to express concern that, in areas such as criminal
law practice, the Rule might be inappropriately used in attempts to justify premature file destruction in,
say, life-sentence cases.  Some pointed out that, in the present absence of any Rule on file retention,
lawyers may feel free to destroy files after short periods of retention and without notice to their clients;
this Rule would add some clarity to the matter and provides for the first time for a notice requirement
and by no means would it reduce any existing mandate for a longer file retention period in any particular
type of practice.

In response to a member's inquiry about how the Rule would apply to files in the possession of a
law firm after the departure of the lawyer who had had primary responsibility for the representation,
another member directed attention to the subcommittee's proposed revised Rule 1.15(l).

To the suggestion that this Rule, or a comment to it, expressly state that the Rule is not evidence
of a standard of care, a member said that would create, by negative implication, an argument that other
Rules were evidence of standards of care.  But another reiterated that the possibility that any Rule might
be used as evidence of a standard of care, if that use is logical in the nature of such Rule, is already
established by Paragraph [20] of the Scope section, so that an express negation of that possibility in this
Rule would not alter the analysis to be undertaken in determining whether any other Rule was or was
not evidence of a standard of care in any other circumstance.

To the proposition that there is no present Rule establishing any guideline on file retention, so that
adding this Rule does not lessen an existing standard, a member countered that what presently stops a
lawyer from file destruction after a short period of time is the very absence of an indication that such
destruction would be permitted.  With this Rule, the member argued, the lawyer can argue that there is
specific permission for early destruction, without consideration of principles applicable to particular
practice areas that would justify a longer retention period.

A member moved that 1.16A be added, and that Rule 1.15 be amended, as proposed by the
subcommittee but with the following modifications:  (1) The insertion into the text of Rule 1.16A, at an
appropriate location, of the sentence presently found in Comment [3] of the proposal, reading, "The rule
does not prohibit a lawyer from maintaining a client's files beyond the two-year period or supersede
obligations imposed by other law or by a court order"; and (2) minor changes in Comment [2] to clarify
the reference to lawyer-employees as being to lawyers who are in-house counsel to their clients.  As a
friendly amendment to the motion, the member who had first noted the concept that a client "owns" the
file but who had agreed that a lawyer should always be entitled to keep a copy of the file, moved that
text be added clarifying that a lawyer may retain a copy of a client's file.  The amended motion was
seconded.
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In discussion on the motion, the movant agreed that it would be appropriate to add "bookends,"
such as a Rule 35(c), C.R.Crim.P., example and a probate example, indicating that longer periods of
retention may be necessary in particular cases in light of applicable principles or circumstances.

The movant did not approve of the suggestion that the Rule preclude compliance with client
instructions to deliver files back to the client when a proceeding is pending or threatened; the movant
pointed out that, as now proposed, the Rule would permit the lawyer to retain a copy of the files in such
a case.  After considerable discussion, the motion was modified to explain in Comment [4] to
Rule 1/16A that the lawyer may retain a copy of the file notwithstanding a client's instruction not to do
so.

The motion was adopted, and the Committee agreed that the matter would be returned to the
subcommittee for the actual word-smithing and for further consideration by the Committee at its next
meeting.

The Committee authorized Squarrell to report to the Colorado Bar Association Ethics Committee
on the status of the Committee's deliberations on the closed client files matter.

V. Subcommittee on Midstream Fee Adjustments under Rule 1.5(b) and Rule 1.8(a).

Speaking for the subcommittee considering Rule 1.5(b), Rule 18(a), and midstream
modifications in the basis or rate of fees or expenses payable with respect to a representation, Alexander
Rothrock directed the members' attention to two memoranda on the subject, the first being the Chair's
April 14, 2008 memorandum that had been included in the materials for the twentieth meeting of the
Committee on April 18, 2008, and the second being that from the subcommittee, dated February 16,
2009, that was included in the materials provided for today's meeting.  He commented that the Chair's
memorandum stated well the bar's concerns about when the conflicts provisions of Rule 1.8(a) might
apply to midstream adjustments, listing a half dozen issues "concerning the meaning and wisdom" of
Colorado's version of Rule 1.5(b).

Rothrock noted, initially, that the bar's confusion about whether a written fee agreement can
provide for future fee/expense increases without implicating Rule 1.8(a) is misplaced:  The answer is
clearly yes, they can do so, as provided by the opening phrase of the last sentence of Rule 1.5(b): 
"Except as provided in a written fee agreement."  However, this phrase does not encompass the one-way
writing — the written communication or disclosure from the lawyer to the client that is less than an
agreement — that the first sentence of Rule 1.5(b) deems sufficient to establish an initial fees/expenses
arrangement; thus, this separate issue is not so clearly resolved by the current text.

Rothrock also noted that the Colorado Rules' linkage between, first, fee/expense increases that
are not provided for at the inception of a representation and, second, the conflicts rule, Rule 1.8(a), is
not unique, as is pointed out in footnote 1 of the subcommittee's report referencing an Indiana comment
to that state's version of Rule 1.8(a).  Apart from that Indiana comment, there is not much authority on
the issue from an ethics perspective, but Rothrock said the overwhelming weight of authority coming
from malpractice cases or other civil litigation is to the effect that a lawyer must treat a fee/expense
increase as involving a personal conflict of interest subject to Rule 1.8(a), if it was not provided for at
the inception of the representation.

Rothrock said the subcommittee looked afresh at the question of that linkage and decided, again,
that Rule 1.8(a) should apply to fee/expense increases that have not been provided for by prior
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agreement.  (He commented that the discussion that the whole Committee had about these matters at its
twenty-second meeting on August 21, 2008, is accurately reflected in the minutes of that meeting.)

Rothrock directed the members' attention to Exhibit D to the subcommittee's report, as included
in the materials that had been provided for today's meeting.  The subcommittee recommends that the text
of Rule 1.5(b) be broadened to make it clear that provision for future fee/expense increases can be made
in the written disclosure of the basis or rate of fees and expenses that is already required by the existing
first sentence of the Rule (the subcommittee has suggested the phrase "written fee disclosure" as a
synonym for the written "communication" contemplated in the first sentence).  Thus, that provision
could be made in a one-way written communication from the lawyer at the inception of the
representation and need not be made in a "written fee agreement" as the second sentence of the current
Rule requires.

The subcommittee's proposal inserts as a new, second sentence of Rule 1.5(b) text that is nearly
identical to text found in the ABA Ethics 2000 version, which requires that each actual change in the
basis or rate of fee or expense be communicated in writing to the client — that is, the client must be
given written notice of each change in the basis or rate of fee notwithstanding that the right to make such
change may have previously been established, either by an initial, written, one-way communication or
fee agreement or by subsequent compliance with Rule 1.8(a).  There was, Rothrock said, no good reason
for having omitted that requirement for a contemporary notice of each increase from the Colorado Rules
as adopted in 2008.

The subcommittee proposes deletion of the third sentence of Rule 1.5 Comment [2], reading,
"When the lawyer has regularly represented a client, they ordinarily will have reached an understanding
concerning the basis or rate of the fee; but, when there has been a change from their previous
understanding, the basis or rate of the fee should be promptly communicated in writing."  The
subcommittee's report notes that this sentence might be inconsistent with what would be the third
sentence of the text of Rule 1.5(b) — "Except as agreed by a lawyer and a client or as provided in a
written fee disclosure under this Rule 1.5(b), any material changes to the basis or rate of the fee or
expenses are subject to the provisions of Rule l.8(a)" — with respect to "regularly represented clients"
(that is, clients who have regularly been represented since a time antedating the 1999 adoption of the
written fee communication requirement).  In his report to the Committee, Rothrock noted that the
deleted sentence is also inconsistent with what the subcommittee proposes to be added as
Comment [3B].

The subcommittee continues to recommend what it had proposed at the August 2008 meeting
as a new Comment [3A], which explains what is meant by changes in the basis and changes in the rate
of fee.

Rothrock commented that the subcommittee has proposed Comment [3B] as a complete revision
of current Comment [3A]; there was broad agreement that the problems that had been perceived with
the linkage of Rule 1.5(b) with Rule 1.8(a) were largely caused by the second sentence of current
Comment [3A] — which can be read to imply that Rule 1.8(a) applies in all cases of change except those
involving decreases in rates or fees — not by the text of the Rule itself.

The first sentence of proposed Comment [3B] clarifies that, if the lawyer has properly provided
for future changes in the rate or basis of fees/expenses, those changes can be implemented without
consideration of Rule 1.8(a).  (Rothrock noted, however, that, even if future changes were properly
provided for, a change that jumped a rate of fee from something reasonable to something unreasonable
would still be subject to Rule 1.5(a) and its proscription of unreasonable fees.)
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The second sentence of proposed Comment [3B] deals with the "course of dealing" situation,
and provides that, if an agreement for "periodic changes to the rate of fee" has been established by a
course of dealing, then, again, Rule 1.8(a) does not apply.  Necessarily, because no unwritten fee
arrangement of any kind is valid for a lawyer-client relationship that begins after the Court's adoption
of the written communication requirement in 1999, the course-of-dealing alternative is not available for
lawyer-client relationships that began after that 1999 Rule change.  Thus, as Rothrock put it, this
proposed second sentence would apply only to the circumstance where (1) there has never been a
contrary fee agreement, (2) the lawyer-client relationship has existed since before the 1999 Rule change
requiring written disclosure, and (3) the lawyer and client "have gone along just fine with regular fee
changes."  If there has been no problem in that arrangement, that will constitute a course of dealing
recognized by law as an "agreement" sufficient to avoid the application of Rule 1.8(a).

The final sentence of proposed Comment [3B] repeats the principle found in existing
Comment [3A] that a change that will benefit the client is not a "material change" that invokes
Rule 1.8(a).  (Of course, the proposed new, second sentence of Rule 1.5(b) would require that any
change, even beneficial ones and even beneficial ones that have been provided for in advance, be
communicated to the client when they occur.)

A member expressed concern that the text of Rule 1.5(b) is still confusing as to the application
of Rule 1.8(a).  While this member approved of the addition of the proposed second sentence, mimicking
the ABA's Ethics 2000 language (but with the added Colorado requirement that notice that a change has
actually occurred be communicated in writing), she noted that the ABA provision for effectuating
changes — the last sentence of the ABA's version of Rule 1.5(b) — only requires that the client be given
notice of a change in the basis or rate of fees/expenses and does not require that the client agree to it. 
She felt that, even with the proposed modifications, the last sentence of our Rule 1.5(b) would remain
unclear; while Comment [3B] would help clarify what is not a "material change," the lawyer is not
advised of what is a "material change" that would invoke Rule 1.8(a).  All that is offered is the negative
implication that something which is not beneficial to the client is a "material change."

Another member revisited the basic question of why Rule 1.8(a) should have any application to
a change in the basis or rate of fees/expenses.  He noted that — while he would prefer that all fee
arrangements be by way of written agreements signed by the clients — he had himself effected changes
from hourly-rate agreements to flat-fee agreements and had not, at the time, thought that Rule 1.8(a) was
implicated.  Rothrock responded that — as he had said at the outset of the discussion — while the
Colorado text is unique, the application of the conflict provision of Rule 1.8(a) to fee increases is not.

Another member commented that this was a good question, and she wondered whether we had
gone down a wrong road with our reference to Rule 1.8(a).  Despite the great deal of work that had been
done to date, she felt more work might be needed.

That member cited the sentence in proposed Comment [3A] reading, "For purposes of
[Rule 1.5](b), a change in the basis of fee is one that changes the structure of the fee, such as a change
from an hourly representation to a contingent fee or flat fee representation," and noted that the text of
Rule 1.5(b) itself also talks about "[a]ny change to the basis or rate of the fee."  She would suggest, as
a minor change, that Comment [3A] omit the reference to "change" in the "basis." or "rate" of the fee,
and simply explain what "basis" and "rate" mean, including by adding an example of a change in the
rate.  She proposed revising that comment language to read, "For purposes of paragraph (b), the basis
of the fee is the structure of the fee, such as an hourly representation, a contingent fee, or a flat fee
representation.  The rate of the fee is the method of calculating the fee based on the fee structure, such
as the rate in an hourly representation or the fee percentage in a contingent fee representation."
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Another member took up the question of why there was any reference at all to Rule 1.8(a).  He
recalled a couple of reasons:  First, client protection, to avoid overreaching after a representation had
gotten underway and the client might not be able to easily avoid a fee increase by terminating the
representation and moving to other counsel.  Second, to advise lawyers that there is in fact a conflicts
issue as has been evidenced by actual civil litigation.  But, he noted, we have been struggling over the
expression of the interplay between fee/expense increases and Rule 1.8(a) mainly to make some
accommodation for the lawyer who bills on an hourly basis and must expect to increase fees from time
to time in longstanding, regular representations.  The experience of many members is that questions
about this have been frequently asked at continuing legal education programs regarding the new Rules. 
This member would, however, be glad to revert to the model ABA text.

A member who is also a member of the Colorado Bar Association Ethics Committee recalled
that the discussions there had focused not so much on the existence of a writing — since most
practitioners now have written fee agreements — but on the "material change" concept, which seemed
to call for an application of Rule 1.8(a) if the change was material even if it had been anticipated in the
written agreement.

But another member responded that this fear was unfounded, since the Rule had already been
altered to make it clear that a change in the basis or rate of fees/expenses that had been provided for in
the initial, written fee agreement did not require Rule 1.8(a) treatment even if "material."  Rather, the
problems arise under the current text of Rule 1.5(b) when there is no written fee agreement or the one
that exists does not anticipate changes.  Additionally, lawyers are stumbling over the concept of
"material change."

To that, the member who had attempted to recall the CBA Ethics Committee discussion
acknowledged that he had expressed it incorrectly and had meant to say what the responding member
actually said — in essence, that lawyers fear that the troublesome concept of a "material change"
precludes reliance even on initial, written fee agreements that provide for fee/expense increases.

Another member noted that in most other legal contexts the concept of materiality is used
without any attempt at a definition; he did not favor trying to define it here.  In his view, our facilitation
of "beneficial changes" should not be impaired by an attempt to define "material change."

Harking back to the fundamental question that had been raised earlier, a member commented
that our difficulties have arisen after adoption of the changes to Rule 1.5(b) as part of the Ethics 2000
modifications, when lawyers began to call the experts asking why written fee agreements could ever be
subject to analysis under the conflicts principles of Rule 1.8(a).  In this member's view, if the Rules must
deal in any way with fees, all of the provisions should be lodged in Rule 1.5, and Rule 1.8(a) should be
left to deal with non-representational business relationships with clients, not with fee arrangements.  In
his view, we should put all that needs to be said about fees in Rule 1.5 without any reference to Rule 1.8,
so that it would be easier to understand what is required of the lawyer.

Rothrock acknowledged that these were good points, raising the basic question of whether
Colorado should drop all reference, in Rule 1.5, to Rule 1.8 and go the way of the ABA.  That, he said,
would require us to ask whether lawyers should be under any societal, ethical duty — not a civil duty
of care — regarding fee increases.  If the lawyer proposes to the client, in the middle of a representation,
to change the fee, what should his duty be?  The ABA only calls for disclosure; should there be more?

Two members were quick to jump in and say that Rule 1.8 should apply to these changes.  In
their view, Rule 1.8 is replete with monetary issues that are attendant to the lawyer-client relationship
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— the advancement of litigation costs is one example — and do not arise only in non-representational,
business relationships.  Given that, there is no structural reason to exclude from Rule 1.8 and reserve to
Rule 1.5 the basic matter of fees increases.  They noted that Rule 1.8 deals not only with business
relationships but also with "other pecuniary interest[s]."  That is, Rule 1.8 deals with situations where
there is monetary pressure and the client does not have good choices.

A member commented that the question of whether Rule 1.8(a) applies to changes in
fees/expenses is a different question from whether Rule 1.5(b) needs to make reference to Rule 1.8(a). 
To that, another member asked whether the "legislative history" would be misleading if all reference to
Rule 1.8(a) were now deleted from Rule 1.5(b).  To her own question, she responded that we had put
the reference in to be helpful, not to add an application of Rule 1.8(a) that did not in fact exist
previously.  Another agreed:  We are doing this to provide guidance, to clarify that Rule 1.8(a) does
apply; we are just being up front about it.

A member asked how these matters are actually handled by the Office of Attorney Regulation
Counsel.  The answer given was that, leaving aside questions of whether the changed fee is unreasonable
under Rule 1.5(a), the Office looks to see whether the client was jammed into a fee change without a
meaningful choice.  The member who had asked the question then asked what Rule 1.8 could have to
do with that situation:  The client is not in a position to change counsel in midstream.  Isn't the
"jamming" sui generis and not resolved by following Rule 1.8's admonition to advise the client to seek
other counsel about how to "deal" on the proposed change?  Yes, the answer came; that is correct, and
typically the issue is not raise with the Office until years later.

Again it was asked:  Can we not deal with the fee change directly in Rule 1.5 and separately from
Rule 1.8?  In reply, a member characterized that as a great idea that could not work because of the
complexity of our Rule.  We should not, he said, diverge from the Rule 1.8 model more than is
absolutely necessary, for we do not want to confuse lawyers used to practicing under the Ethics 2000
model in other jurisdictions.

In answer to a question from a member, it was said that the Office of Attorney Regulation
Counsel does not really see fee-change cases arising under written fee agreements.  The Office's
experience is with changes that are imposed in the absence of any written fee agreement whatsoever. 
It has never had problems with fee changes occurring under written fee agreements or in the context of
long-term representations.  But, it was noted, the Office has had to deal with fee changes jammed down
upon clients in the absence of prior agreement for such changes; as Rothrock had noted, there are cases
and opinions from other jurisdictions regarding the need to comply with Rule 1.8 in those situations and
it is in recognition of those cases and opinions that it was decided to clarify the application of Rule 1.8(a)
to such changes in the Colorado Rules.

A member added that a client might be facing a rate increase from $200 per hour to $450 per
hour — $450 per hour might not be "unreasonable" in a Rule 1.5(a) sense, but a increase of 125% would
be shocking to the client.

A member who had not spoken before said he believed we need to refer to Rule 1.8(a) in
Rule 1.5(b) in order to advise lawyers that they have no right to unilaterally change a fee; the Rules
should not imply that they can make such changes without agreement and should not imply that the
agreements can be extracted without the conflicts protections of Rule 1.8.  Clients should be able to say,
no, we are going to stick to the original fee agreement.
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The member who had previously asked that all provisions regarding fees be lodged in Rule 1.5,
without application of Rule 1.8(a), now said that, if we really want any fee/expense change to be
provided for in the initial fee arrangement, we should simply say that in Rule 1.5.

The member who had urged adequate guidance for the lawyer said he had no problem with a
Rule that required all provision for fee changes to be included, if at all, in an initial, written fee
agreement.

Rothrock commented that the subcommittee had understood that the concept of a prior
authorization to change fees/expenses should accommodate both the initial written fee disclosure
contemplated by the first sentence of Rule 1.5(b) and also a formal written agreement.  If it is now the
view that midstream changes of any significance must comply with Rule 1.8(a) if not reflected in an
initial written agreement, we should be carefully say that, so that lawyers are not misled into thinking
that they can provide for future fee/expense increases in their initial, one-way written communications
contemplated by the first sentence of Rule 1.5(b).  Lawyers need to know what is required of them.  If
Rule 1.8(a) will be applied in fact, we need to tell them that so that they are not blindsided.  Or, he
added, tell the Office of Attorney Regulation Counsel that Rule 1.8(a) no longer applies to fee/expense
changes.

A member noted that we spell out that Rule 1.8(a) has application but, she pointed out,
Comment 3 to Rule 1.8 itself notes that the general conflicts rule, Rule 1.7 also has application.   She1

said we could also make a reference to Rule 1.7 in our comments to Rule 1.5.  Further, she noted, we
do not define "agreement" — should we not, she asked, insert the concept of "informed consent," such
as by saying, "Unless the client has given informed consent to a change in the basis or rate of the fee or
expense . . ."?  Lastly, she asked if she was simply mucking it up more by raising these points.
 

Another member said that incorporation of the concept of "informed consent" would cause more
confusion than it would help.  He noted that we have tried to deal with the concept of a course of dealing
in long-term representations as a basis for establishing an agreement for fee/expense changes.  The
informed consent concept would not accommodate that approach.  This member suggested a straw vote
on the issue of whether Rule 1.5(b) or its comments should contain any reference to Rule 1.8(a).  In his
view, the problems arise with "jam downs" of changes on clients — for example, in a switch from an
hourly rate basis to a contingency basis in a case that is progressing nicely — and a reference to Rule
1.8(a) provides useful caution in those situations.

To that suggestion, the Chair commented that there is no question that Rule 1.8(a) applies in fact
to increases in the bases or rates of fees and expenses; the question is whether we should say that in the
text of or the comments to Rule 1.5(b).  We are, she said, generally split on whether to place the
reference in the text or only in the comments.  She is reluctant to ask the subcommittee to reconvene and

1. Comment 3 to Rule 1.8 reads (emphasis added)—

[3] The risk to a client is greatest when the client expects the lawyer to represent the client in the transaction
itself or when the lawyer's financial interest otherwise poses a significant risk that the lawyer's representation of the
client will be materially limited by the lawyer's financial interest in the transaction. Here the lawyer's role requires
that the lawyer must comply, not only with the requirements of paragraph (a), but also with the requirements of Rule
1.7. Under that Rule, the lawyer must disclose the risks associated with the lawyer's dual role as both legal adviser
and participant in the transaction, such as the risk that the lawyer will structure the transaction or give legal advice
in a way that favors the lawyer's interests at the expense of the client. Moreover, the lawyer must obtain the client's
informed consent. In some cases, the lawyer's interest may be such that Rule 1.7 will preclude the lawyer from
seeking the client's consent to the transaction.
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pursue some entirely new approach.  Everyone favors the suggested addition of the proposed second
sentence to the text of Rule 1.5(b).  We have also decided not to define "material change."

A member asked:  Is there an intended difference in the treatment of "written fee disclosures"
(or written fee "communications," to use the word found in the first sentence of Rule 1.5(b)) and "written
fee agreements"?  A subcommittee member said there was no intended difference — we are attempting
to structure the provision so that both approaches are accommodated, and we have tried to track the two
different approaches through the Rule and its comments.  Another member of the subcommittee asked
whether the question exposed the phrase introducing the second sentence of Rule 1.5(b) — "Except as
agreed to by the lawyer and a client or as provided in a written fee disclosure under this Rule 1.5(b) . . ."
— as being too narrow; but he was answered with the observation that the first part of that phrase was
intended to accommodate an agreement for fee/expense changes that was created by a course of dealing. 
It was again noted that the subcommittee had been careful to trace the two separate concepts — an
agreement and a written disclosure — throughout its modifications.

Another member confirmed that there are two notions:  (1) a written fee disclosure of the kind
the Colorado Rule has long provided for, communicating the basis or rate of fee and expenses to the
client "before or within a reasonable time after commencing the representation" and (2) an agreement
as to the basis or rate of fees and expenses — which may also include an agreement as to changes in the
basis or rate — that may have developed out of a course of dealing in a "regular representation" that
((necessarily) commenced before the amendment of the Rule in 1999 to require written disclosure.

A member accepted that characterization but added that, in dealing with the course-of-dealing
situation that commenced before 1999, we are now telling the lawyer that any change to the basis or rate
of fee that was not itself incorporated into the course-of-dealing agreement must be processed under
Rule 1.8(a) as a new lawyer-client transaction involving a conflict of interest.

To that view, two members strongly objected that it was unfair and inappropriate to subject the
lawyer to Rule 1.8(a) simply because the Committee was not skilled enough to write a proper provision
into Rule 1.5.  Someone else remarked that the effort was beginning to look a lot like talking to his
insurance agent about a policy.

A member moved the adoption of the revisions that were proposed by the subcommittee, with further
revisions to Comment [3A] to remove references to "change" in the basis or rate of the fee and to include
more examples of the meaning of the "basis" and "rate" of a fee.

The Chair, however, cautioned the Committee not to make changes in the proposal unless it
thought the changes really fixed a perceived problem.  Rothrock commented that he understood the
Chair not to be confident that the changes were useful.  He added that the issues the Committee had
identified with the proposal were those of "materiality" and with the sufficiency of the fee disclosure.

A member suggested that a penultimate sentence be added to Comment [3B] to the effect that
materiality will be a fact-specific issue to be addressed in particular circumstances, and she noted that
her effort was to avoid a misleading negative implication in the last sentence of that comment — "When
a change in the basis or the rate of the fee or expenses is reasonably likely to benefit the client, . . . the
change is not material and Rule 1.8(a) does not apply" — that any change which does not "benefit the
client" must be "material."

Another member noted that it was the first three examples stated in Comment [3B] that caused
the confusion.
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And another member suggested that the Rules ought to answer these questions:  How can I avoid
the application of Rule 1.8(a) to my fee arrangements with my client, and, if I am caught by Rule 1.8(a),
what am I then required to do?  But to the suggestion that the Committee undertake to define the concept
of materiality, that member refused to consider the possibility.

A member asked whether the first sentence of Comment [3B] could be modified to read, "If the
written fee agreement or disclosure required by Rule 1.5(b) . . . ."  The movant found that to be a
friendly amendment.  But, when another member suggested that the language refer to "the prior fee
agreement" rather than to "the written agreement," so that it would also cover course-of-dealing
agreements, the movant countered that such a change would be improper because the intended scope
of that first sentence of the comment is only agreements or disclosures that have been made in writing,
not course-of-dealing agreements; the second sentence of the comment deals with the course-of-dealing
situation.

After this discussion, and on a vote, the Committee determined to approve the amendments to
Rule 1.5(b) and its comments that had been proposed by the Subcommittee, with the addition of the
words "agreement or" after the initial words "If the written fee" in the first sentence of Comment [3A].

The Committee determined that the Chair should propose these changes to Rule 1.5 to the Court
promptly, rather than awaiting the Committee's action on the pending closed files changes to Rule 1.15. 
It was noted that lawyers have had many questions about the current version of Rule 1.5(b) and would
welcome a prompt resolution.  Thus, the Chair will now proceed to propose to the Court two sets of
changes — those to Rule 1.15(k)  and these to Rule 1.5(b) and its comments — without further delay.2

VI. Proposal for Amendments to Rules 1.6, 3.8, and 8.6 Regarding Prosecutorial Discovery of
Exonerating Evidence.

In Judge Webb's absence, the Chair reported for the subcommittee considering the American Bar
Association's changes to Model Rule 3.8 and related changes to Rule 1.6 and Rule 8.6, which the
Committee had considered at its twenty-second meeting, on October 21, 2008.  At that meeting, the
Committee had determined to expose for public comment a revision of that subcommittee's report that
had been presented to the Committee at the October meeting, which revised report would include a
minority report, and that the revised report would be directed particularly to the Colorado District
Attorneys Association, the Colorado Public Defender, the Colorado Alternate Defense Counsel, the
Colorado Bar Association Ethics Committee, and the Colorado Trial Lawyers Association.

The Chair now reported that the Public Defender had indicated he would make some comments,
but those have not yet been received and reviewed by the subcommittee.  Accordingly, the Chair would
hold this matter for the twenty-fourth meeting, so that the subcommittee could provide its views to the
whole Committee.

VII. ABA Proposal for Changes to Rule 1.10 Regarding Screening Walls for Lawyers Moving to
Opposing Law Firms.

The Chair reminded the members that the materials for this meeting had included the text of the
American Bar Association's recent proposal to amend Model Rule 1.10 to accommodate lawyer moves

2. As a result of further suggestions for changes to Rule 1.5(b) that were made after the meeting, the Chair

determined to return the Rule 1.5(b) matter to the Committee at its next, twenty-fourth, meeting rather than make the

proposals to the Court.
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to law firms representing opposing parties in matters on which the moving lawyers had worked while
at their former firms.  She noted that the ABA had rejected text similar to that adopted by the Colorado
Supreme Court effective January 1, 2008, at this Committee's suggestion, and had adopted language that
was more permissive. Under the new Model Rule, a lawyer may move to opposing counsel's law firm,
without creating a conflict requiring the former client's consent, even if the moving lawyer had
substantially participated in the representation while at the former firm, so long as the moving lawyer
is screened from the matter at the new firm and the moving lawyer and new firm undertake other
procedural steps set forth in the amended Model Rule.

A member urged the Committee to review recent articles in The New York Times and The
National Law Journal criticizing the ABA's proposal, noting that they reflected a growing "firestorm"
about the ABA's position.

VIII. Adjournment; Next Scheduled Meeting.

The meeting adjourned at approximately 12:00 p.m.  The next scheduled meeting of the
Committee will be on Friday, May 8, 2009, beginning at 9:00 a.m., in the Supreme Court Conference
Room.3

RESPECTFULLY SUBMITTED,

Anthony van Westrum, Secretary

[These minutes are as approved by the Committee at its meeting on May 8, 2009.]

3. The twenty-fourth meeting was originally scheduled for April 17, 2009, but was postponed to May 8, 2009, on

account of a snowstorm in the Denver area.
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Appendix to SCSCRPC Minutes of
Twenty-Third Meeting, on February 20, 2009

Rule Change 2008(16)

COLORADO RULES OF PROFESSIONAL CONDUCT

APPENDIX TO CHAPTER 18 TO 20

RULE 1.5.  FEES

Comments [1] through [6] [No Change]
[7]:  A division of fee is a single billing to a client covering
the fee of two or more lawyers who are not in the same firm.  A
division of fee facilitates association of more than one lawyer
in a matter in which neither alone could serve the client as
well, and most often is used when the fee is contingent and the
division is between a referring lawyer and a trial specialist.
Paragraph (e) permits the lawyers to divide a fee either on the
basis of the proportion of services they render or if each
lawyer assumes responsibility for the representation as a whole.
In addition, the client must agree to the arrangement, including
the share that each lawyer is to receive, and the agreement must
be confirmed in writing.  Contingent fee agreements must be in a
writing signed by the client and must otherwise comply with
paragraph (c) of this Rule.  Joint responsibility for the
representation entails financial and ethical responsibility for
the representation as if the lawyers were associated in a
partnership.  A lawyer should only refer a matter only to a
lawyer whom the referring lawyer reasonably believes is
competent to handle the matter.  See Rule 1.1.
Comments [8] through [18] [No Change]

RULE 1.6.  CONFIDENTIALITY OF INFORMATION

Comments [1] through [15] [No change]
[16] A lawyer must act competently to safeguard information
relating to the representation of a client against inadvertent
or unauthorized disclosure by the lawyer or other persons who
are participating in the representation of the client or who are
subject to the lawyer's supervision.  See Rules 1.1, 5.1 and 5.3.

[17] When transmitting a communication that includes information
relating to the representation of a client, the lawyer must take
reasonable precautions to prevent the information from coming
into the hands of unintended recipients.  This duty, however,
does not require that the lawyer use special security measures
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if the method of communication affords a reasonable expectation
of privacy.  Special circumstances, however, may warrant special
precautions.  Factors to be considered in determining the
reasonableness of the lawyer's expectation of confidentiality
include the sensitivity of the information and the extent to
which the privacy of the communication is protected by law or by
a confidentiality agreement.  A client may require the lawyer to
implement special security measures not required by this Rule
or may give informed consent to the use of a means of
communication that would otherwise be prohibited by this Rule.

Former Client

[18] The duty of confidentiality continues after the client-
lawyer relationship has terminated.  See Rule 1.9(c)(2).  See Rule
1.9(c)(1) for the prohibition against using such information to
the disadvantage of the former client.

RULE 1.15.  SAFEKEEPING PROPERTY

Rule 1.15(d)(2):

(d) [No Change]
(1) [No Change]
(2) A business account or accounts into which all funds received
for professional services shall be deposited.  All business
accounts, as well as all deposit slips and all checks drawn
thereon, shall be prominently designated as a "professional
account," or an "office account,". or an "operating account."

Rule 1.15(i)(6):
(i) Management of Trust Accounts.

(1)through (5) [No Change]
(6) Reconciliation of Trust Accounts.  No less than

quarterly, a lawyer or a person authorized by the lawyer
shall reconcile the trust account records both as to
individual clients and in the aggregate with the lawyer's
trust account bank statement(s)
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RULE 1.17.  SALE OF LAW PRACTICE
Comments [1] through [4] [No Change]
[5]:  This Rule also permits a lawyer or law firm to sell an area
of practice.  If an area of practice is sold and the lawyer
remains in the active practice of law, the lawyer must cease
accepting any matters in the area of practice that has been
sold, either as counsel or co-counsel or by assuming joint
responsibility for a matter in connection with the division of a
fee with another lawyer as would otherwise be permitted by Rule
1.5(e)(d).  For example, a lawyer with a substantial number of
estate planning matters and a substantial number of probate
administration cases may sell the estate planning portion of the
practice but remain in the practice of law by concentrating on
probate administration; however, that practitioner may not
thereafter accept any estate planning matters.  Although a lawyer
who leaves a jurisdiction or geographical area typically would
sell the entire practice, this Rule permits the lawyer to limit
the sale to one or more areas of the practice, thereby
preserving the lawyer's right to continue practice in the areas
of the practice that were not sold.
Comments [6] through [15] [No Change]

RULE 5.7.  RESPONSIBILITIES REGARDING LAW-RELATED SERVICES

Comments [1] through [8] [No Change]
[9]:  A broad range of economic and other interests of clients
maybe served by lawyers' engaging in the delivery of law-related
services.  Examples of law-related services include providing
title insurance, financial planning, accounting, trust services,
real estate counseling, legislative lobbying, economic analysis,
social work, psychological counseling, tax preparation, and
patent, medical or environmental consulting.
Comments [10] through [11] [No Change]

RULE 7.2.  ADVERTISING

Comment [1] through [7] [No Change]
[8]:  A lawyer also may agree to refer clients to another lawyer or a
nonlawyer in return for the undertaking of that person to refer
clients or customers to the lawyer.  Such reciprocal referral
arrangements must not interfere with the lawyer's professional
judgment as to making referrals or as to providing substantive legal
services.  See Rules 2.1 and 5.4(c).  Except as provided in Rule

19ahvy103108-x -All SCSCRPC minutes, Vol. 2. Combined M inutes Page 67



1.5(e)(d), a lawyer who receives referrals from a lawyer or nonlawyer
must not pay anything solely for the referral, but the lawyer does not
violate paragraph (b) of this Rule by agreeing to refer clients to the
other lawyer or nonlawyer, so long as the reciprocal referral
agreement is not exclusive and the client is informed of the referral
agreement.  Conflicts of interest created by such arrangements are
governed by Rule 1.7.  Reciprocal referral agreements should not be of
indefinite duration and should be reviewed periodically to determine
whether they comply with these Rules.  This Rule does not restrict
referrals or divisions of revenues or net income among lawyers within
firms comprised of multiple entities.

Amended and Adopted by the Court, En Banc, November 6, 2008,
effective immediately.

By the Court:

Michael L. Bender Nathan B. Coats
Justice, Colorado Supreme Court Justice, Colorado Supreme Court

End of Appendix to SCSCRPC Minutes of
Twenty-Third Meeting, on February 20, 2009
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COLORADO SUPREME COURT

STANDING COMMITTEE ON THE RULES OF PROFESSIONAL CONDUCT

Approved Minutes of Meeting of the Full Committee
On May 8, 2009

(Twenty-Fourth Meeting of the Full Committee)

The twenty-fourth meeting of the Colorado Supreme Court Standing Committee on the Rules
of Professional Conduct was convened at 9:00 a.m. on Friday, May 8, 2009, by Chair Marcy G. Glenn. 
The meeting was held in the Supreme Court Conference Room on the fifth floor of the Colorado State
Judicial Building.

Present in person or by conference telephone at the meeting, in addition to Marcy G. Glenn and
Justices Michael L. Bender and Nathan B. Coats, were Federico C. Alvarez, Michael H. Berger, Gary
B. Blum, Nancy L. Cohen, Cynthia F. Covell, Thomas E. Downey, Jr., John M. Haried, David C. Little,
Judge William R. Lucero, Cecil E. Morris, Jr., Neeti Pawar, Kenneth B. Pennywell, Judge Ruthanne
Polidori, Helen E. Raabe, Alexander R. Rothrock, Marcus L. Squarrell, Boston H. Stanton, Jr., Anthony
van Westrum, Eli Wald, Judge John R. Webb, and E. Tuck Young.  Excused from attendance were John
S. Gleason and Lisa M. Wayne.  Also absent were Henry R. Reeve and David W. Stark.

I. Meeting Materials; Minutes of February 20, 2009 Meeting.

The Chair had provided two packages of materials to the members prior to the meeting date, one
in advance of the meeting as it had first been scheduled for April 19, 2009, and a second in advance of
the meeting as it was rescheduled for this day.  Included in the second package were submitted minutes
of the twenty-fourth meeting of the Committee, held on February 20, 2009.  Those minutes were
approved as submitted.

II. Further Consideration of Midstream Fee Adjustments under Rule 1.5(b) and Rule 1.8(a).

Although the Committee had thought it had finished its consideration of "midstream fee
adjustments" at its February meeting, a footnote in the minutes to that meeting warned, "As a result of
further suggestions for changes to Rule 1.5(b) that were made after the meeting, the Chair determined
to return the Rule 1.5(b) matter to the Committee at its next, twenty-fourth, meeting rather than make
the proposals to the Court."  [The subcommittee's further suggestions are attached to these minutes as
Appendix I.]  The Chair now asked Alexander Rothrock to discuss the changes.

Rothrock pointed out that the first change was a global substitution of the word "communication"
for the word "disclosure" in the three places it appeared in the subcommittee's earlier draft of Rule 1.5
and its comments.  The subcommittee believes that the word "communication" better reflects the process
by which an existing fee agreement might be changed and militates against a misreading by which one
might think that the fee agreement can be changed by the lawyer's unilateral action.

The second change, Rothrock explained, was to add an introductory clause to the sixth sentence
of Comment [1] to Rule 1.8 to clarify that that conflict Rule applies to midstream modifications of fee
agreements:  That is, while Rule 1.8 does not apply to "ordinary fee arrangements between client and
lawyer, which are governed by Rule 1.5," there is an exception as stated in Rule 1.5(b) for modifications
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to those "ordinary fee agreements."  The added clause, Rothrock said, prevented a reading of
Comment [1] to Rule 1.8 from wholly undermining the changes we have made to Rule 1.5(b).

A member promptly took aim at the word "or" found in the introductory clause to the second
sentence of Rule 1.5(b), which the subcommittee was now proposing to read, "Except as agreed to by
a lawyer and a client or as provided in a written fee communication. . . ."  He was troubled by the
implication, from the use of the disjunctive, that the sentence did not require the client to agree to the
modification before it could become effective.  That is, he worried that it could be read as follows: 
"Except as such changes might be stated by a lawyer to the client in a written fee communication under
this Rule 1.5(b), any material changes to the basis or rate of the fee or expenses are subject to the
provisions of Rule 1.8(a); Rule 1.8(a) is not applicable if the changes are stated to the client in such a
communication."

Rothrock answered this point by directing the member to the immediately preceding sentence
in Rule 1.5(b), reading, "Any change to the basis or rate of the fee or expenses shall also be
communicated to the client in writing."  Rothrock said that sentence establishes the basic requirement
that any change to the basis or rate of fee from that established in an existing fee agreement be
"communicated" to the client; the third sentence merely establishes that the imposition of the change
is subject to the conflict principles of Rule 1.8(a) unless the prospect for the change has already been
agreed to by the lawyer and the client.

But another member rejected Rothrock's explanation, arguing that the member who had raised
the matter of the disjunctive "or" was rightly concerned that the third sentence had the operative effect
of permitting unilateral changes, via "written fee communications," without application of Rule 1.8(a)
and without the client's agreement to the change.  He stressed that the Rule must be clarified to mean
that the client must agree to the change.

A member pointed out that the only circumstance in which there can be an agreement between
the lawyer and the client — within the contemplation of the beginning words, "Except as agreed to by
the lawyer and the client," in the third sentence — that has not been established by "a written
communication" of some sort is a lawyer-client fee arrangement established before the introduction of
the writing requirement with the 1999 amendment to Rule 1.5; from the adoption of that amendment
forward, all fee arrangements must be established by some written communication.  Thus, the reference
in that third sentence to "a written fee communication" that provides for subsequent changes in the rate
or basis of the fee  must be to an initial written communication that establishes the initial fee and makes1

provision for its subsequent change.  If a post-establishment communication is intended to provide for
changes in the rate or basis of fees, that communication will be subject to Rule 1.8(a).

Another member adopted that reasoning and suggested the addition of the word "initial" to make
the introductory clause to the third sentence read, "Except as agreed to by a lawyer and a client or as
provided in an initial written fee communication under this Rule 1.5(b) . . . ."

But Rothrock sought to narrow the discussion, arguing that the only issue before the Committee
was whether to use the word "communication" or the word "disclosure."

A member directed the Committee's attention to Comment [3B] to Rule 1.5, pointing out that
it explains what is meant by Rule 1.5(b).  He recalled that, at one time, we had spoken of an "agreement"

1. The reader should remember that Rule 1.5(b) refers both to changes in the rate or basis of fees and to changes

in the rate or basis of expenses.  For simplicity's sake, expenses are not referred to in these minutes. —Secretary.
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but had found that to be incorrect, because Rule 1.5 has not required an "agreement" but only a
"communication."

A second member agreed that the Committee had stumbled over the word "agreement"; in fact
no "agreement" is required.  But, she thought, the members who were now raising further concerns about
Rule 1.5(b) were right to do so.  The Rule, she said, is inherently confusing, and the Committee needs
to clear it up so that a lawyer can understand it and will not be led to believe that he can unilaterally
change the deal.

The member who had first spoken about the changes clarified his understanding:  If he has a
written fee agreement with his client — which can be established by a unilateral written communication
— and if that agreement provides for, say, reasonable annual modifications to the fee, then he is
permitted to make such modifications without complying with Rule 1.8(a).  If that is the case, he did not
understand why the verb we select for the Rule was important, be it "communicate," "disclose,"
"impose," "reveal," or some other verb.  He commented that the members of the Colorado Bar
Association Ethics Committee's calling subcommittee get lots of questions about these matters from
lawyers who are trying to comply with the Rule.  Yet, he said, Regulation Counsel is always looking
with hindsight at what was done, where things may look worse than the lawyer, who had necessarily
been analyzing the matter prospectively, understood.  In this member's view, if the Committee intended
to apply Rule 1.8(a) to something other than "regular adjustments" in fee schedules, then the Rule
needed to say more.  He did not understand what was fixed by changing "disclosure" to
"communication."

To that, Rothrock replied that the real problem is not between "communication" and "disclosure"
but, rather, lay in Comment [2] to Rule 1.5, which has not been modified since the 1999 amendment that
required even initial fee arrangements to be expressed in writing.  Rothrock was referring to the first two
sentences of Comment [2], reading, "When the lawyer has regularly represented a client, they ordinarily
will have evolved an understanding concerning the basis or rate of the fee and the expenses for which
the client will be responsible.  In a new client-lawyer relationship, the basis or rate of the fee must be
promptly communicated in writing to the client."  The essence of the problem with the third sentence
of Rule 1.5(b), Rothrock said, lies in the words, "Except as agreed to by a lawyer and a client":  Those
words, when read in contrast — because of the disjunctive "or — to the following words referring to a
"written communication," imply that the contemplated communication is not itself an agreement, and
yet we understand it to establish the agreement between the lawyer and the client by the client's
acceptance of services without challenge to the fee structure that the lawyer has communicated. 
Rothrock could not now recall why the Committee had abandoned the effort to base the provision on
an "agreement."

To that, a member pointed out that the Committee had made the change in order to establish a
basis in the Rule for including a "course of dealing" as one mode of reaching agreement on the fees or
on changes to the fees.

A second member supported that explanation, saying that there is always an agreement as to the
fee, as a principle of contract, but that it might not always be based on a writing signed by both the
lawyer and the client.  He suggested:  "Except as may be agreed to (which agreement may be established
by the written communication contemplated in the first sentence of this Rule 1.5(b), if the basis or rate
of fee so established is not promptly rejected by the client) . . . ."

Yet, another member questioned whether that formulation would accommodate the course-of-
dealing principle that the Committee clearly wants to preserve.
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But a member who had served on the subcommittee pointed out that the subcommittee spent a
lot of time on this issue, struggling with the substantive law of contract.  He recounted that the
subcommittee did not want to restate the law of contracts as a basis for the concepts used in Rule 1.5(b). 
Instead, it initially used the word "agreement" without the adjective "written," to cover both written
arrangements and those established by course of dealing.  He said that members' concerns that there
might be unilateral changes in fees was misplaced, because our commentary clarifies that all changes
must either be provided for in an initial agreement with the client or established by changes that have
been subjected to the Rule 1.8(a) conflicts principles.  This member compared the American Bar
Association Ethics 2000 text, which permits what he characterized as wholesale unilateral changes.  This
Committee has struck a balance and has expressly warned the practitioner about the Rule 1.8 problem: 
"If you don't have a deal regarding changes, then any change is a Rule 1.8 "new agreement."  All we are
doing in the text under consideration now, he said, is simply trying to eliminate the bar's current,
misplaced concern that the Rule as amended has precluded the lawyer and the client from agreeing —
at the time they initially establish the lawyer-client relationship and set their rules regarding fees and
changes in the rate or basis of fees — to ways in which that rate or basis might be changed in the future.

The member who had pointed out that there is, necessarily, always an agreement between the
lawyer and the client as to fees formally moved that the third sentence be amended to read, "Except as
agreed to by a lawyer and a client (which agreement may include an initial fee communication required
by the first sentence of this Rule 1.5(b)) or as provided in a written fee communication under this Rule
1.5(b), any material changes to the basis or rate of the fee or expenses are subject to the provisions of
Rule 1.8(a)."

In response to a member's question — would an "agreement" in this formulation include an
agreement reached by a course of dealing? — there was a chorus of affirmation that a course of dealing
would be included.

Another member suggested the following as an alternative to the text proposed by the motion: 
"Except as agreed to by a lawyer and a client, including an initial communication contemplated by the
first sentence of this Rule 1.5(b)), or as provided in a written fee communication under this Rule 1.5(b),
any material changes to the basis or rate of the fee or expenses are subject to the provisions of Rule
1.8(a)."

But another member took issue with both formulations.  She noted that the first sentence of
Rule 1.5(b) is correctly stated.  The second sentence then establishes that any change in the agreement
that was established pursuant to the first sentence must be communicated to the client in writing.  She
feared that, if the Committee modified the third sentence as proposed, it would alter the import of the
second sentence, because the third sentence would then be improperly assuming there was an agreement
already in place.  She questioned whether there would always be, in fact, an agreement formed by the
communication-cum-acceptance-of-services.  She preferred the text of the third sentence as Rothrock's
subcommittee had proposed it to the Committee.

Another member supported this view, pointing out that the addition of the reference to the initial
communication as a basis for establishing an agreement for fee changes had the effect of reading the
second sentence of Rule 1.5(b) right out of the Rule.

A third member took issue with that, however, asking how there could be any basis for a fee
increase if it is not established either (1) by an initial communication from the lawyer that calls out the
possibility of the increase and is followed by the client's acceptance of the lawyer's services or (2) by a
formal, written, bilateral agreement that provides for the increase.
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Rothrock told the Chair that all of this discussion meant that the matter should be returned once
again to the subcommittee for further work.  The Chair agreed but said she wanted to be sure the
Committee was giving the subcommittee adequate guidance for its further deliberations.

A member commented that providing for fee changes in an "initial" communication is only one
of several ways in which changes may be accommodated.  In her view, the second sentence of the Rule
requires that she give actual notice of any fee change she actually makes, but, if she has provided for the
possibility of that change in the agreement she has reached, in one fashion or another, with the client
before the client becomes contractually bound to pay for services she renders — that is, before the
engagement is established — then she need not comply with Rule 1.8(a) when the notice is given and
the fee is increased.  She did not want to lose sight of the fact that any actual change in fee must be
communicated to the client, even if the possibility of the change being made has been anticipated in the
arrangement to which the lawyer and the client are deemed to have agreed.

The Chair pointed out that the Committee has been wrestling with these issues because it felt
that the practitioner needed warning of what the case law has established but the ABA Ethics 2000 Rules
do not mention:  Any change in the basis or rate of fee presents a conflict of interest between the lawyer
and the client that must be handled under Rule 1.8(a)  unless the change was agreed to by the client in
the initial process of engagement.  She asked whether the Committee should abandon its effort and
simply revert to the ABA's approach and text.

To that suggestion, a member countered by saying we need to warn lawyers of the case law
analysis that applies Rule 1.8(a) to fee changes to which the client has not previously agreed.  And, she
felt, there should not be any basis left in our text for a lawyer to argue that Rule 1.8(a) does not apply
when the lawyer tries unilaterally to increase her fee when the case is four years old and the client has
no practical ability to reject the lawyer and the fee increase and find other counsel.

Rothrock said that the Committee should continue its effort to find a way to state, clearly, that
Rule 1.8(a) will be applied to midstream fee changes that are not provided for in the initial engagement. 
He pointed out that no other state has made a serious attempt so to state the matter but that there is nearly
universal acceptance, in non-disciplinary encounters between lawyers and clients, of the principle that
a midstream fee change, not previously agreed to by the client, is a circumstance in which the lawyer
has a conflict implicating Rule 1.8(a).  He added that it is his understanding that Regulation Counsel
does, in fact, pursue disciplinary sanctions against improper midstream adjustments.

A member supported the idea of sending the matter back to the subcommittee, stating that, as now
written, the text of Rule 1.5(b) supersedes Rule 1.8(a) in the case of a midstream agreement or
communication that effects a fee change.

On a straw poll, two members favored reverting to the ABA Ethics 2000 Rules, but the remainder
did not.  Rothrock pointed out that, if the text of Rule 1.5(b) were returned to the ABA Ethics 2000
version, the Committee would have to consider the non-uniform modifications it has made to the
comments.

A member who had not previously spoken observed that he had been listening to these ethics
experts discuss, with great confusion, what these Rules mean and should mean and was wondering what
we might be doing to the practicing lawyer, who does not have the hands-on experience and insight
about the Rules and their purposes that this Committee has.  Clearly, he felt, the Committee needed to
return the matter to the subcommittee for further work.
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The Chair clarified that the Committee wants to state that Rule 1.8(a) applies to all material
changes in the fee arrangement that have not been anticipated in the initial engagement [or in a post-
engagement agreement that, itself, was reached in compliance with Rule 1.8(a)].

Following a withdrawal of the pending motion, the Committee returned Rule 1.5(b) and Rule
1.8(a) and their comments to the subcommittee for further work, with thanks to the subcommittee for
all that it has done thus far.

III. Further Consideration of Closed Client Files.

The Chair told the Committee that the subcommittee considering the handling of closed client
files had further changes to propose for existing Rule 1.15 and for the new Rule 1.16A that the
subcommittee had drafted, and she asked subcommittee chair Marcus Squarrell to explain the changes. 
[The subcommittee's further changes are attached to these minutes as Appendices II-A and II-B.]

Squarrell directed the Committee's attention to the redline showing the changes the
subcommittee made to the February version [Appendix II-B] and listed the changes as follows:

1. Chang the word "maintain" to "retain" in several places, to match the title of Rule 1.16A.

2. Add the phrase "after such termination" to Clause (1) of the second sentence of Rule 1.16A to
clarify that the notice that a lawyer may give to a client warning of impending file destruction
cannot be given prior to the termination of the matter — that is, the notice cannot be included
anticipatorily in an engagement agreement or some other communication given before the
termination of the matter.

3. Delete the phrase "that relate to the matter" in two places in Rule 1.16A.  Marcus commented
that the subcommittee had reasoned that the phrase was a redundancy but that he now believed
that the phrase probably was not redundant.

4. Add a sentence to the end of Rule 1.16A, reading, "This Rule does not supersede or limit a
lawyer's obligations to retain a file that are imposed by law, court order, or rules of a tribunal."

5. Modify Comment [3] to clarify that Rule 1.16A permits a lawyer to retain files longer than either
the two- or the ten-year period of time referred to in the Rule and add the possibility of a
subsequent application for post-conviction relief under Rule 35(c) of the Colorado Rules of
Criminal Procedure as an example of why a lawyer might determine to hold the file for longer
than the ten-year period of repose contemplated by Rule 1.16A.

The Chair commented that she believed Squarrell's second-guessing was right, that the phase
"related to the matter" should not have been deleted.  All of the members agreed that the phrase should
be added back in both of the places it had been deleted.

A member pointed out that the Committee has taken pains to clarify, in Comment [1] to
Rule 1.16A, that the Rule does not have application to the holding of "property."  But she questioned
the inclusion there of "settlement agreements" as examples of "property," because a settlement
agreement is different in kind from the other examples of "property" and cannot be distinguished
logically from any other executed contract.  Another member concurred in the observation.
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A member pointed to an inconsistency between the "unless" clause in the first sentence of the
text of Rule 1.16A — " . . . unless the lawyer has previously delivered [the files] to the client or disposed
of them in accordance with the client's instructions" — and the last sentence of Comment [3] — "A
client's receipt of papers forwarded from time to time by the lawyer during the course of the
representation does not alleviate the lawyer's obligations under Rule 1.16A."

Squarrell agreed that there was an inconsistency.  He recounted the genesis of the last sentence
of Comment [3], arising out of a discussion within the subcommittee about the situation where the
lawyer had regularly mailed material to the client in the course of the representation and was then
requested to deliver the entire file to the client upon termination of the matter.  The subcommittee
believed that the deliveries of material during the course of the representation should not eliminate the
post-termination obligation to turn over the entire file.

Another member noted that the requirement that the lawyer turn over a complete file
notwithstanding that much of it may have been previously copied to the client would be important in the
situation where the matter is turned over to substitute counsel.  But this member added that the "client
file" is what remains of the file in the lawyer's possession at the end of the representation — if the lawyer
turned documents over to the client as the matter progressed, and did not retain copies in her files, they
would no longer be part of the "client's file" and would not be covered by Rule 1.16A.

To the suggestion that the last sentence of Comment [3] deals with the turnover of files at the
end of a representation, a member said the point would be better placed in Rule 1.16(d), which provides,
"Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to
protect a client's interests, such as . . . surrendering papers and property to which the client is
entitled . . . ."

Another member approved of that idea and honed it by suggesting that the last sentence of what
has been proposed as Comment [3] to Rule 1.16A be added, instead, at the end of existing Comment [9]
to Rule 1.16, which currently reads, "Even if the lawyer has been unfairly discharged by the client, a
lawyer must take all reasonable steps to mitigate the consequences to the client.  The lawyer may retain
papers as security for a fee only to the extent permitted by law.  See Rule 1.15."

A member explained the idea behind that suggestion as follows:  Even if the lawyer returns parts
of the client's files to the client during the course of the matter, there remains an obligation to return the
entire file at the end of the matter.  But, she said, Rule 1.16A does not deal with the obligation to return
files; rather, it deals with the obligations associated with the retention of files and the ways in which
those obligations may be terminated in time.  Accordingly, it is inappropriate to include, in Rule 1.16A
and its comments, provisions regarding file return, as distinguished from provisions regarding file
retention or dealing with the end of retention.

The member who had suggested moving the last sentence of Comment [3] of Rule 1.16A to
Comment [9] of Rule 1.16 noted that the move would actually be a bit more complex than a simple paste
job; perhaps the concept should be stated as a new Comment [9A] in Rule 1.16.

Another member noted that, if the sentence were moved to Rule 1.16, then the existing reference
to Rule 1.16A in the subject sentence would need to be changed to refer instead to Rule 1.16.

A member suggested that the subject sentence be modified to clarify that a client's receipt of
papers during the course of the representation does not alleviate the lawyer's obligations to return the
entire file to the client after the termination of the representation if requested to do so.
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Squarrell supported that idea and noted that the "unless" clause of the first sentence of
Rule 1.16A itself might be modified to enhance the understanding that the Rule is dealing with "client

files."  To do that, he would have that clause read, "unless the lawyer has previously delivered them the

files to the client or disposed of them the files in accordance with the client's instructions."

Another member suggested that the "unless" clause be further modified to clarify that it relates
to actions to be taken "after the termination of the representation", as follows:  "unless, after the

termination of the representation, the lawyer has previously delivered the files to the client or disposed
of the files in accordance with the client's instructions."

But another member objected that this did not account for the circumstance in which, during the
course of the representation, the client had instructed the lawyer to return the files to the client without
keeping a copy of them in the lawyer's possession.

A second member agreed with that observation.  But two members responded that lawyers are
always entitled to keep copies of the client files they amass.  The two members who had objected to the
reformulation of the "unless" clause because it did not take into account file-disposition instructions
issued during the course of the representation did not agree that the lawyer had a right to retain copies
in the face of contrary instructions from the client and added that proposed Rule 1.16A, with its
reference to disposition of client files "in accordance with the client's instructions," would make it
difficult to argue otherwise.

The two members who had proposed modification of the "unless" clause to make it apply "after
the termination of the representation" said they had become convinced that such a modification would
be inappropriate.  One of them noted the example of a client who has delivered materials to her lawyer
during the course of a representation and then taken those materials back before the representation was
concluded.

Seeking to bring the discussion to a close, the Chair asked for a motion.

Instead of a motion, the Chair received a request that the previous question of whether
"settlement agreements" are a species of property be resolved.  The member who made that request said
that other states have included all "executed contracts" within the concept of "property" that must be
protected by the lawyer and provided to the client.  He suggested that the words "executed contracts"
be substituted for "settlement agreements."

That led another member, who is also a member of the Colorado Bar Association's Ethics
Committee, to recount that the Ethics Committee had had long discussions about what constituted "client
files" and what did not.  He noted that clients pay legal fees for legal research— why should they not
be entitled to copies of the memoranda generated in the course of that research; but how would such a
rule be crafted that would still leave room for the lawyer to decline to turn over to the client the notes
that contained personal observations of the client's demeanor or other things that lawyers do in fact insert
into file folders with the thought that they will never be exposed to the client?  The member added that
the elephant in the Ethics Committee's meeting room had been the payment, or nonpayment, of fees. 
Because of the issue of whether lawyers could refuse to deliver up files while their fees remained unpaid,
he said, the words had been "retain" and "retention" rather than "turn over."  In this member's view,
proposed Rule 1.16A would give good guidance to the practitioner, even though it might not be perfect. 
And, in his view, a concept that the lawyer must always comply with a client's demand that files be
turned over and copies not retained was crazy.
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One of the two lawyers who had just been labeled crazy replied that one needed to distinguish
between the question of discipline and lawyers' obligations to Regulation Counsel on the one hand and
civil liability to clients on the other hand.  He suggested that a lawyer who has complied with a client's
request to deliver an original document to the client without keeping a copy will do as requested but will
do so under a cover letter, copy to file, that memorializes the request and his compliance with it.  This
member noted that this Committee cannot, by a Rule, resolve questions of civil liability, but it can
resolve what can be kept, and must be kept, and how it can be disposed of, as a matter of discipline and
as a standard of conduct.  Thus, setting a standard of conduct — and not a standard of care — this Rule
1.16A begins, "[A] lawyer shall retain a client's files . . . ."

A member switched subjects by noting that the Committee had, at its meeting on February 20,
2009, discussed providing a carve-out or recognition of the special concerns of lawyers practicing
criminal law.  She noted that those who had stressed those concerns at the February meeting were not
present this day; in their stead, she said both prosecutors and defense counsel would feel that the two-
year period this Rule provides as a minimum retention period is too short for lawyers in criminal law
practice.

To that, a member replied that Comment [3] as now proposed contains — as a specific example
of a situation in which a lawyer may determine to retain a client's file for longer than the two-year and
ten-year periods — a reference to a matter that has resulted in a felony conviction implicating Rule 35(c)
of the criminal procedure rules.

A member returned the discussion to settlement agreements, executed contracts, and property. 
He said the issue is not whether particular papers get returned, or not, at some time but whether they
constitute "files" or "property."  If they are only "files," the obligation to retain them can be terminated
after two years by compliance with the notice provisions of this proposed Rule 1.16A.  If they are
"property," they must be protected in accordance with Rule 1.16.

Another member agreed that the more general term "executed contracts" should be used in place
of "settlement agreements," implying that all executed contracts should be treated as property deserving
of protection.

The member who had first raised the issue of "settlement agreements" as "property" said she had
concluded that the existing, general reference to "documents of intrinsic value" was sufficient to cover
settlement agreements and other executed contracts and that our debate could be resolved by simply
eliminating "settlement agreements" from the listing of examples of such "documents of intrinsic value." 
She moved the deletion of the words "settlement agreements" in the two places they appear in the
subcommittee's proposal — Rule 1.15(m)(1) and Comment [3] to Rule 1.16A.

Sensing that the discussion was wrapping up, Squarrell reminded the Committee that the words
"the files" should be substituted for the word "them" in both places it is used in the "unless" clause of
the first sentence of the text of Rule 1.16A.  And he proposed that the last sentence of Comment [3] be
retained without change.

But another member suggested, instead, that the last sentence of Comment [3] be deleted
entirely; it was not really needed, she said.

Several other members opposed the deletion of last sentence of Comment [3] if its concept was
not to be expressed somewhere else in Rule 1.16 or Rule 1.16A.  They felt that, even if the lawyer had
a practice of contemporaneously copying the client with all additions to the file during the course of the
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representation, there needed to be an obligation to offer up the entire file, as it was constituted at the
termination of the representation, to the client after the representation was terminated.  They proposed
leaving the sentence in place, and no other member challenged that proposal.

A member noted that the Committee had, at the beginning of its discussion, generally agreed that
the words "related to the matter" should be restored in the two places the subcommittee had deleted them
from the draft considered at its February 20, 2009 meeting.

Squarrell added that the Committee had agreed to a modification of the "unless" clause in the

first sentence of Rule 1.16A to read, "unless the lawyer has previously delivered them the files to the

client or disposed of them the files in accordance with the client's instructions."

Upon a vote, the Committee agreed to recommend to the Court the amendment of Rule 1.15, and
the addition of new Rule 1.16A, as proposed by the subcommittee and thus modified by the Committee.

IV. Further Consideration of Amendments to Rules 1.6, 3.8, and 8.6 Regarding Prosecutorial
Discovery of Exonerating Evidence.

To begin the Committee's further consideration of the American Bar Association's changes to
Model Rule 3.8 and related changes proposed by the subcommittee to Rule 8.6 and, possibly, related
changes proposed by a minority of the subcommittee to Rule 1.6, which the Committee had discussed
at both its twenty-second meeting, on October 21, 2008, and its twenty-third meeting, on February 20,
2009, the Chair introduced two guests, Ted Tow, of the Colorado District Attorney's Council, and
Norman Mueller, a lawyer practicing criminal defense law.  She noted that both of the guests had been
useful participants in the efforts of the subcommittee that had been appointed to make recommendations
regarding the ABA's changes.

The Chair asked Judge Webb, who chairs that subcommittee, to lead the Committee's discussion
this day.  Judge Webb expressed some trepidation, given the rigors of the Committee's just-concluded
discussions about midstream fee adjustments and closed client files, but took on the task
notwithstanding.

Judge Webb referred the Committee to the package of materials from his subcommittee that had
been provided to the members for the February 20, 2009 meeting — including a minority report
supporting the addition, to Rule 1.6, of an exception permitting a lawyer's disclosure of evidence that
might exonerate another person if it does not implicate a living current or former client of the lawyer —
as well as to two modified versions of the subcommittee's proposals, containing minor modifications,
which he had distributed to the attendees this day

The judge reminded the Committee that, at its twenty-second meeting, on October 21, 2008, it
had determined to expose for public comment a revision of the subcommittee's report that had been
presented to the Committee at the October meeting, together with a minority report regarding a related
proposal for the addition of an exception to the nondisclosure requirements of Rule 1.6, and that the
materials would be directed particularly to the Colorado District Attorneys Association, the Colorado
Public Defender, the Colorado Alternate Defense Counsel, the Colorado Bar Association Ethics
Committee, and the Colorado Trial Lawyers Association.  The Committee determined not to give
substantive attention to the matter at its February meeting, because it understood that the Colorado
Public Defender intended to provide some comments and it decided to hold further discussion until the
subcommittee had received and reviewed those comments and provided its views thereon to the
Committee.  In fact, the subcommittee had, in advance of this twenty-fourth meeting of the Committee
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as it had been initially scheduled for April 19, 2009, determined that it would not make a further report
to the Committee; but, in the interim before holding of the rescheduled meeting on this May 8, 2009,
the subcommittee did make some corrections to its proposal, as set forth in the two attachments that the
judge provided to the members this day.

Turning to substance, Judge Webb noted that the subcommittee has not proposed to deal with
the issue of prospective clients other than by way of the implication to be drawn from the words "current
or former client" that are found in the first sentence of proposed Rule 8.6; the subcommittee believes
those words make it sufficiently clear that the Rule does not cover prospective clients.  The
subcommittee would not oppose a comment confirming the implication, but it has not proposed such
a comment.

Judge Webb noted that some of the "stakeholders" who had provided comments to the
subcommittee were of the view that the Colorado text should adhere closely to that promulgated by the
American Bar Association.  The subcommittee felt, however, that the issues are of specific, local,
Colorado concern and are not likely to be applied substantively by someone from outside the state who
would not be aware of the Colorado changes.  Accordingly, the subcommittee felt no compunction to
adhere to uniform or model language and felt that the changes it proposed were important to reduce the
imprecision found in the ABA text.  Further, he said, what is going on in other jurisdictions in this area
is also a moving target that will probably result in non-uniformity elsewhere as well.

To that point, a member who has been watching what other jurisdictions are doing with the ABA
proposal reported that Wisconsin is currently reviewing the proposal but has not yet acted on it and that
New York has taken a go-it-alone approach to many of the ABA's rules, including in particular pieces
of Rule 3.8.  In sum, she said, Colorado is proceeding ahead of most of the states; even the ABA's
Criminal Justice Section, which discussed the ABA proposals at its meeting in February 2009, did not
consider changes to Rule 1.6 such as have been proposed by our subcommittee.  She indicated that she
was not concerned that we might deviate from the model text and thereby create non-uniformity.

A. Proposed Amendments to Rule 3.8.

Judge Webb then turned to the substance of Rule 3.8, saying he hoped the Committee could
bring that part of the matter to a conclusion before turning to Rule 8.6 and Rule 1.6.

A member opened the discussion by saying he did not think there was any need to make any
amendment to Rule 3.8.  He suspected that the advent of widespread use of DNA evidence in criminal
proceedings was driving the perception that something needed to be changed, but he believed that
development had nothing to do with prosecutors withholding evidence that they should be disclosing. 
It is, he said, just a reflection of advancement in the sciences; none of the cases that have achieved
notoriety have involved prosecutors sitting on evidence that they should have disclosed to the defense,
and it is, he said, false logic to tie that advance in science to the need for a new Rule.

Further, this member said, some prosecutors may already be taking the position that Rule 3.8(d)
covers DNA discovered post-conviction.  He thought that might be the crux of the Colorado case In
re Attorney C.   In his view, the prosecutor's obligation under Rule 3.8(d) — to disclose to the defense2

all evidence or information known to the prosecutor that tends to negate the guilt of the accused or

2. In re Attorney C, 47 P.3d 1167 (Colo. 2002) (requirement of "timely disclosure" under Rule 3.8(d) means that,

when a prosecutor is aware of exculpatory evidence before any critical stage of the proceeding, she must disclose that

evidence before the proceeding takes place).
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mitigates the offense — is not limited to information known before conviction, notwithstanding the
Rule's reference to "timely" disclosure.  He referred to the New York City Bar Association's Report on
"Proposed Prosecutorial Ethics Rules"  that was cited in the subcommittee's report and to Prof. Bruce3

Green's law review article that was cited in the New York City Bar report,  in which the author4

concluded that Rule 3.8(d) has no application to post-conviction discoveries of evidence; this member
said the case the law review article relied upon for that proposition  had dicta exactly to the contrary,5

for in that case the court took steps, at the end of its opinion, to refer to the disciplinary authorities in
Illinois the matter of the prosecutors' withholding evidence that had been discovered post-conviction.

Given those indications that Rule 3.8(d) already imposes a duty on prosecutors to disclose
evidence discovered post-conviction, this member felt that no amendment was needed.

A member asked why, if this view were correct, the ABA had felt modification was needed. 
Another member replied that questions have been raised about whether Rule 3.8(d) really does apply
to post-conviction discoveries of evidence, given its references to "the accused," to mitigation of the
offense, and to the sentencing process, all of which might be taken to indicate the disclosure obligation
only applies during the pendency of the criminal proceeding and not after conviction.  Many believe, as
does the member who previously spoke, that the provision applies both before and after conviction, but
these wording choices give cause to wonder.

A member noted that the proposed language looked like the Brady rule  and asked whether there6

really was a hole in the current Rule that needed filling.

To that the member who had recounted how use of words such as "the accused" in the current
rule has given rise to doubts about the application of the Rule to evidence discovered after conviction
replied that there is a concern among the defense bar and the public that some prosecutors have failed
to disclose such evidence when it is exculpatory.  She noted that Colorado's Regulation Counsel has
recently had a case in which a prosecutor agreed to public censure for such conduct, but she added that
the sense that there is withheld evidence is common across the country.

Norman Mueller commented that he felt the modifications are needed and, further, that the
changes that the subcommittee has proposed to the ABA amendments are appropriate.  He added that
the defense lawyers in the recent Tim Master case in Colorado  would argue that the prosecutors would7

not have disclosed the exculpatory DNA evidence there but for the persistence of the defense lawyers. 

3. Proposed Prosecutorial Ethics Rules, 2006 REPORT OF THE NEW YORK CITY BAR 69, found at http://www.

nycbar.org/Publications/record/vol_61_no_1.pdf/.

4. Green, Prosecution Ethics As Usual, 2003 U. ILL. L. REV. 1573 (2003), arguing that, in adopting the Ethics

2000 Rules, the ABA "declined to augment prosecutors' special responsibilities and did not expand any of the existing

provisions of Model Rule 3.8."  See fn 92 (citing Houston v. Partee, 978 F.2d 362 (7th Cir. 1992)) and the accompanying

text:  "Finally, [Rule 3.8] is silent about the prosecutor's exercise of discretion after a conviction has been obtained.  It

does not identify a duty to confess error when a conviction has been procured through wrongful means or a duty to seek

redress when post-trial evidence makes plain that an innocent person was convicted."  [Footnotes omitted.]

5. Houston v. Partee, 978 F.2d 362 (7th Cir. 1992).

6. Brady v. Maryland, 373 U.S. 83 (1963).  "We now hold that the suppression by the prosecution of evidence

favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment,

irrespective of the good faith or bad faith of the prosecution."  Id. at 87.

7. See The Denver Post, June 25, 2009, http://www.denverpost.com/search/ci_12685106.
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Mueller was concerned that a literal reading of Rule 3.8(d) as written, including the words "in a case"
in the prefatory words of the Rule, would support a conclusion that it applies only during the pendency
of a case and does not cover evidence discovered by the prosecutor after conviction.  He said the
subcommittee had looked to actual Colorado cases in developing its proposal for changes to the ABA
amendments, in order to define the prosecutor's duties clearly.

Ted Tow noted that there are arguments that Rule 3.8(d) is too broad.  The finality of a
conviction should have meaning and should be respected as a part of the judicial process.  Rule 3.8(d)'s
current reference to evidence that "tends to mitigate" an offense — which reaches to evidence that is
much less than would be needed to overturn a conviction — imposes too great a burden on prosecutors
if it is to be applied post-conviction.  Accordingly, he said, the proposed changes are useful clarifications
that will guide prosecutors as to their post-conviction obligations.  And, he added, it will lay to rest the
debate about whether Rule 3.8(d) applies, or not, to evidence discovered after conviction.

The member who had discussed the New York City Bar report and Prof. Green's law review
article said it is one thing to resolve whether Rule 3.8(d) applies to evidence discovered after conviction;
whether the modified Rule is too broad is another issue.  As to the first issue, his own research has
turned up nothing to confirm that Rule 3.8(a) does not apply to post-conviction evidence, other than
Prof. Green's law review article, which, he reiterated, he believed had incorrectly analyzed the existing
case law.  What little he has found on the question indicates that the current Rule is to be applied to post-
conviction evidence as well as during the trial proceedings.

Another member said that, in his experience, he has seen some prosecutor offices who
scrupulously disclose to the defense all material evidence and others who are bent on winning.  If one
is dealing with an office that does not promote disclosure, we simply will never learn about the
nondisclosures — he referred to the recent prosecution of Alaskan Senator Ted Stevens, in which it was
not from the prosecutor's office that Stevens learned of the fact that evidence was withheld from him but
from a third-party source.  Thus, if we are looking for data to support the proposition that the
Rule should apply post-conviction, we simply will not find it; instead, we must support that proposition
on the grounds of common sense rather than actual experience.

A member followed up that idea with the observation that enactment of a proscriptive Rule will
serve, in time, to educate the bar about what is required.  Another member joined in the observation by
adding that prosecutors, like other attorneys, need guidance about their duties.

Ted Tow commented that, in his discussions with other prosecutors about the proposed changes,
some said they were already aware of an obligation to disclose post-conviction evidence and asked why
more need be said, but others expressed appreciation for the additional guidance on the point.  In short,
there was a split of opinion among prosecutors as to the need for modifications of the text, but he felt
it appropriate, in the end, to support the proposed changes.

In response to a question, Norman Mueller said he did not regard the subcommittee's proposal
to be a dilution of the ABA's requirements for prosecutors but, rather, a clarification.  He had considered
the imposition of an affirmative duty upon the prosecutor to "investigate" but was persuaded against that
by their arguments about costs, etc.

A member commented that the question of costs in applying advanced technology to criminal
cases is a huge one; in his view, the motivation to utilize that technology in the development of evidence
is going to come from the defense side of a case, and, he added, that is where it should come from.
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A member who had participated on the subcommittee agreed with Norman Mueller that the
Colorado text is an improvement upon the ABA amendments; she prophesied that the ABA might adopt
the Colorado changes.

Ted Tow said he had shared the subcommittee's proposal with other prosecutors nationally and
reported that they had liked the Colorado version better than the ABA model, especially as to the duty
to investigate.  Tow noted, for example, that they approved of the Colorado clarification that a
prosecutor does not have a duty to investigate evidence in another jurisdiction.

The Chair suggested that the Committee turn its attention away from Rule 3.8 and to the more
controversial aspects of the subcommittee's proposal.  Judge Webb asked whether, given the significant
differences between those other aspects and Rule 3.8, the Committee might now have an up-or-down
vote on Rule 3.8.  In response to the Chair's comment that some members might want to see the outcome
of the full discussion before voting on Rule 3.8, Judge Webb said that the subcommittee had felt the
other aspects to be sufficiently distinct and free-standing from Rule 3.8 that they might not even have
been proposed for consideration until the Committee had acted on Rule 3.8.

With the prospect of a vote on the subcommittee's version of Rule 3.8, a member suggested the
addition of a comment clarifying that Rule 3.8(b) does not have application after conviction.  Webb
commented that he felt the proposed modifications to Rule 3.8(d) and the addition of Rule 3.8(h) clearly
indicated that the Rule 3.8(b) duty expired with conviction, but he added that he would not be opposed
to a clarifying comment.

Another member noted that the prosecutor in a matter might be subject, after conviction was
obtained, to the general disclosure obligations that proposed Rule 8.6 would impose on all lawyers.

A member clarified that the text of proposed Rule 3.8 on which the Committee would vote
would have the words "must take steps" substituted for the words "must seek to take steps" in
Comment [8], to match the usage in the text of Rule 3.8(h).

Another member suggested, to general approval, that the last sentence of the subcommittee's
version of Comment [9] be placed in a new comment, numbered [9A], to indicate that it is a Colorado
addition.

With these modifications, the Committee approved the subcommittee's proposal for amendments
to existing Rule 3.8.  It did not, however, intend that they be submitted to the Court before it took action
on the related issues regarding Rule 8.6 and Rule 1.6.

B. Proposed Amendments to Rule 8.6 and Rule 1.6.

Judge Webb noted that all of the members of the subcommittee were agreed that the principles
now contained in proposed Rule 8.6 should be added to the Rules.  The controversy, he said, centered
on the question of whether rectification of wrongful conviction should trump the confidentiality provided
for by Rule 1.6.  If the Committee believes that such rectification is the greater good, then it should
modify Rule 1.6 as the minority report has proposed.

A member said she liked the subcommittee's version of Rule 8.6.  However, for uniformity's
sake, she thought the Committee should, before its adoption in Colorado, submit the text to the ABA
for adoption at the national level.  Her concern was that the Rule would impose obligations on Colorado
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counsel for things known about convictions in another jurisdiction, and she felt the implications of the
extra-jurisdictional application of a non-uniform Rule had not been thought through.

Another member urged that the Committee give attention to the impact of the Rule on lawyers
in private practice who were not as well-versed in criminal law as are prosecutors or defense counsel. 
Proposed Rule 3.8 would impose an affirmative duty on every lawyer with respect to all convicted
felons, a duty that could not easily be discharged by lawyers who did not have a substantive knowledge
of criminal law, such as the meaning of the "reasonable probability" standard used in the proposed Rule. 
This member also agreed with the previous speaker that there are significant inter-jurisdictional issues
in this Rule, which is unlimited in time and place — how is it to be applied to a Colorado lawyer who
learns something while attending a cocktail party in Los Angeles?  Further, he said, the burdens of the
Rule are specifically not applied to clients and representations in the course of practicing law but, rather,
to nonclients, leaving the lawyer possibly exposed (by extension into the civil arena) to obligations that
might not be covered by his malpractice insurance.  What, he asked, is driving this proposal?  Could the
imposition of such a burden on lawyers, especially one that is unrestricted in time and place, be
unconstitutional?

Another member voiced agreement and renewed the suggestion that the subcommittee's proposal
be sent to the ABA for a national debate before Colorado adopted it.

To the idea that proposed Rule 8.6 could impose civil liability on a lawyer who failed to comply,
a member noted that, as stated in Paragraph 20 of the Scope Section of the Rules, this Rule "should not
itself give rise to a cause of action against a lawyer nor should it create any presumption in such a case
that a legal duty has been breached."

 Another member suggested that the cocktail party example was probably an inaccurate
indication of what the Rule would require, given that the Rule is only implicated when the lawyer
"knows" the subject information.  Still, she acknowledged, others have expressed similar concerns about
over-breadth.

The member who had given the cocktail party example said that, while the Rule may narrow the
obligation to only that information which is known, it imposes a burden on the lawyer to understand the
implications of the information — to comprehend whether or not the information "creates a reasonable
probability" that the felon did not commit the crime of which she was convicted.

A member asked why the proposal was even being made to the Committee.  To that, Judge Webb
said the subcommittee had felt that there was a public perception about the legal profession and its
willingness to see erroneously convicted persons languish in the presence of information that could
exonerate them.  The subcommittee felt that, if it was appropriate to burden prosecutors with an
obligation to avoid that possibility, then there was no logical basis for not extending the obligation to
all members of the bar.  The subcommittee members knew the proposition was not clear-cut and free
from doubt, but they felt the matter should be put to, and resolved by, the full Committee.

A member asked whether the crux of the matter was presented not by Rule 8.6 but by Rule 1.6: 
The lawyer knows facts that would exonerate another person — because his client is the guilty person
— but is bound by his obligations to his client under Rule 1.6 not to make the disclosure.  This member
could think of no example that would arise under Rule 8.6 that would not also implicate Rule 1.6.  Is this
Rule intended just to make lawyers look better to the public, without much scope for actual application?
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 A member posed this actual example:  A prosecutor, on his deathbed, confessed to a lawyer
friend that he convicted a person — he did not say whom — on perjured evidence.  Three years later the
lawyer heard of a death-row situation and connected the dots to what he heard in the confession; he
disclosed the relevant information to defense counsel; he was then disciplined for his prior failure to
report the erring prosecutor to the disciplinary authorities under Rule 8.3 (Rule 8.6 not being in existence
at the time).

A member who had been a member of the subcommittee said the proposal for Rule 8.6 was
intended to respond to the public perception that lawyers are in a special position giving them
opportunity to obtain knowledge of innocence and that they should not be permitted to sit on that
knowledge.

The member who had previously asked why the proposal was even being made to the Committee
now moved that further consideration by the Committee be tabled until the proposal had been sent to
the ABA and given consideration at the national level.

The Chair responded by saying that she would confer with Judge Webb about procedures and
report later to the Committee about how proposed Rule 8.6 might be submitted by the Committee to the
ABA for consideration.

Judge Webb indicated he understood the situation to be that Colorado would tell the ABA that
it had adopted a version of Rule 3.8 and wanted the ABA to consider and adopt its proposed Rule 8.6. 
Others, however, said that would be an overstatement of the Committee's attitude toward Rule 8.6.

A member asked that the subcommittee's minority report, regarding Rule 1.6, be included in the
submission to the ABA, but another objected that the minority supporting that concept was only two out
of six members and, in light of that weak support, the minority report did not deserve such elevation in
status.

A member reported that the only aspect of Rule 1.6 that is presently before the ABA involves
information arising with respect to a deceased client.  Another member noted, however, that the matter
can also arise with respect to facts gained in the course of representing a living client but where their
disclosure would not damage that client, He referred to the guardian ad litem example used in the
minority report and asked why the guardian should be precluded by Rule 1.6 from making disclosure. 
Allowing such disclosure would enhance the public's perception about lawyers and the legal profession.

Another member asked, however, why a proposition that is supported by only a small minority
should be sent off to the ABA; the Chair responded that it would be appropriate to do that in order to
provide a complete record of the Colorado discussion.

A member with experience in lawyer discipline noted that there are many aspects of current
Rule 1.6 that are not fully comprehended by many lawyers.  She was concerned that an amendment such
as that proposed in the minority report would give one more opportunity for lawyers to be misled about
their obligations under Rule 1.6, inducing them to think that disclosures might be permitted which in
fact should not be made because they could actually "incriminate or implicate" the client.  She was very
concerned about the proposal to add yet another exception to Rule 1.6.

Ted Tow, noting that he was speaking as a district attorney, said that the vast majority of district
attorneys do not want to convict the wrong person.  To impose a "Mt. Etna" of additional obligations
on prosecutors without putting other lawyers on the same mountainside would, he said, be inconsistent. 
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If the goal is to avoid conviction of the innocent, to fail even to consider an modification to Rule 1.6 for
other lawyers is illogical.  The matter needs to be exposed for discussion.  In his view, if this Committee
were going to send its proposal for Rule 8.6 to the ABA for a larger debate, it should also send the
proposal for a corresponding exception to Rule 1.6; it makes a coherent package that should be given
consideration from both the prosecutor and private-practitioner sides.

Judge Webb added that the minority report is very well written and that he agreed it should be
submitted to the ABA with the majority report.

Upon motion, the Committee narrowly determined to submit both the majority report and the
minority report on Rule 8.6 and Rule 1.6 to the ABA.

V. Adjournment; Next Scheduled Meeting.

The meeting adjourned at approximately 12:00 p.m.  The next scheduled meeting of the
Committee will be on Friday, August 21, 2009, beginning at 9:00 a.m., in the Supreme Court Conference
Room.

RESPECTFULLY SUBMITTED,

Anthony van Westrum, Secretary

These minutes are as approved by the Committee at its meeting on August 21, 2009.
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Appendix I to SCSCRPC Minutes of
Twenty-Fourth Meeting, on May 8, 2009

Rule 1.5

* * * *

(b)  When the lawyer has not regularly represented the client, the basis or rate of the fee and expenses
shall be communicated to the client, in writing, before or within a reasonable time after commencing
the representation.  Any change to the basis or rate of the fee or expenses shall also be communicated
to the client in writing.  Except as agreed to by a lawyer and a client or as provided in a written fee

communication disclosure under this Rule 1.5(b), any material changes to the basis or rate of the fee
or expenses are subject to the provisions of Rule 1.8(a).

* * * *

Comment

* * * *

[2] When the lawyer has regularly represented a client, they ordinarily will have evolved an
understanding concerning the basis or rate of the fee and the expenses for which the client will be
responsible.  In a new client-lawyer relationship, the basis or rate of the fee must be promptly
communicated in writing to the client.  When the lawyer has regularly represented a client, they
ordinarily will have reached an understanding concerning the basis or rate of the fee; but, when there
has been a change from their previous understanding, the basis or rate of the fee should be promptly
communicated in writing.  All contingent fee arrangements must be in writing, regardless of whether the
client-lawyer relationship is new or established.  See C.R.C.P., Ch. 23.3, Rule 1.  A written
communication must disclose the basis or rate of the lawyer’s fees, but it need not take the form of a
formal engagement letter or agreement, and it need not be signed by the client.  Moreover, it is not
necessary to recite all the factors that underlie the basis of the fee, but only those that are directly
involved in its computation.  It is sufficient, for example, to state that the basic rate is an hourly charge
or a fixed amount or an estimated amount, to identify the factors that may be take into account in finally
fixing the fee, or to furnish the client with a simple memorandum or the lawyer’s customary fee
schedule.  When developments occur during the representation that render an earlier communication

disclosurc substantially inaccurate, a revised written communication disclosure should be provided to
the client.

[3A] For purposes of paragraph (b), a change in the basis of the fee is one that changes the structure of
the fee, such as a change from an hourly representation to a contingent fee or flat fee representation.  A
change in the rate of the fee is one that changes the method of calculating the fee based on an existing
fee structure, such as a rate increase in an hourly representation.

[3B] If the written fee communication disclosurc required by Rule 1.5(b) permits periodic changes to
the rate of the fee, Rule 1.8(a) does not apply.  In addition, if a course of dealing between the lawyer and
the client establishes an agreement for periodic changes to the rate of the fee, Rule 1.8(a) does not apply. 
The reasonableness requirement of Rule 1.5(a) applies to increases in the fee.  When a change in the
basis or the rate of the fee or expenses is reasonably likely to benefit the client, such as a reduction in
the hourly rate or a cap on the fees or expenses that previously did not previously exist, the change is
not material and Rule 1.8(a) does not apply.
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* * * *

Rule 1.8

* * * *

Comment

[1] A lawyer's legal skill and training, together with the relationship of trust and confidence between
lawyer and client, create the possibility of overreaching when the lawyer participates in a business,
property or financial transaction with a client, for example, a loan or sales transaction or a lawyer
investment on behalf of a client.  The requirements of paragraph (a) must be met even when the
transaction is not closely related to the subject matter of the representation, as when a lawyer drafting
a will for a client learns that the client needs money for unrelated expenses and offers to make a loan to
the client.  The Rule applies to lawyers engaged in the sale of goods or services related to the practice
of law, for example, the sale of title insurance or investment services to existing clients of the lawyer's
legal practice.  See Rule 5.7.  It also applies to lawyers purchasing property from estates they represent. 

Except as stated in the last sentence of Rule 1.5(b), it, It does not apply to ordinary fee arrangements
between client and lawyer, which are governed by Rule 1.5, although its requirements must be met when
the lawyer accepts an interest in the client's business or other nonmonetary property as payment of all
or part of a fee.  In addition, the Rule does not apply to standard commercial transactions between the
lawyer and the client for products or services that the client generally markets to others, for example,
banking or brokerage services, medical services, products manufactured or distributed by the client, and
utilities' services.  In such transactions, the lawyer has no advantage in dealing with the client, and the
restrictions in paragraph (a) are unnecessary and impracticable.

* * * *
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Appendix II-A to SCSCRPC Minutes of
Twenty-Fourth Meeting, on May 8, 2009

PROPOSED NEW CLIENT FILE RETENTION RULE AND RELATED
CHANGES TO COLO. RPC 1.15

MODIFICATION OF COLO. RPC 1.15
[Showing Changes from Existing Rule]

* * * *

(j) A lawyer, whether practicing as a sole practitioner, in a partnership, or through an entity
authorized pursuant to C.R.C.P. 265, shall maintain in a current status and retain for a period of seven
years after the event that they record:

* * * *

(6) Copies of all records showing payments to any person, not in the lawyer's regular
employ, for services rendered or performed; and

 (7) All bank statements and photo static copies or electronic copies of all cancelled
checks.

(8) Copies of those portions of each client's case file reasonably necessary for
a complete understanding of the financial transactions pertaining thereto.

(l) Dissolutions and Departures.  Upon the dissolution of a law firm, the lawyers in the
law firm shall make arrangements for the maintenance or disposition of records and client files in
accordance with subsection (ï) of this Rule and Rule 1.16A.  Upon the departure of a lawyer from a
law firm, the departing lawyer and the lawyers in the law firm shall make appropriate arrangements
for the maintenance or disposition of records and client files in accordance with subsection (ï) of this
Rule and Rule 1.16A.

(m) Availability of Records.  Any of the records required to be kept by this Rule shall be
produced in response to a subpoena duces tecum issued by the Regulation Counsel in connection with
proceedings pursuant to C.R.C.P. 251.  When so produced, all such records shall remain confidential
except for the purposes of the particular proceeding and their contents shall not be disclosed by anyone
in such a way as to violate the attorney-client privilege of the lawyer's client.

* * * *

[1] A lawyer should hold property of others with the care required of a professional
fiduciary.  Securities should be kept in a safe deposit box except when some other form of safekeeping
is warranted by special circumstances.  "Property" generally refers to jewelry and other valuables
entrusted to the lawyer by the client, as well as documents having intrinsic value or directly affecting
valuable rights, such as securities, negotiable instruments, deeds, settlement agreements, and wills. 
All property that is the property of clients or third persons should be kept separate from the lawyer's
business and personal property and, if monies, in one or more trust accounts.
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RULE 1.16A.  CLIENT FILE RETENTION

Except as provided in a written agreement signed by a client, a lawyer shall retain a client's files
respecting a matter for a period of not less than two years following the termination of a representation
in the matter, unless the lawyer has previously delivered them to the client or disposed of them in
accordance with the client's instructions.  Notwithstanding any agreement to the contrary, a lawyer shall
not destroy a client's files after termination of the lawyer 's representation in the matter unless (I) after
such termination, the lawyer has given written notice to the client of the lawyer 's intention to do so on
or after a date stated in the notice, which date shall not be less than thirty days after the date the notice
was given, and (2) there are no pending or threatened legal proceedings known to the lawyer.  At any
time following the expiration of a period of ten years following the termination of a representation in
a matter, a lawyer may destroy a client's files respecting the matter without notice to the client, provided
there are no pending or threatened legal proceedings known to the lawyer and the lawyer has not agreed
to the contrary.  This Rule does not supersede or limit a lawyer's obligations to retain a file that are
imposed by law, court order, or rules of a tribunal.

Comment

[1] Rule 1.16A provides definitive standards regarding the recurring question of how long
a lawyer must maintain a client's files before destroying them.  Rule 1.16A is not intended to impose
an obligation on a lawyer to preserve documents that the lawyer would not normally preserve, such
as multiple copies or drafts of the same document.  A client's files, within the meaning of Rule 1.16A,
consist of those things, such as papers and electronic data, relating to a matter that the lawyer would
usually maintain in the ordinary course of practice.  A lawyer's obligations with respect to client
"property" are distinct.  Those obligations are addressed in Rules I.16(d), I.15(a) and 1.15(b). 
"Property" generally refers to jewelry and other valuables entrusted to the lawyer by the client, as well
as documents having intrinsic value or directly affecting valuable rights, such as securities, negotiable
instruments, deeds, settlement agreements, and wills.  The maintenance of law firm financial and
accounting records covered by Rule 1.15(a) and 1.150) is governed exclusively by those rules. 
Similarly, Rule 1.16A does not supersede specific retention requirements imposed by other rules, such
as Rule 5.5(d)(2) (two-year retention of written notification to client of utilization of services of
suspended or disbarred lawyer), Rule 4, Chapter 23.3 C.R.C.P.(six-year retention of contingent fee
agreement and proof of mailing following completion or settlement of the case) and C.R.C.P. 121,
§1-26(7)(two year retention of signed originals of e-filed documents).  A document may be subject to
more than one retention requirement, in which case the lawyer should retain the document for the
longest applicable period.

[2] A lawyer may comply with Rule 1.16A by maintaining a client's file in, or converting
it to, a purely electronic form, provided the lawyer is capable of producing a paper version if
necessary.  Rule 1.16A does not require multiple lawyers in the same law firm to retain duplicate
client files or to retain a unitary file located in one place.  "Law firm" is defined in Rule 1.0 to
include lawyers employed in a legal services organization or the legal department of a corporation
or other organization.  Rule 5.1(a) addresses the responsibility of a partner in a law firm to "make
reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all
lawyers in the firm conform to the Rules of Professional Conduct."  Generally, lawyers employed by
a private corporation or other entity as in-house counsel represent such corporation or entity as
employees and the client's files are considered to be in the possession of the client and not the lawyer,
such that Rule 1.16A would be inapplicable.  Where lawyers are employed by a legal services
organization or government agency to represent third parties under circumstances where the third
party client's files are considered to be files and records of the organization or agency, the lawyer
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must take reasonable measures to ensure that the client's files are maintained by the organization or
agency in accordance with this rule.

[3] The two-year period under Rule 1.16A begins upon termination of a representation
in a matter, even if the lawyer continues to represent the client in other matters.  The rule does not
prohibit a lawyer from maintaining a client 's files beyond the two-year and ten-year periods in the
Rule.  For example, in a matter resulting in a felony criminal conviction, a lawyer may retain a
client's file for longer than the two-year and ten-year periods because of Crim.P. 35(c) considerations. 
The Rule does not supersede obligations imposed by other law, court order or rules of a tribunal.  A
lawyer may not destroy a file when the lawyer has knowledge of pending or threatened proceedings
relating to the matter.  The Rule does not affect a lawyer's obligations under Rule 1.16(d) with respect
to the surrender of papers and property to which the client is entitled upon termination of the
representation.  A client's receipt of papers forwarded from time to time by the lawyer during the
course of the representation does not alleviate the lawyer 's obligations under Rule 1.16A.

[4] Except with respect to files maintained by a lawyer for ten or more years, there are
three preconditions to the lawyer's actual destruction of the client's files.  First, the two-year
maintenance period, or such shorter period as the client may have agreed to in a signed written
agreement, must have expired.  Second, sometime after the termination of representation in the
matter, the lawyer must have given written notice to the client of the lawyer's intention to destroy the
files on or after a date certain, which date is not less than thirty days after the date the notice was
given.  The purpose of the timing of the notice is to give the client a meaningful opportunity to recover
the file.  A lawyer should make reasonable efforts to locate a client for purposes of giving written
notice.  If the lawyer is unable to locate the client, written notice sent to the client's last known
address is sufficient under Rule 1.16A.  Third, the lawyer may not destroy the files if the lawyer knows
that there are legal proceedings pending or threatened that relate to the matter for which the lawyer
created the files, or if the lawyer has agreed otherwise.  If these three preconditions are satisfied, the
lawyer may destroy the files in a manner consistent with the lawyer 's continuing obligation to
maintain the confidentiality of information relating to the representation under Rules 1.6 and 1.9. 
Nothing in this Rule is intended to mandate that a lawyer destroy a file in the absence of a client's
instruction to do so.  Notwithstanding a client's instruction to destroy or return a file, a lawyer may
retain a copy of the file or any document in the file.
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Appendix II-B to SCSCRPC Minutes of
Twenty-Fourth Meeting, on May 8, 2009

PROPOSED NEW CLIENT FILE RETENTION RULE AND RELATED
CHANGES TO COLO. RPC 1.15

MODIFICATION OF COLO. RPC 1.15
[Showing Changes from Draft Considered at Twenty-Third Meeting]

* * * *

(j) A lawyer, whether practicing as a sole practitioner, in a partnership, or through an entity
authorized pursuant to C.R.C.P. 265, shall maintain in a current status and retain for a period of seven
years after the event that they record:

* * * *

(6)  Copies of all records showing payments to any person, not in the lawyer's regular
employ, for services rendered or performed; and
 (7) All bank statements and photo static copies or electronic copies of
all cancelled checks.

(8) Copies of those portions of each client's case file reasonably necessary for
a complete understanding of the financial transactions pertaining thereto.

(l) Dissolutions and Departures.  Upon the dissolution of a law firm, the lawyers in the law

firm shall make appropriate arrangements for the maintenance or disposition of records and client files
in accordance with subsection (j) of this Rule and Rule 1.16A.  Upon the departure of a lawyer from a
law firm, the departing lawyer and the lawyers in the law firm shall make appropriate arrangements for
the maintenance or disposition of records and client files in accordance with subsection 0) of this Rule
and Rule 1.16.A.

(m) Availability of Records.  Any of the records required to be kept by this Rule shall be
produced in response to a subpoena duces tecum issued by the Regulation Counsel in connection with
proceedings pursuant to C.R.C.P. 251.  When so produced, all such records shall remain confidential
except for the purposes of the particular proceeding and their contents shall not be disclosed by anyone
in such a way as to violate the attorney-client privilege of the lawyer's client.

* * * *

[1] A lawyer should hold property of others with the care required of a professional
fiduciary.  Securities should be kept in a safe deposit box except when some other form of safekeeping
is warranted by special circumstances.  "Property" generally refers to jewelry and other valuables
entrusted to the lawyer by the client, as well as documents having intrinsic value or directly affecting
valuable rights, such as securities, negotiable instruments, deeds, settlement agreements, and wills. 
All property that is the property of clients or third persons should be kept separate from the lawyer's
business and personal property and, if monies, in one or more trust accounts.
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 RULE 1.16A.  CLIENT FILE RETENTION

Except as provided in a written agreement signed by a client, a lawyer shall maintain retain a
client's files respecting a matter for a period of not less than two years following the termination of a
representation in the matter, unless the lawyer has previously delivered them to the client or disposed
of them in accordance with the client's instructions.  Notwithstanding any agreement to the contrary, a
lawyer shall not destroy a client's files after termination of the lawyer's representation in the matter
unless (1) after such termination the lawyer has given written notice to the client of the lawyer's
intention to do so on or after a date stated in the notice, which date shall not be less than thirty days after
the date the notice was given, and (2) there are no pending or threatened legal proceedings known to the

lawyer that relate le the matter.  At any time following the expiration of a period of ten years following
the termination of a representation in a matter, a lawyer may destroy a client's files respecting the matter
without notice to the client, provided there are no pending or threatened legal proceedings known to the

lawyer that relate to the matter and the lawyer has not agreed to the contrary.  This Rule does not
supersede or limit a lawyer's obligations to retain a file that are imposed by law, court order, or rules
of a tribunal.

Comment

[1] Rule 1.16A provides definitive standards regarding the recurring question of how long
a lawyer must maintain a client's files before destroying them.  Rule 1.16A is not intended to impose an
obligation on a lawyer to preserve documents that the lawyer would not normally preserve, such as
multiple copies or drafts of the same document.  A client's files, within the meaning of Rule 1.16A,
consist of those things, such as papers and electronic data, relating to a matter that the lawyer would
usually maintain in the ordinary course of practice.  A lawyer's obligations with respect to client

"property" are distinct.  They Those obligations are addressed in Rules 1.16(d), 1.15(a) and 1.15(b). 
"Property" generally refers to jewelry and other valuables entrusted to the lawyer by the client, as well
as documents having intrinsic value or directly affecting valuable rights, such as securities, negotiable
instruments, deeds, settlement agreements, and wills.  The maintenance of law firm financial and
accounting records covered by Rule 1.15(a) and 1.150) is governed exclusively by those rules.  Similarly,
Rule 1.16A does not supersede the specific retention requirements imposed by other rules, such as Rule
5.5(d)(2) (two-year retention of written notification to client of utilization of services of suspended or

disbarred lawyer) and, Rule 4, Chapter 23.3 C.R.C.P.(six-year retention of contingent fee agreement and

proof of mailing following completion or settlement of the case). and C.R.C.P. 121, §1-26(7)(two year
retention of signed originals of e-filed documents).  A document may be subject to more than one
retention requirement, in which case the lawyer should retain the document for the longest applicable
period.

[2] A lawyer may comply with Rule 1.16A by maintaining a client's file in, or converting
it to, a purely electronic form, provided the lawyer is capable of producing a paper version if
necessary.  Rule 1.16A does not require multiple lawyers in the same law firm to maintain retain

duplicate client files or to maintain retain a unitary file located in one place.  "Law firm" is defined in
Rule 1.0 to include lawyers employed in a legal services organization or the legal department of a
corporation or other organization.  Rule 5.1(a) addresses the responsibility of a partner in a law firm to
"make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that
all lawyers in the firm conform to the Rules of Professional Conduct."  Generally, lawyers employed by
a private corporation or other entity as in-house counsel represent such corporation or entity as

employees and the client's files would be are considered to be in the possession of the client and not the
lawyer, such that Rule 1.16A would be inapplicable.  Where lawyers are employed by a legal services
organization or government agency to represent third parties under circumstances where the third party
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client 's files are considered to be files and records of the organization or agency, the lawyer must take
reasonable measures to ensure that the client 's files are maintained by the organization or agency in

accordance with this rule.  A lawyer may comply with Rule 1.16A by maintaining a client's file in,

or converting it to, a purely electronic form, provided the lawyer is capable of producing a paper
version if necessary.

[3] The two-year period under Rule 1.16A begins upon termination of a representation in
a matter, even if the lawyer continues to represent the client in other matters.  The rule does not prohibit

a lawyer from maintaining a client's files beyond the two-year period or supersede obligations imposed

by other law or a court order.  Many lawyers base retention periods on applicable statutes of
limitations or on future events that implicate the legal services.  The rule and ten-year periods in
the Rule.  For example, in a matter resulting in a felony criminal conviction, a lawyer may retain a
client's file for longer than the two-year and ten-year periods because of Crim.P. 35(c) considerations. 
The Rule does not supersede obligations imposed by other law, court order or rules of a tribunal.  A
lawyer may not destroy a file when the lawyer has knowledge of pending or threatened proceedings
relating to the matter.  The Rule does not affect a lawyer's obligations under Rule 1.16(d) with respect
to the surrender of papers and property to which the client is entitled upon termination of the
representation.  A client's receipt of papers forwarded from time to time by the lawyer during the course
of the representation does not alleviate the lawyer's obligations under Rule 1.16A.

[4] Except with respect to files maintained by a lawyer for ten or more years, there are three
preconditions to the lawyer's actual destruction of the client 's files.  First, the two-year maintenance
period, or such shorter period as the client may have agreed to in a signed written agreement, must have
expired.  Second, sometime after the termination of representation in the matter, the lawyer must have
given written notice to the client of the lawyer's intention to destroy the files on or after a date certain,
which date is not less than thirty days after the date the notice was given.  The purpose of the timing of
the notice is to give the client a meaningful opportunity to recover the file.  A lawyer should make
reasonable efforts to locate a client for purposes of giving written notice.  If the lawyer is unable to
locate the client, written notice sent to the client's last known address is sufficient under Rule I.16A. 
Third, the lawyer may not destroy the files if the lawyer knows that there are legal proceedings pending
or threatened that relate to the matter for which the lawyer created the files, or if the lawyer has agreed

otherwise.  If these three preconditions exist are satisfied, the lawyer may destroy the files in a manner
consistent with the lawyer 's continuing obligation to maintain the confidentiality of information relating
to the representation under Rules 1.6 and 1.9.  Nothing in this Rule is intended to mandate that a
lawyer destroy a file in the absence of a client's instruction to do so.  Notwithstanding a client's
instruction to destroy or return a file, a lawyer may retain a copy of the file or any document in the
file.
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